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Al SfE

MEMORANDUM FUR: Acting uirector of Leatrai inteiiigence

SUBJECT: ; roteciion of lateliigence inivrmaiion -<
i egisiative Fraposadi

i. The purpose of this memorandum is e iaforis you of &
current proposal in the form of draft legisistion ie beiter proteci
intelligence information from ceautiherired discivsuze and explain
ite proviaions. The drafi is attacked (0 {ais memeraadam a8
Annex 1. Ths preparation of the draft is under USIB asapices,
and approval by an Ad Hec USIB Committse formed iar the sypeciiic
purpose of drafting this legisiation is expectod withia the aext 1Wo
waeks. The preposal then wiil se forwarded fer forai considera-
tion by USIB.

2. For aimost twe years the Ad HeC Lomniliien has vess
wrestiing with the problem of giviag sffective prateciisa o
inteiligance information, particulariy with respect t woauthorized
disciesure. Ths Commitiee has been chaired by Mr. iivasten, and
the staff work has peen dene by members of tais ffics. A Bamoer
of meetings were heid during which suggestiions from cther agsncies
were incorporated. Full Committee appreval has uuw besn
requested un the atisched drait statute whica reilecis Lasse
suggestions.

3. The idea behind this draft proposal stems tram the
inhersnt difficulties in presecution for saduihorizec disclosure
sader the United States asplonage laws. hs Gorin case, decided
by the Supreme Court in i94%, has been interprsted thieugh the
years a8 requiring in the presecution of espionage <asas proof that
the information divuiged was 'to be useo te the injury of ihe United
“jates oF to the advantage of & {oreigsn sation” aad tas disclesurs
of the matter sought tc be pretecied daring the (riai brcavase under
the Gerin case the jury must decide whether the inionnaties is
related to the nationai defense and securiiy. It is sbvicus that
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in the protection of classified information from unauthorisec
disclosurs the prozscution under the Eapissage Ac: must be limited
o thoss cases whers ihe evidence on istant is ciear and the divulging
of the information in an epen Court is net detrimental,

4. These difficulties have been apparent for many yoars,
and as sarly as 1946 offorts withis the Governmont wars initiated
o amend the espionage iaws 39 that adequate pratection of ciassifisd
information could he effected. These efferts have ied o some
changes, Unfortunately, however, ne changes have basn miade
which weuld ease the burden of the Government ia the prosecution of
espionages cases in everceming the Gorin doctrine. Une of the
suggestions most often mads to ease this burden has beexn to adopt
lagisiation similar to the British Cfficial Seerats Act. Studies have
been made on this suggestion, but so fermal presentation has been
made because of the basic Incompatibility of the British Official
Secrats Act to the United 5States Constitution. m the other hand,
there are & aumber of lawyers who beliove that sadequate pretection
cannot be givea to classified information under existing legisiation
because, As they put it, criminal procedure demaxds that
information which a defendant is accused of discissing musi ba
presented in open court. Nevertheless, this Office has besa werking
on the prebiem with an sys teward approval by the Congress of
legislation apecificaliy aimed at the proteciion of intelligence
information, Censideration has boen given te the argument that
any legislative pruposal will be criticised on the csual grounds of
a threat te constitational freedoms and alseo te the mers tochuical
azgument that classified informatien will still have to be presented
in open court. Uur werk om thia problem has been devetailed iato
the work of the Ad Hoc Committee of USIB.

5. Uur first objective is Lo present the problam to Longress
in the form of & legisiative proposa! fer the protection of Intelligence
Dats, We believe that the fact of a statute for the pretection of
lateiligence Data will havs & considerable deterrent effect regardless
of whether & case Is sver prosscuted.

6., With this in mind, the preposai now pefore the Ad Hac
Cemmittes contalas a new legisiative term, inteliigence Duta. Taking
a hint from the restricted data categery of the Atomic Emergy Act,
we have attempted to put into legisiation a definition of intelligence
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information. In effect, ihe proposal would set intelligence apart
and apply to it statutory protection. Explanation of the various
sections of the propoaal follow,

7. Paragraph | would make the statute appticable abroad as
well ag within the United States. Faragraph Z defines Intelligence
Data and categorizes various types of information which are
included in the term Intelligence Lata.

8. The full force of the draft propesal occurs in Faragraph 3.
First, the statute is made applicable te present or former employees
of the Government, members of the armed forces, or contractors.
$Second, the proposal sets down as ene of the eiements that the person
knowingly disclose Intelligence Data to a person not eantitled to
receive Intelligence Data; the theory being that under this particular
wording the fact that divulged infermation was classified Intelligence
Data would be all that would bas necessary to prove in open court.
In effect, it would substitute the judgment of the Director of Central
Intelligence for that of the jury. Limiting the proposal so that
it applles only to employees and former employses was sugjgested for
two reasons: (1) the employee or the former employse is the source
of leaks of classified information, and (2] it lessens the impact of
the argument that this type of legislation is & step teward consorship
and infringes upon the freedom of the press. To use & broader
category, such as anyone who divuiges clas sified information,
would make the presecutioa of reporters a possibility but would also
engender & great deal of pressure against the passage of such
legislation. Paragraph 4 would make an attempt io diaclose a
violation.

9. Paragraph 5 provides for regulations impiementing the
statute to be promuigated by each agency responsibie for the
protection of Intelligence Data and alse prevides for FPresidential
approval for the purpose of uniformity. At the inststence of the
FBI, provision is made in this section for each agency te investigate
violations occurring within that agency.

10. Paragraph 3, as explained above, deals with violations after

the fact. In Paragraph b is a prepused selution to the very real
problemn of how te stop a person from passug classified information
by use of the injunction. It is patterned after section 2280, Title 42,
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United States Cede {Atemic Energy Act). ¥hile this section has
navar besn tested in the courts, it is considered a weapon which
would serve a useful purpose as a deterrent.

1. Attachmenis I aand 3 dealing mare specifically with the

background of the Esplienags Act and this Commitiee are also
provided for your informatien,

JiHEM 5. ¢ ARRER
Leting General Counsel

Attachments - 3

OGC:MCM:kma (31 Aug 62)

Orig - A/DCI
1 - Executive Director
1-ER
1 - D/Security
3 - OGC
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