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THE WHITE HOUSE

WASIIINGTON

November 16,1959

Dear Allen: -

Amos Peaslee asked me to pass along
to you a copy of his memorandum to
the President on the subject of Inter-
national Law and Organizations. It
is enclosed herewith.

Sincerely,
<«

Gerald D. Morgan
The Deputy Assistant to the President

The Honorable Allen W. Dulles
Director

Central Intelligence Agency
Washington, D, C.
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November 6th, 1959

To:t The President
From: Ambassador FPeaslee
Subject: "International Law and Organizations”l
Sunmary
Your efforts "to the end that the rule of law may replace

the rule of force in the affairs of nations"? are mchieving impres-

sive success, You brought to a conclusion one costly war. How many

you have averted no one will ever know,
This memorandum relates to possible further progress during

the remaining 14 months of the Admlunistration's life,

(1) The Administration should exert leadership toward the
review and revision of the United Nations Charter;

(2) It should remassert its support of the expansion and im-
provement of World Law and Internmational Courts, including the repeal
of the “"Connally Amendment”;

(3) It should achieve a "Disarmement® Treaty, though pro-
gfess is more likely to proceed in the direction of devoting force to
the maintenance of law, order and justice, and in limiting the legally
permissible areas of self defense, rather than through efforts to pro-

hibit the maintenance of mational armé.

1 Your letter to me of June 13, 1958
2 Your State of the Union Message of January 9, 1959

Approved For Release 2003/05/05 : CIA-RDP80B01676R004300040006-7



Approved For Release 2003/05/05 : CIA-RDP80B01676R004300040006-7

#2
I
United Nations Charter Beview and Revislon

In 1945 when the Charter of the United Nations was slgned at
San Francisco a clause was inserted contemplating a review and prob-
ably some revision of the Charter at the end of a ten year trisl
period,

The ten year period was concluded in 1955. John Foster Dulles,
as Secretary of State, announced early in August 1953 that the Unlited

States would favor the calling of a review coanference, It did that,
but no such conference hag yet been called,

The Committee of the Whole established to consider the "ques-
tion of fixing the time and place®™ of a Charter review conference was
directed to report again to the l4th General Assembly this autumnm,

In recommeunding to the 12th General Assembly that a decision on the
time and place of the conference be deferred, the Coumittee took the
position that the ®appropriate time” and ‘auspicious international
circumstances” referred to in the 10th General Assembly resolution
*have not yet materialized". Meanwhile the Secretariat of the United
Nations has prepared an excellent "Reportory of the United Nations™
to facllitate the labors of such a review conference when and if 1t
is held,

There are many arguments both for and agalnst efforts to
amend the United Nations Charter. On balance I favor such an effort,

The Eisenhower Administration should in my Judgment continue to iden-

tAfy 1§self during the ronsdnd e AkoreBilfRRodHHobIEGey th Pold
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forward-facing support of improved mechanics for the maintenance of
the world's public peace,

You will know better than I what Foster Dulles's final think-
ing was on this subject, I served on various lawyers' commlttees
with him when we were both practicing law., I also had correspondence
with him about the proposed Charter Review Conference when I was our
Ambassador to Australia in 1953 and 1954, He had some doubts then
whether a strong bi-partisan United States Delegation could be as-
sembled for the task. However, many of the things which he wanted done
would require Charter amendments, I believe that he desired to take
the lead 1m such an effort if he could be certain of reasonable Con-
gresslonal support, 1In his address before the General Assembly of
the National Council of Churches of the United States of America on
December 11, 1952, he said:

"The United Nations is a2 beginning. It is in-
adequate and faulty as all great begiunings are. There
are few substitutes for learning by trial and error.

There has been trisl.,... The lesson is to persevere,

There will probably be a general meeting of the
members to review the United Nations Charter in 1955,

Certainly that statement indicates that at that time, 1952,
he 4id favor Charter revision.

Charter revision 18 tied in slmost inextricably with the prob-
lems of clarifylng and expanding the jurisdiction of the World Court,

of déclaring and changing international law, of rationalizing the
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voting procedures, of the maintenance of forces to protect the in-
ternational public peace, of delimiting the powers of the United
Nations, and of protecting rights which should be reserved to natlouns
and individuals,

A really thorough job of desirable Charter revision, in the
light of its first thirteen years of operation, should result in
the following aumenduments:

(1) There should be an enumeration of the powers intended
to be counferred upon the United Nations by the wember natlous, and
a statement that the United Nations possesses no other powers,

(2) There should be an enumeration of the rights of nations
and of real human rights which may not be infringed by the United
Nationes or its officials, Until and unless that is done it is doubt-
ful thet the members will or should coufer upon the United Natioms
the powers which 1t should possess., Discussions of *human rights”
during the past years in Unlited Nations organs, have been devoted to
moral aspirations and political platforms, rather than real *rights”
enforceable in a court of law,

(3) Authority should be glven to a dellberative body or
bodies of the United Nations to declare what is international law
and to modify it from time to time ("peaceful change"). That func-
tion might be assigned elther to the CGeneral Assembly alone, if a
reasonably satisfactory voting formula can be devised for its or,
if not, then to the General Assembly and the Security Council acting

bi-camerally.
Approved For Release 2003/05/05 : CIA-RDP80B01676R004300040006-7
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(4) The function of dealing with specific disputes between
nationg should be lifted completely out of the General Assembly and
the Security Council, and vested in the judicial organs of the United
Nations. Unquestionably there are some disputes which are political
and not resolvable by a court of law, But a transfer to the World
Court of general jurisdiction over international disputes, excepting
only those over which the World Court rejects jurisdiction on the
ground that they are political in nature, would vastly increase the
prospects of permanent success of the United Nations,

(5) The exercise of executive functions of the United Nations
should be restriocted to sotiom only in asccordance with law and deci-
slons already arrived at by the delliberative or judicial organs,

(6) The International Court of Justice should be supplement-
ed by a complete "system of interrelated permanent international
courts with obligatory Jjurisdiction®, in accordance with recommenda-
tions which were made over 15 years sgo by the American Bar Associa-
tion and other principal Bar Associations of the United States,

(7) Acceptance of uniforgp jurisdiction of courts of the
United Nations should@ be an sutomatic obligation of membership in the
United Natioms,

(8) You may &lso wish to consider the advisability of direct-
ing a study of the possibillity of creating a single uniform, hard
based eonvertlible currency. Inflation is the number two danger to

modern civilization. It is doubtful that it can be stopped short of
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sweeplng joint international action.

Some of the witunesses before the Sub-Committee of the Com-
mittee on Foreign Relations whioh dealt with the subject of U, N,
Charter revision in 1955 expressed the fear that amendments to give
the United Nations more power might convert it into a "World State",
or a "World Government" in violation of our constitutional processes.

The Senate Committee replied to thie quite properly that
"amendments to the Charter come into force only after they have been
initially approved by a two-thirds vote of the member states of the
General Assembly and subsequently ratified in accordance with their
respeotive constitutional processee by two-thirds of the members of
the United Nations, including 21l the permanent members of the Secur-
ity Councii®,

Whether desirable Charter amendments would require also an
amendment of our Constitution would depend on the precise changes
proposed, In general, I have always thought that both the advocates
and the opponents of so-called *"World Government™ are agitated about
souething whlch already exists. There are now in operation about
115 iunstitutions set up by treaties and other intergovernmental agree-
ments which are known by the name "Internetional Goverumental Organi-
zations”, Their activities include “agriculture®, "arbitrations”,
"oustoms™, “"defense”, "econoumic developwent®, "education”, "executive
power®, “"finance”, "highways", "immigration®, ®"Indian life", "judi-

clal powers", "labor”, "legal and legislative matters", “marine life”,
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"meteorological observations®, *migration®, "money"”, "navigation",
"patents®, "peace &and security®, "postal service"”, "protection of
children snd mothers”, "senitation®, ngocial development”, “statis-
tics", "teochnical cooperation”, nteleconmunications service®, “brade-
marks® and “"weights and weasures”,

Are not these aotivities in flelds which we ordinarlly asso-
clate with the 1dea of "goverument®?

Whether these already existing orgenizations partake of the
nature of & "world government" and whether they already limit "na-
tional eoverelignty”" I would unot attempt to say. What I would like
to see is more of the good ones and & few 1ess of the superfluous
ones. But I would not let a fear of the labele on the packages in-
terfere with setting up in the international field sdequate orgens
to preserve the public peace and to sccomplish internatlonal Justice
and order,

T would 1like to see this Administration take bold leadership
in advocating whatever smendments are necessary to the United Natlions
Cherter to enable that organization to do 1ts Job.

A great Republican Secretary of State, the Honorable Charles
Evens Hughes, once sald - "The bullding of the institutions of peace
is the most distinctive enterprise of our time., The difficulties
do not make the task any the less the supreme tesk of modern clvili-
zation., We shall have to bulld snd rebulld and then, wayhap, to

build again, but ehe counstruction process wust go on",

Approved For Release 2003/05/05 : CIA-RDP80B01676R004300040006-7
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The United Nations has been rightly described by the Inter-
national Court of Justice as "at present the supreme type of inter-
national orgenization®". It is & fine deliberative forum, It is &
useful face-saver. It is one of the greatest hopes of the future of
humenity. It is not as fragile as some fear,

The architecte of the United Nations have told us frankly,
however, that the present Charter was designed for a world in which
agreement among the powers permanently represented in the Security
Council would ordinarily prevail. That situation does not now exist,
Surely there should be no flinching from an effort to adapt the
Charter to the new demands,

The United Statés should therefore lead in ocalling & Charter

Review Conference, snd in sdvocating some revision of the Charter,

IT
World Lew and Intermatiopasl Courts
When the United States in 1946 accepted the "optional® clause
(Art., 36) of the Statute of the Intermationsl Court of Justice re-
garding that Court's jurisdiction, the Senate excluded from the
Court's jurisdiction as far as the Unlted States is concerned
”matteré which are essentially within the domestic jurisdlction of
the United States of America". That exclusion was unobjectiomsble,
But in & lest winute amendment sponsored by Senator Connally, the
Senate also inserted a clause stating that the question a8 to what
constitutes & "domestic jurisdiction" shall be "determined by the United

States of Ameriocs®,
Approved For Release 2003/05/05 : CIA-RDP80B01676R004300040006-7



Approved For Release 2003/05/05 : CIA-RDP80B01676R004300040006-7

#9

That clause had not been in the proposed Senate Resolution as
recommended by the Foreign Relations Committee., It was contrary to
recomnmendations of the Awerican Bar Associastion and other leading
Law Socleties, It savored too wmuch of insisting upon being the judge
of our own cause,

Six other nations have followed our example and inserted similar
clauses 1n their ecceptance of the Court's Jjurisdiction. Still more
have employed other language destructive of the Court's proper powers,

In practice those reservations have been mischievous and self-
defeating, They threaten even to boomerang sgainst the interests of
the nations employing theum.

France, one of the nations which had originally followed our
example, reversed lts position on July 10, 1959 and struck out the
clause, The United States should strike it out also. In retrospect
it seems somewhat regretteble that the Administration did not take the
initiative in recommending thie repeal to the Congress., Attorney
General Brownell had suggested it in his speech at London in 1957,
People 2l1ll over the world are very comsclous of the present inade-
quacy of machinery for achleving intermational justice and peace,

It was not malice or a desire to obstruct justice, however,
which caused Senator Connally to propose that smendment, His fears
stenmed from a defect in the United Natioms Charter whioch should be
corrected, The Charter, a&s noted above, falls to contain any enumer-
tion of the rights and powers of the member nations which may not be
lmpinged by the United Nations, Until such a "bill of rights® i=s
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incorporated in the United Natione Charter there will continue to
be a certain amouﬁt of justifiable reluctance to confer upon the
United Nations the powers which it should have,

What should be dcne by amendment of the Charter is to (a) in-
corporate in the Charter a "bill of rights" assuring to all member
nations the reservation of their own rights, (b) strike out entirely
the "optioual" provisions which make it possible for any mation to
defeat the Court's jurisdiction by making itself the judge of its
own cause, and (c) specify that obligatory Jurisdiction over certain
kinds of disputes, to be named in the Charter, is & necessary inci-
dent of wembership in the United Natious,

Our own Federal Comstitution, you will remember, originally
suffered from a similar defect, It was signed and went into effect
Without contailning & bill of rights, James Mason, of Virginia, re-
fused to sign it because of that omission. The omission was later
corrected by the adoption of the first ten amendments to our Con-
stitution, The United Natione Charter should be similarly amended.

The Connally Amendment should be repealed, however, without
waiting for that. The jurisdiction of the Court for natlons ac-
cepting Article 36 is quite restricted anyway, without unecessity for
adding the objectionable words “as determined by the United States
of Awerica®, Jurisdiction is limited to:

"legal disputes concerning:
a. the interpretation of a treaty;
b. eany question of internatlional law;

c. the existence of any fact which, if established,
would constitute & breach of an international

oblﬁﬁftion;
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d. the nature or extent of the reparstian to
be made for the breach of an internation-
al obligation®

The Cherter amendwent which is needed, 1s to grant to the
Court Jjurisdiction over all disputes which fall into those four
categories, but to eliminate the option now contzined in Article 36
permitting any member of the United Nations to stay outside of that
obligation if it so desires,

It 18 of course possible that the Soviet Union would leave
the United Nations if forced to face ascceptance of automatic Juris-
diction as an obligation of all wmembers, If the Soviet Unlon would
walk out rather than join other nations in risking reference to the
World Court of all disputes within the limited areas now provided
in the Charter for optional “obligatory" jurisdiction, I think I
would be inclined to find that out,

A decision by the Eisenhower Administration to go the whole
way and favor revision of the Court Statute to accomplish this would
be more useful than a decision merely to repeal the Connally Amend-
ment. It might even be less difficult to defend, because it would
result in far wider benefits,

The results of countinuing at Sen Francisco the optional clause
have been most unfortunate., Less than half of the present members
of the United Nations have accepted the "optional" "obligatory”
Jurisdiction, Such acceptances as exist have been accompanied with
all sorts of exceptions.

It seems reasonably probable that few, 1f any nations, with
the erpppitdirooRelknee 260¥0H0H1 6K\ RREEIR0KITHBEMINGB4AWStory” Juris-
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diction if they were sure thet all other member nations would be
subject to the same requirements. But as it 1is, a tangled web has
been spun, It is backfiring against the interests of all members of

the United Natious,

IIT
“Dissrmament”

A "Disarmament® Treaty with the U.S.S.R. is feasible and
desirable.

Much spade work respecting the langusage of a mubtually accept-
able "Disarmament” Treaty was done in 1956 and 1957. A good bit of
draft language had been approved by the President's special inter-
departmental committee which existed at that time. No doubt much
more has since been done, If the conferees will concentrate on spe-
cific treaty language an acceptable document can, I belleve, be coun-
cluded.

The path of genuine progress i1s unlikely, however, to follow
exhortations to dissrm sompletely. Real progress will proceed in
the direction of devoting force to the maintenance of law, order and
Justice, and in defining and limliting the occasions when self defense
18 legally permissible., Force for those purposes we should support.

The word "Disarmament® for such treaty as may be possible,
will be to some extent s misnomer, An effort to impose prohibitilons
and limitations upon national arms is unlikely to be successful. The

Constitution of the United States did not compel the 13 Colonies to
abol1ghpproved: fien Relaases2008/G5EY:.CIACRD BEGBIGNERE0B00400pNe8Ely author-
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1zed "a well regulated wilitia", and said that "the right of the
people to keep and bear arus shall not be infringed", Almost every
state in our Union has & penal code which expressly authorizes self
defense and defines the occaslions on which it may be employed.

We might consider consecratlng the use of our forelgn bases
under U.N. guidance for the maintenance of international law, order
and justice, provided necessary changes in the U,N, setup are brought
about: but we should mnot repeat the error of Article X of the Coven-
ant of the League of Nations nor the error of the "Virginia Plan”

}in our own Constitutional Convention of 1787 which Alexander Hemlil-

ton's opposition fortunately induced James Madison to modify.

Conclusions

I therefore recommend:

1. That the Eisenhower Administration during the remelinling
14 months of its exlstence continue to ideantlfy itself with bold
forward-facing policies "to the end that the rule of law may replece
the rule of force in the affairs of nations”, as promised in your
State of the Union Message of January 9, 1959.

2. That the Administration exert leadership toward the re-
view and revision d the Unlted Natioms Charter,

3. That the Administration reassert its support of the ex-
pansion and improvement of World Law and International Courts includ-
ing the repeal of the "Connally Amendment".

L, That the Aduin istration achleve a "Digarmament” Treaty

Approved For Release 2003/05/05 : CIA-RDP80B01676R004300040006-7
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covering the testing of nuclear weapous and such other metters as
can be agreed upon, though mindful of the lessons of experience that
real progress 18 more likely to lie in the direction of devoting
force to the maintenance of law, order and Justice, and in defining

the occasions when self defencse is legelly permissible,

Finally, since you are the world's most fewmous optimist, may
I commend to you the remark of C, Wilfred Jenks at the last annuel
meeting of the American Society of International Law, who said:
"The borm pessimist who attempte to reconcile us to his pessimism
by calling it realisw will echieve nothing, and may ultimetely be
teken aback by what the optimists have quietly accomplished while

he hes been expleining why it is impossible”,

JE—

AMOS J. PEASLEE
Ambassador and Deputy Special
Aselstant to the President
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November 24, 1959

MEMORANDUM

TO

FROM Vi’

Ambassad{ar Peaslee's Memo to the President
on "International Law and Organization.®

SUBJECT

With reference to your request for comment on Ambassador
Peaslee's recent memo to the President, I submit the following
comment divided in accordance with the 3 part organization of
his memo. In a word, I find Ambassador Peaslee to be well
motivated but unrealistic,

I. UN Charter Review and Revision

1. The memo points out that the UN Committee appointed
to consider the question of Charter review recomme nded in 1957
that such a decision be deferred becanse "auspicious interna-
tional circumstances have not yet materialized", Nevertheless,
Ambassador Peaslee on balance favors such a review (pe2)e
My own feeling is that the Committee's dictum still holds
true - but that there is the possibility that in 1965, at the
UN 29th anniversary, international circumstances might be such
that a review might be advantageous,

2. The amendmertswhich Ambassador Peaslee seems to
be suggesting are so far-reaching as to constitute a transfor-
mation of the present UN into a world government patterned
largely after the US structure of government. In other words,
if these were accepted, my feeling is that the shrimp would
have to have learned how to whistle. Ambassador Peaslee, how-
ever, seems to think that the shrimp may not know it but he

FrYERILT meeamiT e rein
Bk ¢
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has gone a long way toward learning how to whistle. He says
"In general, I have always thought that both the advocates
and the opponents of so-called 'World Government ' are
agitated about something which already exists", (p.6)

II. World Law and Intefnational Courts

1. Ambassador Peasiee is unhappy about the
1946 Connolly amendment which stipulated that the US _
should be the one who determines which matters are with-
in the domestic jurisdiction of the US and thus are ex-
cluded from the World Court's Jurisdiction., It is "regrett-
able" to him that this "Administration did not take the
initiative in recormeriding this repeal to the Congress™”,
(pe9). My comment is that I cannot imagine this Senate or
any foreseeable US Senate permitting somebody else to decide
what lies within US domestic Jurisdiction,

2. Ambassador Peaslee's other remedy for the
Connolly amendment is to repeat what he has already recom-
mended in Section I - a UN Bill of Rights and World Court
"obligatory jurisdiction" over certain kinds of disputes
(p.10). Added to these, he would eliminate the option that
permits any member of the UN to remain outside the Court's
present jurisdiction, Again, he asks for the impossible -
at least at this time. Even he admits that the Soviet Blec
would oppose this (p.11).

III. Disarmament

1. Ambassador Peaslee believes, and I would agree,
that the "path of genuine progress is unlikely, however, to
follow exhortations to disarm completely”, (p.12). I would
disagree, however, that "real progress" lies along the path
at this time of applying force to the maintenance of law,

2, While he seems to favor a treaty on the suspension
of tests and "such other matters as can be agreed upon" (p.l).;),
he, at the same time » takes the position that "an effort to
impose prohibitions and limitations upon national arms is
unlikely to be successful" (p.12), T disagree,
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