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TO t Direstor _ 19 Noweober 1943
FROM  + General Counsel
- S8UBJECTs Audit Exceptions Concerning Per Diem Payments

[+ le Ve have considered carsfully the attached file 25X1
|  Semberning per diem payments made to[ _  land
25X 1 } with partioular referenss to what action,
any, the Director is logally authorised to take. In
' spite of the lengthy memoranda whiah analysed the techmi-
calities of these cases, the situation seems gimple.
2. Per dioms were authorised for essh euployes while
in Veshington on temporary duty, and voughers were certi-
£18d for payment by the certifying officers, At the time
 the paymonts were authorised and made, papers were on file
in the office indicating that their addresses were in
Winghingtone (It im apprently true that in conversations
the employses werse asked whers Lheir howes were and mene
tioned other than Washington ‘addresses, but the fact
remains that Personal History Stetements and other docue
ments set forth addresses in Washington.) It is apparemt
therefore taat, although appointed for cverseas stations X1
. with temporary duty in Washington, neither [ | 25
o5X1 ‘nor | | entered into actual travel status :

until they left ashington,

8.  Under the Standardized Goverment Travel Regu~
N lations, per diem may riot be allowed until an employee
v enters into a bona fide travel status. Your instructions
- and the Speoial Punds Regulations in force at the time
required compliance wiin the Standardiged Goverment
Travel Regulations. We feel it must be consluded that
there was no basis for certification of the per diem
‘ B vouchers for and | | a8 no~ -
25X1 ‘¢lroumstances exlsted which would raise an oblization
‘ ' en the part of the Govermment. This ig baged on the
responsibility placed by law on the sertifying officer,
as sol forth clearly in a recent decision of the Camp=
troller General (28 Compe Gen. 17, B=74320). S

- 4o In that case, the Comminsioner of Interna)
Reverue had certified & voucher in which an erronocus
camputation had boen made by subordinates. The eXCepw
tlon was not taken by the auditor untll two and one-=half
years later; by which time the statute of 1imi tations
prevented any recovery from the taxpayer. The Seoretary
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of the Treasury pointed out that there was no fault or
negligence ol tie certlfyln_ offlcer and that the Comp-
troller Gencral may in his discretion relicve a certify-
in; officer of liability wicnevery

™ a. He finds that the certification wus based
on ofTicial records and thut such certifying officer
or emplayee did not know and by rensonable dild gence
and inquiry could not ascertain the actuel faols; or

be That the obli ation was incurred in good
feltn that the payment was not contrary to any
statutory provision and that tie und ted Stutes has
received value for the payiont.

In his answer, the Camptroller General nointed out that
under the law an officer certifying e wvouchor shalle

a. DBe held responsible for the existence and
correotness of the facts reclted in the certificate
or otherwise stated in the wvoucher or its supporiting
papers, and for tuc lugality of the proposed payment
under the apyropriation or fund involved; and

b. Be held mccounmbable for and required to
ake Tood to the United States the amount of any
1llegal, improper, or incorrect nayment resulting
fram any false, inaccurate, or misleading certifi=
cate made by him, as well as for any payment Dproe=
hibited by law or which did not represent & lesal
obli sation under the approprisiion or fund involved.

He quoted an earlier opinion to the effeot that a certify-
ing officer may not escape liabllity for losses resulting
from his improper ce:tification nerely by stating thei

he was not in a position to ascertain of his personal
knowledge thet eagh item on the voucher was ocorrectly stated.

B, 1If the error coauld have been discovered by exercise
of reasonsble dilipzence and inquiry, the rellef may not be
granted under the Coaptroller Jeneral's statutory authority
under the first uroviso of the nuthorlty quoted above, and
1f the United States doos not receive welue for amount of
the overpayzent, nhe oannot grant relief unmder the second
proviso. The fact that recovery from the individual may
be impossible docs not affect the liability of the certify=-
ing officer, who becunos the first source of recovury of
the nayment to the United Statos, which i8 entitled %o
took o him and hold him responsible under ais vordd Lor
any lossos resutting fram his erronoous cortification of
Lactae.
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6. This ruling of the Camptroller General is based
on the fact that beceuse of the error in computation there
wag no obli ation on the part of the Goverment. We Dbelicve
it is direcily apvlicable to the present situation, for
through a nisapprehension of the facts, nayments were made
wien, under the existing circuastances, there was actually
no obligation on the part of the Goverment as there was
no travol status.

7. vie nave glven particular attention to the spacial
authorities vosted in you as Director of Centr:l Intelli-
gence over unwouchercd fumds available To the Ajencye
There is no question of your power to use these unvouchered
Purds ag you see fite MNo one in Goverment is authorised
ta o behind your certification. But it is our opiniom
et inherent in this grant of public funds to your sole
discretion are certain restrictions as to the legal exer-
cisc of this power. Unvouchdéred funds are granted on the
acknowledznent by Congress and the Comptroller General
that such funds are required for securlty of operatiocas,
supoort of abnormal operations, to meet emergencies, and
to ta%o care of extraordinary expenses necessary to the
proper exercise of CIA functions. iherever these elanents,
or any of tiem, are present, there will be mno question of
tae legality of payments you deem necessary, even in cases
woere ordiparily iiere would be no obligation on the part
of the Goverment.

8. Applied to the two instant cases, we reacih the
following rosults. ZT.cre appears to bc uo security con-
sideration which would require the payment of per dlems
in either case. [Iailure to pay per diems would not hamper
or provent the performance of essential operations. There
waere no emergency or extraordinary features connected with
either case. It is true tast there is no law which requires
you to follow the Standardized Govermment Travel Regulations
in 2ll cases. However, we find a cle.r guide to this situa-
tion, too, in a Comptroller Genersl's decision set forth in
24 Comp. Gen. 864.

9., The Office of ¥ocrmnomic Warfare wes given an apnrop-

riation waich specified tut travel expenses might be pald

for travel outside the Unit:d States without regard to the
Standardized Govermment Trowvel Rejulations and The subsistence
Rxpense Act of 1926. #n suployee truveled from jashington

Lo Lisbon where hc hocame 111 end wes ordered to return.

An exception was talen to payment of the voucher on the
srounds that tho drav:l perforued was for perscnal reasons

¥

and thereforc »ot an obli ubion of tne Uoverment. The
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Office of Economic¢ Werfare pointed to thelr appropria-
tion language, claiming that they were exempted from the
normal travcl limitations. The Comptroller General refer-
red to previous decisions concerning travel for personal
reasons and then stated as follows:

"ihile those decisions were rendered more
particularly with reference to employeses wiose
official travel was subject to the Subsistence
Expense Act of 1926, 44 Stat. 688, as amended,
and the Standardized Govermment Travel Regulations,
nevertheless the rule appears equally applicable
to official travel not controlled by said statute
and rogulations, as in the instant case. That is
to say, the appropriation for traveling expenses
here chargeable may not be regarded as available -
for travel not performed on 0ff101a1 business bub
for personal reasonl

10. In view of ’me foro; soing, it is our opinion : 25X1
25X1 ' that the payments to[  Jand | |
R were illegal and that the exceptions in the accounts of
the certifying officers were properly taken. As pointed
out above, tacre was no obligation on the part of the
Goverment until travel status was attaiued.  We are
= unable to find any valid basls for approving the expendie
tures.

11, In the cass of l~ | thers is a 25X1

| factual question which might require clarification. She

entered on duty on 16 Juns 1947. Availeble records estab-
"1ish that from September 1945 until 8 May 1947 she was
working and living iwWashington. It was therefore

dssuned by the auditor, and in the subsequent discussions,
thet she continued to reside in Washington from 8 May until
the time of her entrance on duty with CIA. It is conceivable
that she actually moved from Washington during this period
and was brought back by CIA for temporary duty while en route
to her foreign pest. If this wers true, it would give a
tsohmcally legal basis for allowance of per diem, whatever

the wisdam of such an action from an administrative point.

of view; but the burden of proof to establish such actual
change of residence is on the certifyying officer and the
enployee.

/s/ Lawrence Re Houston

LATRENCE R. HOUSTON
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GENERAL WRICHT:

25X 1 - [ advises that she recalled all the other
copies -- that the memo has been signed today (12/1)
and redistributed -- Memo sent "thru I&S"
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