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EXECUTIVE SUMMARY
Intrmiuction

On 10 April 1997, the President’s National Security Adviser
indicated in a letter to the Senate Majority Leader that he would direct the
Intelligence Community to prepare a National Intelligence Estimate (NIE)
on Vietnam’s cooperation with the United States on Prisoner of
War/Missing in Action (POW/MIA) issues. Terms of Reference for the
estimate were formulated by the National Intelligence Council and
coordinated with members of the Intelligence Community and the Senate
Select Committee on Intelligence. The draft estimate was presented to the
Military Intelligence Board and the National Foreign Intelligence Board for
approval in April 1998, and NIE 98-03, "Vietnamese Intentions, -
Capabilities, and Performance Concerning the POW/MIA Issue," was
published in May 1998.1

Senator Robert C. Smith issued A Critical Assessment of the NIE in
November 1998 and asked that the Military Intelligence Board and the
National Foreign Intelligence Board retract the estimate for reasons cited in
his assessment. In January 1999, the Director of Central Intelligence advised

'Senator Smith that both boards had voted unanimously to let the estimate
stand, describing it as an accurate assessment of current knowledge and
understanding of the POW/MIA issue. Senator Smith continued to demand
that the estimate be retracted and, on 18 March 1999, the Senate Select
Committee on Intelligence requested that the Inspectors General of the
Central Intelligence Agency and the Department of Defense examine the
estimate and the charges made in the Crifical Assessment. We began a joint
inquiry in mid-April 1999.

The Intelligence Community was asked to address two key issues in
NIE 98-03 — the extent to which Vietnam has cooperated with the United
States since 1987 to achieve the fullest possible accounting of American
personnel missing in action during the Vietnarh conflict and the credibility
of the 735 and 1205 documents, acquired from Russian archives, which
raised questions about whether all American prisoners of war were released

1 The NIE has been declassified for release and is available on the CIA public website at
http:/ / www foia.ucia.gov or by writing to Information and Privacy Coordinator, Central
Intelligence Agency, Washington, D.C, 20505.



by Vietnam in 1973.2 The estimate stated that Vietnam has become more
helpful in assisting U.S. efforts to achieve the fullest possible accounting, but
that unresolved issues suggest the need for continued close attention by the
U.S. Government. It concluded that the 735 and 1205 documents probably
had been acquired in Vietnam by Soviet military intelligence, but that many
of the details in the documents are implausible, particularly those dealing
with the numbers of prisoners of war allegedly held by Hanoi in the early
1970s.

Senator Smith'’s Critical Assessment challenged the estimate’s
conclusions on both key issues. On the subject of Vietnamese cooperation,
it cited numerous instances where the estimate’s analysis was "factually
inaccurate, misleading, incomplete, shallow, and seriously flawed.” With
respect to the 735 and 1205 documents, the Critical Assessment stated that
the estimate’s judgment cannot be accepted because it is "replete with
inaccurate and misleading statements, and lacks a reasonably thorough
and objective foundation on which to base its judgment.” The Critical
Assessment urged Congress and the Intelligence Community to examine the
role policymakers responsible for advancing the Clinton Administration’s
normalization agenda with Vietnam may have played in influencing
judgments in the estimate.

Objective

The Senate Select Committee on Intelligence asked us to examine the
Critical Assessment's charges that the estimate reflected a premeditated
effort to discredit relevant information, inadequate analysis, and possible
politicization. Our objective was to assess the validity of those charges in
order to evaluate the estimate’s analytical vigor, objectivity, accuracy, and
completeness.

2 For a more detailed description of these documents, see page 21 of the report.



Results
Based on our review, we conclude that:

¢ The estimate drafter and members of the Intelligence Community
who participated in the preparation of the estimate made no
effort to discredit relevant information. The drafter had access to
and reviewed relevant documentation.

¢ The estimate drafter is vulnerable to criticism that he did not
pay sufficient attention to pre-1987 documentation, relying on
finished intelligence products for analysis of pre-1987 data.
The issue of the period of time the estimate would cover was
never resolved.

¢ Delay in the completion of the Terms of Reference from July to
October 1997; the Senate Select Committee’s additional
requirement that the estimate reassess the 735 and 1205
documents; and the introduction of both a new National
Intelligence Officer for East Asia and a new drafter
contributed to misunderstandings about estimate objectives.

¢ We searched for documentation as far back as the document
trail allowed. None of the information we reviewed
contradicted the conclusions or changed the judgments
reached by the estimate.

¢ The overall quality of the estimate is high. The argumentation is
vigorous and logical, and the conclusions are well-documented.
At the same time:

¢ The withdrawal of the Defense Prisoner of War/Missing
Personnel Office from the estimate process inhibited analysis.
While not a member of the Intelligence. Community, that office
possesses most of the U.S. Government’s data and expertise
on POW/MIA issues.
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¢ Several analytical mistakes made in the estimate could have
been prevented had the Defense Prisoner of War/Missing
Personnel Office reviewed the draft estimate. None of these
mistakes affected the conclusions or judgments of the
estimate, however.

¢ The estimate’s judgment that Vietnam'’s performance in dealing
with POW/MIA issues has been good in recent years is properly
cautious, particularly given the caveat that unresolved areas of
Vietnamese cooperation warrant continued close attention by the
U.S. Government.

¢ The Intelligence Community did not conduct an in-depth re-

evaluation of the 735 and 1205 documents. The Intelligence
Community also did not undertake an independent review of the
numbers of prisoners of war held by the Vietnamese. Instead, the
estimate accepted both the 1994 Intelligence Community position
related to the legitimacy and accuracy of the documents and the
U.S. Government analysis of the numbers of prisoners of war and
missing in action. We reviewed both in considerable depth.

¢ We determined that the estimate’s evaluation of the 735 and
1205 documents remains valid. The documents are genuine,
but the information contained in them related to numbers of
prisoners of war held by the Vietnamese is inaccurate.

¢ Our analysis of discrepancy or compelling cases for which
verified remains have not been returned determined that, at
most, three of the cases and, in all likelihood, none on a list of
324 provided by Senator Smith to the Senate Select Committee
on POW/MIA Affairs in 1992 remain compelling today.

¢ The estimate failed to capture the intricacies of the story of the
mortician who worked on the remains of American prisoners of
war in Vietnam. It mislabeled the mortician an unreliable source
when in fact he was reliable with respect to remains he had
actually worked on; his estimate of stored remains that he had
not worked on was less accurate.

xii



¢ The estimate overstated its case that there is no evidence the
Vietnamese currently are storing the remains of American
prisoners of war.

¢ The estimate did mention, however, that a Department of
Defense study on the subject would provide additional
information.

¢ That study, issued in June 1999, more than a year after
publication of the estimate, concluded that there is strong
evidence in two cases involving five remains that remains
were collected and taken to Hanoi, but not repatriated.
Investigation continues.

¢ We found no credible evidence to support the thesis that a second
prison camp system for prisoners of war existed or that American
prisoners of war were transported out of Vietnam to the former
Soviet Union or elsewhere.

¢ We found no credible evidence that any member of the Clinton
Administration tried to influence the estimate or that the
Administration tried to influence intelligence reporting on :
POW/MIA issues related to the 735 and 1205 documents. On the
contrary, the concern expressed by policymakers was that the
Intelligence Community not appear to be dismissing or
debunking information from those documents.

¢ Senator Smith and his staff did have an impact on the
estimate. They played a role in framing the final Terms of
Reference. Senator Smith expressed his opinion on issues to
be addressed in the estimate to members of the Intelligence
Community, and he said that he was not confident that the
Clinton Administration would not interfere in the estimate
process.
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¢ Members of the Intelligence Community as well as outside
readers of the draft estimate were keenly aware that the
estimate would be criticized by those who believed the
Vietnamese were not cooperating in good faith on POW/MIA
matters and those who believed that American prisoners of
war were left behind in Vietnam and elsewhere in 1973. At
numerous stages in the production of the estimate, these
intelligence officials and outside readers successfully urged a
softening of the tone to placate those who might be critical.
These interventions did not change the judgments of the
estimate.

Finally, while we were not asked to address this issue, we did not
find a single factual thread that supports a finding contrary to that
reported to the Speaker of the House of Representatives by Congressman

~ G. V. (Sonny) Montgomery in December 1976, following his Committee’s
investigation of POW/MIA issues. He conveyed the committee’s belief
that "no Americans are still being held alive as prisoners in Indochina, or
elsewhere, as a result of the war in Indochina." Every U.S. Administration
since 1976 has agreed with this conclusion, and we found nothing in the
course of this inquiry that suggests otherwise.

xiv



PART I: INTRODUCTION

BACKGROUND

On 10 April 1997, in a letter to the Senate Majority Leader, the
President’s National Security Adviser indicated that he would direct the
Intelligence Community (IC)3 to prepare a National Intelligence Estimate
(NIE)4 on Vietnam'’s cooperation with the United States on Prisoner of
War/Missing in Action (POW/MIA) issues.5 He said that the IC should
"consult" with the Chairman and Vice Chairman of the Senate Select
Committee on Intelligence (SSCI) on the estimate’s Terms of Reference
(TOR). The TOR were formulated by the National Intelligence Council
(NIC) and coordinated with the IC and the SSCI. The NIE draft report was
presented to the Military Intelligence Board (MIB) and the National
Foreign Intelligence Board (NFIB) for approval in April 1998. NIE 98-03,
"Vietnamese Intentions, Capabilities, and Performance Concerning the
POW/MIA Issue," dated April 1998, was issued in May 1998.

Senator Robert C. Smith published A Critical Assessment of NIE 98-03
in November 1998. In a letter accompanying the Critical Assessment, he
requested the Director of Central Intelligence (DCI) and the Director,
Defense Intelligence Agency (DIA) to convene meetings of the NFIB and
the MIB, respectively, to consider his request that the NIE be retracted for
reasons cited in the Critical Assessment. The MIB met on 15 January 1999 to
review the matter in detail and the NFIB convened four days later. The
DCI advised Senator Smith that IC members had voted unanimously to let
the estimate stand, describing it as an accurate assessment of current
knowledge and understanding of the POW/MIA issue.

3 The IC is composed of the Central Intelligence Agency (CIA), the National Security Agency
(NSA), the Defense Intelligence Agency, the Department of State’s Bureau of Intelligence and
Research (INR), the National Reconnaissance Office (NRO), the National Imagery and Mapping
Agency (NIMA), and intelligence elements of the Department of Justice, the Department of the
Treasury, the Department of Energy, and the Military Services.

4 NIEs are produced by the NIC. They are prepared for the President and other senior
policymakers on issues that have strategic implications for the United States. They are the most
authoritative written assessments of the DCI and the IC because they present the coordinated
views of senior officers of the IC.

5 POWs are persons known to be, or to have been, held by the enemy as live prisoners or last seen
under enemy control. MIAs are persons removed from control of U.S. forces due to enemy
action, but not known to be either prisoners of war or dead.



On 18 March 1999, the SSCI informed the Inspectors General (IG) of
the Central Intelligence Agency (CIA) and the Department of Defense
(DoD) that Senator Smith "continues to assert that NIE 98-03 is a product of
either 'shoddy' research or possible politicization, which may reflect a
premeditated and deliberate effort to discredit relevant information.”
Further, the SSCI said, Senator Smith believes the NIE should be retracted
and that policymakers should disregard the conclusions. The SSCI
requested that the IGs conduct an inquiry to determine the NIE’s
"analytical vigor, objectivity, accuracy and completeness.” A joint
CIA/DoD inquiry began in mid-April 1999.

OBJECTIVE

Our objective was to examine NIE 98-03 and address the charges
levied in the Critical Assessment that there had been:

¢ A premeditated effort to discredit relevant information;
¢ Inadequate analysis; or
¢ Possible politicization.

Our approach was to review the process of producing the estimate and
assess the validity of the Critical Assessment's specific charges. By so doing,
we could evaluate the NIE’s analytical vigor, objectivity, accuracy, and
completeness.

STRUCTURE OF REPORT

Our report is presented in six parts, including the Introduction (Part
I). Part II provides an historical perspective of the Vietnam War
POW/MIA issue. Part III describes the standard NIE process and the
process followed for NIE 98-03. Part IV examines the specific, substantive
charges levied in the Critical Assessment. Part V addresses the Critical
Assessment’s charges of politicization. In Part VI, we provide our
conclusions. Annex A describes the methodology we used in preparing
our report, and Annex B provides a summary of previous reports and
reviews related to topics addressed in this report. Annex C describes our
methodology in addressing the Critical Assessment’s charges against the
NIE. Annexes D and E list U.S. Government publications reviewed by the
drafter of the NIE. Annex F summarizes the interviews of Russian officials



concerning the validity of the 735 and 1205 documents found in the
archives of Soviet military intelligence (GRU) and the credibility of the
information in those documents relating to numbers of POWs held by the -
Vietnamese. Annex G describes the methodology we used in conducting
our review of selected discrepancy cases, and Annex H supplies the
supporting matrix of information relating to that review. In Annex I, we
detail the process used to examine a single case of a U.S. MIA. Annex ]
contains our distribution list. A list of commonly used acronyms is at the
front of our report.



PART II: HISTORICAL PERSPECTIVE

OPERATION HOMECOMING AND THE END OF THE WAR

During the period of U.S. military involvement in Southeast Asia,
nearly three million American military personnel served in-theater.6 More
than 58,000 were killed and another 300,000 were wounded. At the time of
Operation Homecoming in February/March 1973, 591 U.S. prisoners were
repatriated. The fate of more than 2,500 service personnel, however, had
not been determined. U.S. efforts to resolve cases involving those still
missing have continued and have been the subject of considerable debate,
ranging from high praise to strong criticism. The issue of the number of
servicemen still unaccounted for also has remained controversial.”

On 27 January 1973, representatives from the United States, the
Republic of Vietnam, the Democratic Republic of Vietnam (North
Vietnam), and the Provisional Revolutionary Government of the Republic
of South Vietnam ("Viet Cong"), signed "The Agreement on Ending the
War and Restoring Peace in Vietnam," also known as the Paris Peace
Accords. Article 8(b) of the Accord stated:

The parties shall help each other to get information about those military
personnel and foreign civilians of the parties missing in action, to
determine the location and take care of the graves of the dead so as to
facilitate the exhumation and repatriation of the remains, and to take any
such other measure as may be required to get information about those
still considered missing in action.

The Joint Casualty Resolution Center (JCRC) was established in 1973
to help the Military Services:

... resolve the status of United States missing/body not recovered
personnel through the conduct of operations to locate and investigate
crash/grave sites and recover remains, as appropriate, throughout
Southeast Asia. . ..

6 The Indochina War Era covers the period from 8 July 1959 through 15 May 1975.

" The term "unaccounted for" is an all-inclusive term which includes Americans initially listed as
POW/MIA, Killed in Action—Body Not Recovered (KIA-BNR), or as having a Presumptive
Finding of Death (PFOD).



The JCRC formed a relationship with the U.S. Army Central Identification
Laboratory, which was charged to examine and identify any remains
recovered as a result of JCRC searches or unilateral repatriation of remains
by the North Vietnamese. The JCRC and the Army Central Identification
Laboratory moved to Hawaii in 1976; the latter became the Central
Identification Laboratory, Hawaii (CILHI).

THE HOUSE SELECT COMMITTEE ON MISSING PERSONS IN SOUTHEAST
ASIA

In September 1975, the U.S. House of Representatives formed a
Select Committee on Missing Persons in Southeast Asia, headed by
Congressman G.V. (Sonny) Montgomery; the committee was tasked to
conduct a full and complete investigation and study of:

¢ The problem of U.S. servicemen still identified as missing in
action, as well as those known dead whose bodies have not been
recovered, as a result of military operations in Indochina; and

¢ The need for additional international inspection teams to
determine whether there are servicemen still held as prisoners of
war or civilians held captive or unwillingly detained.

The committee conducted a comprehensive, 15-month investigation. Its
final report, issued in December 1976, concluded that "'no Americans are
still being held alive as prisoners in Indochina, or elsewhere, as a result of
the war in Indochina." Half of the ten committee members voiced
displeasure with that conclusion as well as other judgments and
recommendations in the report.

PROGRESS ON POW/MIA ISSUE
Carter Years (1977-1980)

Early in his Administration, President Carter created a Presidential
Commission headed by Leonard Woodcock, the President of the United
Auto Workers. The purpose of the Commission was ". . . to obtain the best
possible accounting for MIAs and the return of the remains of our dead.”
The report of the Presidential Commission concluded, ". . . there is no
evidence to indicate that any American POWs from the Indochina conflict



remain alive." The commission recommended that normalization of
relations with the Vietnamese should be pursued through the resumption
of talks in Paris. Several members of the House International Relations
Subcommittee on Asia and Pacific Affairs strongly criticized the report in
hearings conducted in March 1977.

Direct talks aimed at normalization between the United States and
Vietnam took place in Paris in May 1977. Little progress on the issue of
missing Americans was made, however. Several congressional delegations
traveled to Hanoi and members of the JCRC visited Hanoi in 1980 for
technical discussions with officials from the Vietnam Office for Seeking
Missing Persons (VNOSMP), but the exchanges were largely unproductive.
In January 1980, an interagency group was established "to review and
assess current events and policies [and] to consider future direction/policy
to resolve the POW/MIA problem." Members of the group included
representatives from the Departments of State (DoS) and Defense, the
National Security Council (NSC), the Joint Chiefs of Staff, and the National
League of Families of American Prisoners and Missing in Southeast Asia.

Reagan Years (1981-1988)

In February 1982, after President Reagan designated the POW/MIA |
issue a matter of the highest national priority, the Deputy Assistant
Secretary of Defense led a delegation to Vietnam to discuss cooperation.
Vietnamese officials indicated that there was a connection between their
cooperation on the MIA issue and the U.S. attitude toward Vietnam.
Between 1982 and 1986, several additional U.S. Government delegations
visited Vietnam to discuss expanded cooperation, and technical meetings
between JCRC, CILHI and the Vietnamese were conducted.

By 1987, nearly 15 years after Operation Homecoming, resolution of
the POW/MIA issue remained a distant possibility. In an effort to energize
the issue, President Reagan appointed General John W. Vessey, Jr. {USA
Ret.) as his special emissary to Vietnam in February 1987. In August 1987,
General Vessey met with the Vietnamese Foreign Minister for three days of
talks in Hanoi. The Foreign Minister committed the Socialist Republic of
Vietnam (SRV) to resuming efforts to resolve the MIA issue and agreed to
address the most urgent cases, those in which the missing person was last
known by the United States to be alive but who did not return during
Operation Homecoming. These became known as the Vessey discrepancy



cases. Both parties also agreed to resume technical talks. The result was a
series of technical meetings in Hanoi between JCRC/CILHI members and
the VNOSMP to work on casualty resolution and other meetings to discuss
the provision of prosthetics with SRV public health and social affairs
officials. In June 1988, General Vessey met the SRV Foreign Minister in
New York to review the progress made since their initial meeting in 1987.
The level of cooperation improved to the extent that six technical meetings
were conducted in Hanoi during 1988, and U.S. teams participated for the
first time in joint investigative activity in Vietnam. In October 1989,
General Vessey visited Hanoi a second time to discuss casualty resolution
progress.

An "Inter-Agency Report of the Reagan Administration on the
POW/MIA Issue in Southeast Asia," issued on 19 January 1989, concluded
that "we have yet to find conclusive evidence of the existence of live
prisoners, and returnees at Operation Homecoming in 1973 knew of no
Americans who were left behind in captivity." The report went on to say
that:

Nevertheless, based upon circumstances of loss and other information,
we know of a few instances where Americans were captured and the
governments involved acknowledge that some Americans died in
captivity, but there has been no accounting of them.

Bush Years (1989-1992)

In an exchange of letters between General Vessey and the SRV
Foreign Minister in July 1990, the General pointed out that, after some
initial positive results regarding the POW/MIA issue, "progress has
become painfully slow, in fact, almost non-existent,” and that there was "a
real need for progress.” The Foreign Minister disputed the General's
assessment. He stated that more than 20 years had elapsed since the war
ended and that "Vietnam continues its efforts to solve this humanitarian
issue, including the seeking of war-time records.” The Foreign Minister
invited General Vessey to return to Vietnam to clarify remaining issues.
General Vessey did not return to Vietnam until April 1991, but that visit
was noteworthy because agreement was reached to open a U.S. liaison
office in Hanoi. The purpose of the office was to improve the coordination
between SRV casualty resolution officials and the United States and to
speed joint investigative fieldwork. The liaison office opened in May 1991.



The Road Map

As aresult of U.S.-SRV meetings in April 1991, the Bush
Administration adopted a policy of reciprocal U.S.-Vietnamese actions in
accordance with a road map that had three major sets of U.S. objectives:

¢ Support for the United Nations peace process in Cambodia;
¢ Release of re-education camp detainees; and

¢ Assistance in achieving the fullest possible accounting of
POW/MIAs.

At intermediate points along the "road," both parties would take specific
actions, such as the lifting of U.S. restrictions on the travel of American
business and veterans groups to Vietnam. Later, the U.S. trade embargo
would be lifted and U.S. opposition to international lending to Vietnam
would be halted. Vietnam would accelerate its efforts to account for
missing U.S. personnel.

Senate Select Committee

On 2 August 1991, a Senate resolution established the Senate Select
Committee on POW/MIA Affairs. The committee requested and received .
unprecedented access to the records of a wide range of U.S. Government
agencies, including intelligence agencies and the White House. It solicited
the sworn testimonies of "virtually every living U.S. military and civilian
official or former official who has played a major role in POW/MIA affairs
over the past 20 years." The committee reviewed procedures for
accounting for POW/MIA and investigated U.S. intelligence activities in
relation to these issues. Its report, issued on 13 January 1993,
acknowledged that "there is no proof that U.S. POWs survived, but neither
is there proof that all of those who did not return had died." The report
suggested that there was evidence that indicated the possibility of survival,
at least for a small number after Operation Homecoming.



Clinton Years (1993 to date)

Four Key Areas

Although the Clinton Administration does not use the term, its
policy has been based on the road map developed by the Bush
Administration. President Clinton asked General Vessey to conduct
another mission to Vietnam in April 1993 to seek further progress. On
2 July 1993, President Clinton announced that:

Progress [on POW/MIA] to date is simply not sufficient to warrant any
change in our trade embargo or any further steps toward normalization.
Any further steps in U.S.-Vietnamese relations will strictly depend on
further progress by the Vietnamese on the POW/MIA issue.

President Clinton’s statement set out four key areas in which the United
States expected to see greater efforts by Vietnam:

¢ Concrete results from efforts by Vietnam to recover and
repatriate American remains;

¢ Continued resolution of the remaining discrepancy cases, and
continued live sighting investigations and field activities;

¢ Further assistance in implementing trilateral investigations with
the Lao of POW/MIA cases along the Lao-Vietnam border; and

¢ Accelerated efforts to provide all POW/MIA-related documents
that will help lead to genuine answers.

Normalization

A Presidential delegation that visited Vietnam later in July 1993
reinforced the commitment to the fullest possible accounting for
POW/MIAs and made it clear that the United States must see tangible
progress in the four key areas. Vietnam representatives indicated that they
were committed to helping the United States resolve the issue and pledged



to make every effort to achieve progress, but cautioned not to expect
dramatic breakthroughs. In January 1994, the Senate approved a
non-binding resolution urging the President to lift the trade embargo
against Vietnam, a move supporters hoped would assist in getting a full
accounting of Americans still listed as missing in the Vietnam War. On

3 February 1994, President Clinton announced the lifting of the trade
embargo and, on 11 July 1995, he announced normalization of relations
with Vietnam, saying that the time had come to move forward and bind up
the wounds from the war. The U.S. Embassy in Hanoi was opened in
August 1995. In April 1997, Congressman Douglas "Pete” Peterson, a
former POW, was confirmed as the first U.S. Ambassador to Vietnam since
the end of the war and the first to be posted to Hanoi.

Certification/Determination Of Cooperation

In 1996, Congress prohibited the use of appropriated funds to open a
new U.S. diplomatic post in Vietnam or increase the number of personnel
assigned to the mission beyond the level existing on 11 July 1995 unless the
President certified within 60 days, based upon all information available to
the United States Government, that the Government of the SRV was
"cooperating in full faith" with the United States in the four areas related to
achieving the fullest possible accounting for American POW/MIAs from
the Vietnam War. The four areas were those laid out by President Clinton
in 1993.8 In the 1998 iteration of that law, Congress changed the wording
to certification that Vietnam is "fully cooperating in good faith."”

President Clinton issued Presidential Determinations on 29 May
1996 and 3 December 1996 that Vietnam was cooperating "in full faith.”
Presidential Determinations of 4 March 1998, and 3 February 1999 declared
that Vietnam was "fully cooperating in good faith." The President issued
determinations in lieu of certifications, stating that the Department of
Justice had advised him that it was unconstitutional for Congress to
require him to certify because it "purports to use a condition on
appropriations as a means to direct my execution of responsibilities that
the Constitution commits exclusively to the President." The President

8 Title VI, Section 609, of the Departments of Commerce, Justice, State, the Judiciary and Related
Agencies Appropriations Act, as contained in the Omnibus Consolidated Rescissions and
Appropriations Act of 1996 (Public Law 104-134), and the Omnibus Consolidated Appropriations
Act of 1997 (Public Law 104-208).
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stated that he had decided to issue the determinations not because he was
legally required to do so but rather as a matter of inter-branch "comity."

The decision to certify or to determine that Vietnam is cooperating
"in full faith" or "fully cooperating in good faith" on the four key issues
related to POW/MIAs is a policy decision. While the IC does not
participate in that decision, the responsible policy agencies have available
to them all the relevant intelligence information. Two policy directorates,
the Defense Prisoner of War/Missing Personnel Office (DPMO), in
coordination with the Joint Task Force-Full Accounting (JTF-FA), and the
DoS, Office of East Asia and Pacific Affairs, are the major contributors to
the NSC on this issue. The DoS establishes the policy position for annual
certification (determination), and the DPMO reviews the proposal for
accuracy after consultation with JTF-FA. The Director for Indochina,
Thailand, and Burma, Office of the Assistant Secretary of Defense
(International Security Affairs) also coordinates on the draft certification
(determination) proposal. DoS, Bureau of Intelligence and Research (INR),
an IC member, reviews the draft proposal for accuracy only.

INTELLIGENCE COMMUNITY CAPABILITY
CIA Turns to Department of Defense

In November 1985, the then-DCI sent a memorandum to the NFIB,
stating that he was establishing an Interagency Committee on Vietnam
POW/MIAs under the aegis of DIA. The purpose of the committee would
be to:

... exhaust all intelligence within the Community regarding the location
and identification of Americans who might be held or interned [sic] in
Southeast Asia.

The DCI asked that the appropriate NFIB agencies nominate
representatives to serve on the committee and that all intelligence
"presently held within the Intelligence Community" be given to the
committee. In the years that followed, the DCI memorandum was
interpreted to mean that DIA had been designated the lead agency for
POW/MIA affairs and that other agencies would play a supporting role in
that effort. '
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Subsequently, the DIA Special Office for POW/MIA Affairs
assumed a higher profile. The Special Office handled technical
investigations or specific cases and debriefings of refugees and other
sources; it collated the information, then disseminated reports. Other
government agencies provided support.

In 1993, the DPMO was established as a separate office outside of
DIA. DPMO was designed to consolidate POW/MIA issues (analytic,
policy, and operations) under one umbrella. While this arrangement is
unusual, it is not unique. DoS and DoD have both policy and operational
_missions, but they maintain elements that perform intelligence analysis. In
that regard, elements of the IC that address the Vietnam POW/MIA issue
include the analytical components of DPMO and analysts in other agencies
who are experts on Vietnam and who have worked the issue in the past.

Intelligence Priorities and Standing Requirements

Presidential Decision Directive-35 (PDD-35), dated 2 March 1995,
which provides overall guidance for the IC, does not explicitly include
POW/MIA issues. The DCI Guidance on Intelligence Priorities, dated
10 February 1997, builds on PDD-35 by addressing worldwide priorities in
the context of the President’s guidance. POW/MIA issues are included
under support to military operations, and the IC has standing
requirements that cover POW/MIA issues.

EVOLUTION OF THE DEFENSE POW/MISSING PERSONNEL OFFICE

The Secretary of Defense established the Defense Prisoner of
War/Missing Personnel Office (DPMO) in July 1993 to provide centralized
management of POW/MIA affairs within the DoD. The DPMO was
headed by the Deputy Assistant Secretary of Defense (Regional Security
Affairs), now the Assistant Secretary of Defense (International Security
Affairs). Creation of the office brought together four disparate DoD offices
that had been working POW/MIA issues:

¢ Deputy Assistant Secretary of Defense (POW/MIA). This office
was established in 1991 within the office of the Secretary of
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Defense to develop U.S. and DoD policies on POW/MIA issues.
The Deputy Assistant Secretary continued as the Director,
DPMO, reporting to the Assistant Secretary of Defense
(International Security Affairs), Office of the Under Secretary of
Defense for Policy;

¢ DIA Special Office for POW/MIAs. This office was established
during the Vietnam conflict to support operational commanders
by collecting information on American service members classified
as POWs or MIAs;

¢ Central Documentation Office. This office was established by
the Secretary of Defense in 1991 to review and declassify
materials pertaining to American POWs and MIAs lost in
Southeast Asia. The office reported to the Assistant Secretary of
Defense (Command, Control, Communications, and Intelligence
[ASD C3I]); and

¢ Task Force Russia (TFR). This office was established by the
Army in 1992 to support the U.S.-Russia Joint Commission on
POW/MIAs.

The 1996 Defense Authorization Act directed that DoD establish an
office for missing persons. The Deputy Assistant Secretary of Defense for
Prisoner of War/Missing Personnel Affairs was designated as the Director
of the newly restructured and renamed Defense Prisoner of War/Missing
Personnel Office (DPMO). The DPMO mission is to exercise policy, control
and oversight within the DoD of the entire process for investigation and
recovery related to missing persons (including matters related to search,
rescue, escape and evasion); coordinate for the DoD with other departments
and agencies of the United States on all matters concerning missing
persons; and establish procedures to be followed by DoD boards of inquiry
and by officials reviewing the reports of such boards. The DPMO maintains
and gathers data on POW/MIA affairs for World War II, the Korean War,
Vietnam, and the Cold War. The Under Secretary of Defense for Policy
provides authority, direction and control over the Deputy Assistant
Secretary of Defense for POW/MIA Affairs. The Deputy Assistant
Secretary of Defense reports through the Assistant Secretary of Defense for

13



International Security Affairs and serves as the principal assistant to the
Under Secretary of Defense for Policy for all prisoner of war and missing in
action matters. The primary responsibility of the Deputy Assistant
Secretary of Defense is developing and coordinating policy on such matters
and representing the DoD in interagency processes. The Deputy Assistant
Secretary of Defense also ensures that the DoD effectively conducts efforts
to achieve the fullest possible accounting for U.S. personnel not yet
accounted for from the Vietnam conflict.

The Deputy Assistant Secretary of Defense for POW/MIA Affairs is
assigned the collateral responsibility to serve as the Director, DPMO. This
was done to ensure that the activities of the DPMO are fully integrated
with the Office of the Secretary of Defense POW/MIA policy direction.
The Director serves as the DoD focal point for all POW/MIA matters
including representing the DoD during negotiations with foreign
governments. DPMO customers include the DoD, the Congress,
POW/MIA families, and veterans organizations.

While the DPMO is not an intelligence organization, it incorporates
intelligence reporting into its all-source analysis of POW/MIA issues and
individual cases. DPMO systematically requests that CIA, DIA, NSA, and
the National Imagery and Mapping Agency (NIMA) provide required '
information. In fact, the National Defense Authorization Act for 1998
(Public Law 105-85), Section 934, states that:

The Director of Central Intelligence, in consultation with the Secretary of
Defense, shall provide intelligence analysis on matters concerning
prisoners of war and missing persons . . . to all departments and agencies
of the Federal Government involved in such matters.

Further, the Act directs the Secretary of Defense to:

... ensure that the Defense Prisoner of War/Missing Personnel Office
takes into full account all intelligence regarding matters concerning . . .
prisoners of war and missing persons . . . in analyzing cases involving
such persons.
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DoD AGENCIES SUPPORTING POW/MIA MISSION
Joint Task Force-Full Accounting

In January 1992, the Commander in Chief, U.S. Pacific Command
(USPACOM) formed the JTF-FA, at Camp H.M. Smith, Hawaii. The JTF-
FA replaced the JCRC as the primary organization focused on full
accounting for missing U.S. personnel. The JTF-FA mission is to resolve
the cases of Americans still unaccounted for as a result of the Indochina
War through investigations, archival research, and remains recovery
operations. The JTF-FA is structured to conduct the wide range of
operations necessary to obtain the fullest possible accounting in Southeast
Asia. The JTF-FA has four permanently deployed detachments in
~ Southeast Asia to support JTF-FA teams that perform investigations and
recovery efforts: Detachment 1 in Thailand, Detachment 2 in Vietnam,
Detachment 3 in Laos, and Detachment 4 in Cambodia.

Central Identification Laboratory, Hawaii

The Department of the Army is designated as the executive agent for
the Joint Mortuary Affairs Program. As the executive agent, the Army
maintains a Central Mortuary Affairs Office and CILHI for processing
remains from past conflicts. The CILHI mission is foremost humanitarian
and requires deployment of its personnel throughout the world. CILHI
supports the full accounting mission by providing the personnel who make
up the remains recovery teams deploying to Southeast Asia and by
conducting forensic analysis of recovered remains.

Stony Beach

In 1987, DIA supplemented the JCRC effort by assigning a small
group of language-qualified personnel the task of gathering information
related to possible live sightings of American POW/MIAs in Indochina.
The Stony Beach program collects information and performs analyses on
alleged live sightings of U.S. POW/MIAs. Stony Beach operations are
conducted exclusively in support of the POW/MIA issue.
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ROLE OF U.S.-RUSSIA JOINT COMMISSION ON POW/MIAS

The DPMO supports the U.S.-Russia Joint Commission on
POW/MIAs, established in 1992 by direction of the Presidents of the United
States and the Russian Federation. The commission serves as a forum
through which both nations seek to determine the fates of their missing
service personnel, Americans missing from the Vietnam, Korean and Cold
Wars and Russians lost in Afghanistan. The commission consists of
representatives from the executive and legislative branches of the U.S. and
Russian Governments. The U.S. side of the commission includes members
of Congress, senior DoS and DoD personnel, and a representative from the
U.S. National Archives. Within the DPMO, the Joint Commission Support
Directorate (JCSD) functions as the sole collection, research, analytical, and
administrative support element to the U.S. side of the U.S.-Russia Joint
Commission.

PRIVATE GROUPS

The wife of a POW held captive in North Vietnam formed the
National League of Families of Prisoners and Missing in Southeast Asia in
1966. In 1970, the League was formally structured as a "tax-free, non-
profit, nonpartisan, humanitarian organization." The League’s bylaws
specified that only family members of prisoners, missing, or killed-in-
action personnel were eligible for membership. In the beginning, most
leadership positions were held by wives of POWs and MIAs. Operation
Homecoming changed the composition and character of the League. A
new Executive Director liberalized membership requirements, and
leadership evolved to parents away from the wives. The category of
family members eligible for membership was expanded to include blood or
lawful relatives of an American who was a prisoner or missing in
Southeast Asia.

In 1979, the Executive Director of the League was given access to
POW/MIA classified information. In 1982, for the first time, a League
delegation traveled to Vietnam and Laos to meet with government
officials. The Executive Director was made a full member of the U.S.
interagency group that discussed POW/MIA issues. The Executive
Director has testified before congressional committees and has been
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included in numerous government proceedings with Southeast Asia
government officials.

Traditional veterans’ organizations have shared interest in the
POW/MIA issue, including the American Legion, the Veterans of Foreign
Wars, the Disabled American Veterans, and the Vietnam Veterans of
America. The 1990s brought the emergence of a new organization, the
National Alliance of Families for the Return of America’s Missing
Servicemen, World War II-Korea-Cold War-Vietnam. It is the only
organization representing U.S. servicemen from all wars and their families.
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PART III: POW/MIA ESTIMATE PROCESS

A National Intelligence Estimate is a compendium of basic judgments,
accompanied by some supporting detail, that represent the collective
viewpoint of the Intelligence Community. It is not an exhaustive
compendium of every conceivable alternative explanation on every
point of detail, slanted to support a particular point of view. The
operative word is "judgments,” over which disagreements are common.

Senior DIA official
STANDARD NIE PROCESS

The National Intelligence Council (NIC) is an Intelligence
Community (IC) entity, responsible for producing coordinated interagency
papers. The NIC, which reports to the DCI in his capacity as head of the IC,
consists of a Chairman, Vice Chairman, National Intelligence Officers
(NIO), and several staffs and production committees. The NIOs interact
regularly with senior intelligence consumers to assess and support their
long-term needs. In addition, they actively consult with experts from
academia, the corporate world, and think tanks in producing estimates and
other coordinated IC products.

The NIC manages the IC’s estimate process, bringing together
expertise from inside and outside the government. The NIC is one of the
few bodies which speaks authoritatively on substantive issues for the IC as
a whole. National Intelligence Estimates (NIE) are prepared for the
President and other senior policymakers on issues that have strategic
implications for the United States. They are the most authoritative written
assessments of the DCI and the IC because they present the coordinated
views of the senior officers of the IC.

Typically, an NIO presents a proposal for an estimate to the
Chairman of the NIC, who presents it to the DCI for approval. The NIO
-prepares Terms of Reference (TOR) that are reviewed by the NIC,
coordinated with IC representatives, then submitted to the National
Foreign Intelligence Board (NFIB) principals.? The NIO may serve as the
drafter for the estimate or may select a drafter from CIA or another IC

9 The NFIB principals are the DCI; the Deputy Director, CIA; Director, DIA; Director, DoS, INR;
Director, NSA; Director, FBL, Director, NIMA; and Director, NRO.
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member. The NIO and the drafter prepare an outline of the prospective
NIE, meet to coordinate both the TOR and the outline with IC
representatives, then send the final TOR to the NFIB principals. The
drafter conducts research for the topic and drafts the report, frequently
with support from members of the IC. The draft is then coordinated by IC
representatives and sent to the NFIB for final approval.

Intelligence/Policy Nexus

To reduce the possibility that policy considerations will influence
intelligence analysis, the estimate process is kept separate from its
consumers in the policy community. Members of the policy community
may request an estimate and may convey interest in having certain issues
addressed; the drafter may even consult with the customer to ensure that
all customer concerns are being addressed. During the research phase,
policymakers may be asked to provide input in areas where they have
specific knowledge or expertise. To ensure that they do not influence the
judgments or conclusions of the estimate, policymakers do not have a role
in coordinating either the TOR or the report itself. Permitting such close
involvement would increase the risk of politicization of intelligence.

Interagency Participants

All IC agencies may be involved in the production and/or
coordination of an estimate. In practice, agencies having no stake in the
issue often withdraw from the process. On occasion, agencies outside the
IC may be asked to participate in the process, either by contributing
information or by attending coordination sessions as "back benchers"
whose input is considered relevant and useful but who have no vote at the
table.

REQUEST FOR POW/MIA ESTIMATE: POLITICAL ENVIRONMENT

A number of aspects of the process followed in the production of the
NIE addressing the Vietnamese POW/MIA issue were unusual, reflecting
the political environment that spawned it. The estimate had its genesis in
the policy debate concerning normalization of relations with Vietnam.
President Clinton announced his intention to normalize relations in July
1995, and the U.S. Embassy in Hanoi opened the following month. In May
and December 1996, the President issued "determinations” that the
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Vietnamese were "cooperating in full faith" on POW/MIA matters. By so
doing, the President opened the way for increasing the personnel assigned
to the U.S. Embassy in Hanoi, including the appointment of an
ambassador. He nominated Congressman Peterson for that post.

In March 1997, the SSCI asked the CIA to provide a copy of the IC
assessment that had informed the Presidential determinations. CIA
responded that, because the DPMO was responsible for intelligence bearing
on the issue, other elements of the IC had not been formally involved in the
process leading to the determinations. Several Senators, including the
Majority Leader, indicated that they would hold up Congressman Peterson’s
confirmation unless the IC undertook its own, independent, analysis of
Vietnamese cooperation on POW/MIA issues. In a letter to the Majority
Leader on 10 April 1997, the President’s National Security Adviser stated
that he would direct the IC to prepare a special NIE on the subject. He also
agreed to ask for an "updated assessment from the Intelligence Community”
on the 735 and 1205 documents acquired from the Russian archives. The
National Security Adviser went on to say that "we will consult” with the
Chairman and Vice Chairman of the SSCI on the TOR for the estimate. He
expressed hope that the Senate would confirm Congressman Peterson as
soon as possible. Ambassador Peterson was confirmed the same day.

NEGOTIATION OF TERMS OF REFERENCE (APRIL-NOVEMBER 1997)
Initial Drafts

From the start, Senator Smith and his staff played a key role in
shaping the TOR, using the SSCI to funnel requirements to the NIC.
According to one of Senator Smith'’s legislative assistants, the Senator
particularly wanted an updated assessment of the "Russian documents”
because he did not believe the IC assessment of the documents, released in
1994, was thorough. The Senator wanted the IC to look at the 735 and 1205
documents and wanted that assessment to be part of the estimate. In a
memorandum that he sent to an SSCI staff member on 24 April, Senator
Smith'’s legislative assistant with responsibility for POW/MIA matters
wrote that:
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Per our discussion. I'm forwarding to you input to consider during the
required consultation between SSCI and NSC and IC on tasking, which.
as you know. was coordinated with Senator Smith.

The 735 and 1205 Documents

In 1993 the Umted States recerved copxes of two documents
dlscovered in the arcl'uves of Soviet mlhtary mtelhgence (GRU) in Moscow
'The documents are Russian translations of purported policy speeches
delivered by senior Vietnamese ‘officials in the early 1970s. The original

. Vietnamese language documents have not been located. The two
'documents received a great deal of attention because they indicated that
‘the number of American POWs held in North Vietnam was greater than

' the number ofﬁcrally acknowledged by Han01 The documents are known
as the 735 and 1205 documents. =~ ’

The 735 document, dating from late December 1970 or early January
197 1, stated that the number of American pilots imprisoned in North
Vletnam was 735, not the 368 acknowledged by the Vietnamese
‘Government. The document implied that the unreported POWs would be
fused as leverage during peace negotiations with the United States. The
11205 document, dating from September 1972, stated that 1205 American
lPOWs were being held in North Vietnam. The document indicated that
Ithe officially published list of 368 American pxlots was part of the 1205

| figure and stated that the rest are not acknowledged "
!

f The IC issued. an assessment of the 735 and 1205 documents in 1994,

' discounting Hanoi's claims.that the documents were fabrications and
‘concluding that thé documents appeared to be génuine. The assessment
made the distinction between the documents being genuine (i.e., a GRU
translation of a Vletnamese speech) and the information in those -
.documents being accurate. The IC assessment stated that the numbers
'given in the 735 and 1205 documents were’ "inconsistent with our
funderstandmg of how ‘many Amencans would have survxved the events in:
‘which they were lost to become capnves %

! At the tlme of 1ts aSsessment. the IC had the entire 1205 document
but only two pages of the 735 document—those that contained the ..
réferences to U.S, POWSs.  Thus, the’ Cntica] Assessment stated that the
lremamder of the 735 report had never been forma]ly assessed by the
'Community g R e
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The NIO for East Asia (NIO/EA), who served from July 1995 until
August 1997, began work on the TOR after being notified by the Chairman
of the NIC and the NSC about the agreement to produce an estimate. His
draft TOR focused on the commitment of the Vietnamese leadership to
cooperate with the United States to achieve the fullest possible accounting
of American personnel missing in action and the extent to which Hanoi
was able to deliver on its commitment. The NIO/EA envisioned
separating Vietnamese cooperation from the issue of the Russian
documents; he planned to ask a small group of Vietnam analysts to
examine whether the IC conclusions reached on the documents in 1994
were still valid. The draft TOR dealt with the issue by posing the general
question, "Has there been any change in the assessment of the
so-called '735 document' and '1205 document' from the Russian archives?”

On 8 May, the NIO/EA took the draft TOR to a meeting that
included the SSCI Staff Director and Minority Staff Director as well as
majority and minority staff members. Agreement was reached that the
SSCI staff would provide questions and comments for consideration by the
NIO/EA in fulfillment of the agreement to consult with the SSCI. On
29 May, the SSCI suggested changes to the TOR, asking that the NIE
address numerous additional points relating to the POW/MIA issue. The
points raised were extensive and appeared to require more substantial
research than did the original TOR.

The NIO/EA was concerned that the suggested changes would
require months of detailed research as well as a review of the work done
by DPMO and other agencies. He revised the TOR, then coordinated them
with the NSA, INR, the CIA’s Directorate of Intelligence (DI), DPMO, and
the DIA. The revised draft TOR were forwarded to the SSCI on 3 July
1997. The NIO/EA told the SSCI that he had tried "to accommodate as
much as possible the suggestions in your letter of 29 May." He stated that
he had expanded his original estimate question to include the issue of
performance but that "it would be inappropriate” for an NIE to establish a
standard for "the fullest possible accounting” against which to identify
measures the SRV could take; he argued that that was a policy decision.
He went on to say that he had collapsed the various questions on SRV
personnel, records, and artifacts into two secondary questions in the TOR
and expressed confidence that these questions would cover all the issues
raised in the SSCI letter of 29 May.
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SSCI Delays

Despite repeated requests by the NIO/EA, conveyed by the CIA's
Office of Congressional Affairs (OCA), the SSCI did not provide its formal
response to the draft TOR until late October 1997. OCA indicated that the
initial delay was caused by the fact that the SSCI Chairman, who wanted to
look at the TOR and discuss them with senior staff, had departed on a
world tour and would not return until the end of August. The SSCI staff
reported to OCA that it was working on the issue during September and
October. During this period, NIO/EA research on the estimate was put on
hold, pending approval of the TOR.

Changing Actors

Between July and November 1997, all of the major actors involved in
the POW/MIA estimate at the CIA and the NIC changed. Both the
NIO/EA and a DI analyst who was to have provided support in research
and drafting departed in August. A new Chairman of the NIC arrived in
October and was briefed on the background of the estimate by the Deputy
NIO/EA, who had been designated to carry on the project; the deputy left
in November. _

The new participants in the process arrived with different
backgrounds and perceptions. The newly appointed NIO/EA returned
from the NSC in November 1997. As the Deputy NIO/EA in the early
1990s, he had been the drafter of the 1994 IC assessment of the 735 and
1205 documents. Senator Smith, who disagreed with that assessment,
expressed his displeasure with the NIO/EA’s involvement in the NIE
during a meeting in November. No Deputy NIO/EA would be appointed
during the drafting of the estimate, and the DI would not provide another
analyst to support the project. In November 1997, the NIO/EA appointed
a CIA East Asian specialist and veteran NIE drafter to draft the NIE.

SSCI Response and Final TOR
In its letter of 27 October responding to the TOR sent on 3 July, the
SSCI requested an expansion of the TOR question, "Has there been any

change in the assessment of the so-called '735 document’ and '1205
document' from the Russian archives?" The SSCI suggested that the issue
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be rephrased and added to the "Key Questions" portion of the TOR as
follows: "What is the intelligence community assessment of the so-called
'735' document and the '1205' document from the Russian archives?" The
SSCI went on to say that:

.. . if the intelligence community judges these documents to be accurate
.. . in their characterization of the number of American POWs held by
North Vietnam, then it should answer the following question: "What is
the likely range of numbers of American POWSs under the control of the
communist side when the Paris Peace Accords were signed in January
19737"

The SSCI's suggested change represented a significant shift in
parameters for the estimate. The original task had been limited to
determining if the IC had changed its assessment of the documents since
1994. The new phrasing required that the IC assess the documents (i.e.,
start from the beginning and evaluate their credibility). The SSCI then
stipulated that, if the IC determined the documents to be accurate in
assessing the numbers of POWs held in North Vietnam, the estimate
should address the number of POWs held in Vietnam in 1973. These were
the issues that the former NIO/EA originally had intended to assign to a
separate group of analysts for in-depth research.

The CIA responded to the SSCI on 21 November 1997, enclosing the
"final terms of reference" for the NIE. The draft TOR had been revised to
reflect the SSCI suggestions, thus expanding the scope of the estimate. At
the same time, the number of individuals supporting the project had
decreased from two to one, and the time allocated to complete the estimate
had remained the same (about 90 days). The final TOR were approved at a
26 November IC coordination meeting, and the NFIB concurred at its
meeting on 19 December 1997.

This level of involvement in the estimate process by both the SSCI and
a U.S. Senator, not a member of the SSCI, in the negotiation of the TOR is
unprecedented. The SSCI was given coordination authority over the TOR,
implicitly by the President’s National Security Adviser and, de facto, by the
NIC. The then-NIO/EA believed that he could not proceed with the
estimate until the SSCI had responded to each version of his TOR, resulting
in accumulated delays of almost six months. None of the more than 80
individuals we interviewed knew of an instance, other than this one, in
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which coordination of a TOR by an organization not a member of the IC had
occurred.

The Issue of Timing

The issue of the period of time the estimate would cover arose early
in the process. The original TOR explicitly stated that the estimate would
cover the period from 1987-1998, that is, the period since the most recent
estimate on the subject (Special National Intelligence Estimate [SNIE]:
"Hanoi and the POW/MIA Issue," published in September 1987). The
original TOR had not included a re-evaluation of the Russian documents;
rather, it had asked as a secondary question whether there had been any
changes to the analysis of those documents. When a re-evaluation (as
opposed to an updated evaluation) of the documents was included in the
‘TOR, the parameters shifted because the documents dated from the early
1970s. At the TOR coordination session in November 1997, the INR
representative suggested that a search for new materials might need to go
back before 1987. The NIE drafter never focused on this shift.

The introduction to the estimate indicated that it would cover the
period after 1987. In fact, the drafter used 1992 as the cut-off date,
explaining that the period from 1987-1992 was covered extensively in a
1992 CIA study, "Vietnam: Adjusting Its Strategy on the POW/MIA Issue.”
The NIE drafter said that the IC "will be asked to accept that study as
definitive." The IC would do as he asked, but the Critical Assessment would
take him to task for not having covered the time period as defined in the
TOR.

SENATOR SMITH MEETING WITH NIO/EA

Before the final approval of the TOR, Senator Smith met with the
new NIO/EA on 7 November 1997. The purpose of the meeting was to
have the NIO/EA provide an update on the NIE process to Senator Smith.
According to notes taken at the meeting, Senator Smith expressed his
views on POW/MIA issues. He criticized the Clinton Administration for
its POW/MIA policy and for its failure to fully analyze the documents
found in the Russian archives. He stated that the documents had surfaced
at a time when they could have complicated policy and claimed that "we
all know" the documents are legitimate. He accused the NIO/EA, who
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had written the 1994 analysis of these documents, of having treated him
poorly.

The NIO/EA assured Senator Smith that an analysis of the 735 and
1205 documents would be included in the estimate. He also stated that,
because of his past service at the NSC and his previous work on
POW/MIA issues, he would leave substantive responsibility for the NIE to
the drafter so there would be no doubt about the integrity of the process.
The NIO/EA said that he would not impose his views and would indicate
his input in footnotes should he differ from the drafter. He pledged that
the estimate would be "fair and honest." Senator Smith again emphasized
his views of the Russian documents and said he was not confident that the
Clinton Administration would not interfere in the estimate process.

Senator Smith suggested that it would help if the SSCI and other
staff were involved in the estimate process. Senator Smith’s legislative
assistant urged the NIO/EA to "reach out" to the Senate, warning that the
DPMO has a "mindset."” The NIO/EA said that the analytic process needs
distance from both the policy community and the Congress. The
legislative assistant stated that the U.S.-Russia Joint Commission on
POW/MIA Affairs was also an "intelligence repository” and that the
drafter should talk to the Senate as well as to DPMO. The SSCI majority
staff member who attended the meeting told the NIO/EA that the SSCI
planned to "review" the estimate.

RESEARCH, ANALYSIS, AND DRAFTING (NOVEMBER 1997-FEBRUARY 1998)

The NIC is not a repository of data. The drafter of an estimate must
rely on other elements of the IC to provide information and analysis, and
this was true in the case of the POW/MIA estimate. A considerable number
of documents had been turned over to the former NIO/EA during the six-
month period when the TOR were being negotiated. The CIA analyst
assigned to help the NIO/EA had provided DI files, and DPMO had
provided a package of material. At the 26 November 1997 IC coordination
meeting, the consensus was that much of the material the NIE drafter would
need was located in DPMO files. Other potential sources of information
included the CIA; DoD organizations involved in POW/MIA matters (e.g.,
JTF-FA and CILHI ); INR; NSA; DIA, to include Stony Beach; and
policymakers dealing with Vietnam to resolve POW/MIA issues. In
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addition, Senator Smith and the SSCI held documents that were relevant to
the project.

Role of DPMO
Policy/Analytic Dichotomy

DPMO is the primary organization responsible for supporting policy
on POW/MIA matters and is also the primary repository of information
concerning POW/MIA matters. Analysts familiar with that information
reside in DPMO, having moved there from DIA when DPMO was created
in 1993. Because of this policy/analysis connection, critics question
DPMO'’s analytic objectivity and argue that the IC should refocus on the
POW/MIA issue in order to provide an independent view.

Within DPMO, JCSD functions as the sole collection, research,
analytical, and administrative support element to the U.S. side of the
U.S.-Russia Joint Commission on POW/MIAs. JCSD's position and
responsibilities are unusual because it reports to two distinct organizations
with two distinct missions. While JCSD is within the DoD chain of
command, its officials respond to the requests and interests of the members
of the commission, which focuses on collecting information in Russia on
U.S. POWs and MIAs. This dichotomy has created tension between JCSD
and the rest of the DPMO, particularly its Research and Analysis (RA)
Division.

A major source of contention between JCSD and RA has been the
analysis of the documents found in the Russian archives (the 735 and the
1205 documents) that refer to numbers of POWs held by North Vietnam
before Operation Homecoming in 1973. RA has argued that, no matter
what the validity of the documents, the numbers are wrong because they
are far higher than the numbers of POWs that could have been held. JCSD
has focused on trying to determine the credibility of the documents,
arguing that, if the documents are valid, the numbers contained in them
must be taken seriously and the RA analysis of the numbers should be
reviewed.

Many critics of U.S. policy toward Vietnam argue that Vietnam may

have continued to hold U.S. POWs after Operation Homecoming and that
some may still be alive or may have been held alive for a number of years.
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Some maintain that POWs may have been transferred to the former Soviet
Union. These critics question the U.S. Government’s assessments of the
numbers of POWSs held by the Vietnamese. Because DPMO, RA is the
government organization responsible for these assessments, they question
the reliability and objectivity of RA analysis. One of Senator Smith'’s
objectives in seeking an intelligence estimate on the issue was to gain an
independent IC review of the Russian documents, followed by an
independent analysis of the numbers of POWs held by Vietnam. Neither
the NIC nor other members of the IC conducted such an independent
review and analysis. Instead, they accepted the IC assessment of 1994 as
the basis of their review of the Russian documents, and they accepted
DPMO’s analysis of the numbers of POWs held by Vietnam.

DPMO Withdraws from Process

DPMO leadership decided that it would not participate formally in
the estimate process because of challenges to its ability to produce
objective analysis. When the estimate was proposed, the DIA official with
responsibility for the issue told the Acting Director, DPMO that DPMO
should draft the estimate because DIA did not have the capability. The
Acting Director declined, arguing that, if DPMO were to take the lead, the
issue would quickly become political. He said DPMO would cooperate by -
providing information and support as needed; by remaining uninvolved,
he argued, DPMO would benefit from an outside, objective review that
would test its analysis. Thus, the organization that was the repository for
information on POW/MIA matters and had the main corps of analysts
dedicated to the issue was removed from the formal NIE process.

Meetings with DPMO Analysts

The NIE drafter held a number of meetings with DPMO analysts,
both in RA and in JCSD; he received briefings from both groups and
collected a considerable amount of data. The meetings began in November
1997 and continued into February 1998, when the initial NIE draft was
completed. During these sessions, the drafter encountered and had to deal
with the commonly held perception within RA and the DPMO that JCSD
may not have been abiding by applicable security procedures in providing
classified information to the Joint Commission. The drafter experienced
 this problem first-hand. A JCSD analyst responsible for Vietnam matters
insisted that he must report on meetings with the drafter to the Joint
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Commission. The drafter disagreed, stating that JCSD should not be
sharing discussions and information with outside parties, particularly
before the estimate was finished. The JCSD analyst indicated that he
would figure out a way to discharge his obligations to the commission
without compromising sensitive information.

Examining the DO Files

The Directorate of Operations (DO) is the CIA component responsible
for maintaining records of all clandestine foreign intelligence and
counterintelligence activities and operations conducted by the CIA 1nvolv1ng
human assets. In the early 1990s, in accordance with Executive Order 12812
("Declassification and Release of Material Pertaining to Prisoners of War and
Missing in Action," 22 July 1992) that ordered declassification of POW/MIA
records, the DO conducted an unprecedented search of its files. It
declassified and released most of the CIA holdings on POW/MIA issues in
1993. These documents were funneled through DPMO to the Library of
Congress.

A number of documents were not declassified for a variety of
reasons. The NIE drafter told us that he had reviewed these documents,
and the DO continued to provide him with reports collected since 1993.
According to the DO officers and managers we interviewed, the NIE
drafter had access to all DO reporting on the POW/MIA issue. The drafter
told us that he is confident he had access to all these documents. We
reviewed the available material as well as the material in the drafter’s
possession at the time the estimate was drafted. We beheve that the drafter
did have access to the relevant DO documentation.

Other Contributors of Data

In the course of his research, the drafter visited organizations within
the Office of the Secretary of Defense, DIA, DPMO, INR, and NSA and
interviewed key officials associated with and knowledgeable of POW/MIA
affairs. He also traveled to Hawaii and Southeast Asia, where he held
discussions with U.S. officials.
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REVIEW AND COORDINATION (FEBRUARY-MARCH 1998)
First and Second Drafts (6 and 20 February 1998)

The NIE drafter finished the first draft of the estimate in early
February 1998. While he indicated that both the NIO/EA and the Chief of
the NIC’s Analytic Group (AG) had the draft for review, only the latter
commented in writing. If the NIO/EA did review the first draft, his views
either coincided with those of the Chief, AG or were not factored into the
changes made to the second draft. Noting that he had read the draft from
"the perspective of a hostile critic," the Chief, AG indicated that, "from that
vantage point, there are some points of vulnerability" that should be
addressed. These included assessments that appear to be inadequately
supported by evidence and judgments that could give rise to suggestions
that "we have been unjustifiably credulous" about the motivations behind
Vietnamese actions. Each modification to the second draft introduced
language that was more skeptical of Vietnam's motives and behavior. For
example:

¢ Removal of "humanitarian grounds" as a driving factor in Hanoi's
increasing cooperation with the United States on POW/MIA
issues;

¢ Introduction of language conveying skepticism about Vietnam’s
explanations for instances of non-cooperation (e.g., less
acceptance of "sovereignty" as a valid rationale); and

¢ Qualification of judgments. After stating that "our research
suggests" that areas where Vietnam refuses to conduct joint field
activities are genuine sensitive facilities, the new draft adds, " We
cannot be sure, however." Whereas the first draft had stated that,
"We think Vietnam has been fully cooperative on these cases," the
later version reads, "We think Vietnam has, for the most part, been
cooperative on these cases."

On 20 February, the NIC sent the revised draft estimate to U.S.
officials in Hawaii and Southeast Asia. The drafter then traveled to those
locations, holding discussions with relevant officials and sending
comments back to Washington for consideration in the next stage of
drafting. The NIO/EA accompanied him on part of this trip.
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Third Draft (17 March 1998)

Numerous changes were made to the next draft. Most were factual
additions rather than modifications of data. While many of the changes
are difficult to evaluate in terms of their impact on the tone of the NIE, a
number served to further reinforce skepticism about Vietnamese
cooperation. For example, in the section of the draft dealing with
"Instances of Vietnamese Non-Cooperation:”

¢ The lead sentence had said that "We found no instances in which
Vietnamese authorities have flatly refused US requests . ..." The
new version was changed to, "We found few instances . . . ;” and

¢ Sentences were added to a series of instances dealing with
' Vietnamese explanations for non-cooperation to the effect that
"We cannot ensure they have provided everything;” and " We cannot
absolutely verify such claims;” and "We cannot verify this
information."

Some changes tended to strengthen judgments challenging the credibility
of the 735 and 1205 documents; the alleged transfers of POWs to the Soviet.
Union; and the alleged interrogation of POWSs by Soviet officials. For
example:

¢ The 20 February draft stated that, while the documents are
probably authentic GRU-collected intelligence reports, "We
nevertheless also concluded that the documents were factually
inaccurate." The 17 March draft states that they are probably
authentic GRU-collected intelligence reports, "but they are not what
they purport to be. We concluded that the documents contain
significant inaccuracies and anomalies;”

¢ The original text stated that, "In view of . . . contradictions, we
cannot definitively conclude that US POWs were not interrogated by
Soviets." The new language states, "We doubt that American POWs
were directly questioned by Russians;” and
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¢ The original text said that, "we have equally convincing reports
that claim US POWs were not transferred out of Vietnam." The
new language says that, "we have more convincing reports . . . ."

The drafter met with the U.S. Ambassador to discuss the draft. In
the section of the draft dealing with Vietnamese refusal to provide
Politburo documents, a phrase indicated that Vietnam would not provide
such documents, "any more than foreign governments, such as the United
States, would open their sensitive records to Vietnamese officials." A
handwritten note by the drafter indicates that "the Ambassador wants this
emphasized.” Not only was the Ambassador’s request rejected, the entire
phrase eventually was deleted.

The NIO/EA showed the 17 March draft to the Acting Director,
DPMO on 20 March. The drafter recalls that the Acting Director read the
draft, disagreed with language in one section of the report, and provided
written comments. The Acting Director recalls reading part of the draft at
the request of the NIO/EA, but told us that he made no comments. The
NIO/EA recalls that the Acting Director read part of the draft, but does not
recall what his reaction was or whether he provided comments to the
drafter. We found neither written comments nor an annotated draft
attributable to the Acting Director, DPMO. No changes were made in the
text of the section mentioned by the drafter.

Fourth Draft (23 March 1998)

The changes made to the 23 March version of the estimate are
modest and do not move the tone of the draft in any consistent direction.
In the "Key Judgments," the comparison of Vietnamese sensitivities to
those of the United States (previously mentioned) is removed as is a
sentence stating that, "We think US high-level attention to the POW/MIA issue
as one component of the overall relationship will be helpful.” Changes in the
"Discussion” section also are minimal:

¢ At several points dealing with Vietnamese non-compliance with
U.S. requests for documents, a modifying phrase has been added
that emphasizes the positive in terms of cooperation: "Although
Vietnam has provided thousands of documents to the US side. . . ." and
"Vietnam has provided over 28,000 documents to US officials . . . ;"
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¢ Inseveral places, language questioning Vietnamese claims that
had been added to the 17 March version has been removed: "We
cannot absolutely verify such claims," and "Again, we cannot
absolutely verify this information;”

¢ Inone area, language has been toughened: rather than "some
elements of Vietnam's bureaucracy fell short of a desire for full
engagement," the text now reads, "some elements . . . did not favor
full engagement;” and

¢ The much-changed language dealing with reports that POWs had
not been transferred to the Soviet Union has been changed from,
"we have more convincing reports . . ." to "we have credible
reports . . .."

These changes do not provide a clear indication of an effort to shift tone or
judgment.

Outside Readers

The 23 March draft was sent to the IC representatives, with
notification that a coordination meeting would be held on 27 March. At the
same time, the draft was provided for comment to two outside readers: a
former Deputy Chairman of the NIC and East Asia specialist and a former
National Security Adviser, who had held that position in 1993, when the
original analysis of the Russian documents was undertaken. We found
written comments from the NIC Deputy Chairman, but not from the former
National Security Adviser in the NIC files.

The primary concern expressed by the former Deputy Chairman of
the NIC, who provided his comments on 24 March, was that the tone of the
"Key Judgments" was "overly rosy." That created two problems, he said.
The first was that, before having read the body of the estimate, those
readers "who are already doubters will turn off." He said that some of the
adjectives could be softened and the NIE would still carry the message that
there has been improvement in Hanoi's performance. The second problem
was that the draft identifies many cases of non-compliance, thus
undercutting the "rosy hue" of the "Key Judgments." He went on to raise
several other issues, particularly the degree to which Hanoi's senior leaders
have delegated authority for POW/MIA issues. He said that, if true, this is
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one of the chief changes for the better and should be in the "Key
Judgments;” he noted, however, that this judgment rests on the testimony
of one listed source. He also recommended that the draft highlight the fact
that the principal cause of Vietnamese non-compliance is the regime’s wish
not to reveal past brutalities.

In responding to the comments of the outside readers, the NIE
drafter referred to the recommendations of the former Deputy Chairman,
NIC; these included changing adjectives throughout to say that Vietnam
has become "more" cooperative rather than "increasingly’ cooperative and
putting more emphasis on the reasons why the Vietnamese have not
cooperated more completely, such as "their sensitivity about the historical
record on their handling of POWs." His only specific reference to
comments made by the former National Security Adviser was to say that he
was concerned that a list of SRV officials involved in the POW/MIA issue
did not include any officials who were not cooperative.

IC Coordination Meeting

The IC representatives met on 27 and 30 March to coordinate the -
estimate, working with the 23 March version of the draft. In their reports
of the sessions, they indicated that there was little disagreement and that
no major problems had emerged. They noted that both the outside readers
and DIA had argued that, in a few instances, the draft was "too apologetic”
to the Vietnamese or "unduly charitable in rating Vietnam's performance.”
Therefore, a more circumspect, but still basically positive, appraisal had
emerged from the coordination sessions. One representative stated that
both outside readers had suggested that modifying the language would
"make for a more persuasive paper” and "would not immediately set off
critics of Vietnam's record of cooperation on this issue." Another indicated
that the new language would stress that Vietnam cooperates mainly
because to do so is in its larger interest, but that "long-standing
secretiveness and suspicion of the United States will continue to limit its
cooperation.” The NIO/EA suggested several changes to the draft that
reflected the suggestions of the former Deputy Chairman of the NIC and
the recommendations of the IC representatives; these changes reinforced
skepticism of Vietnam'’s motives and performance.
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Fifth Draft (31 March 1998)

The 31 March draft reflected these suggestions. Vietnam'’s
"increasing cooperation" was changed to "more cooperative approach” and
showing "increasing’ flexibility was changed to showing "more" flexibility.
The conclusion that Vietnam's performance on the U.S. POW/MIA issue
" has improved significantly" was changed to "has definitely improved." A
number of additional, but minor, changes served to further reduce the
"overly rosy" tone criticized by the former Deputy Chairman of the NIC.

MIB AND NFIB MEETINGS (APRIL 1998)

The Director, DIA convenes the MIB to be certain that he is
representing the coordinated military intelligence view when he attends an
NFIB meeting to approve an estimate. On 26 March, the DIA Associate
Director for Estimates suggested that the Director convene a MIB in this
instance because of the "politically-charged nature of this particular
estimate.” He further recommended that, while DPMO should not be part
of the coordination process, a DPMO official might attend the meeting to
help "clarify issues" relating to POW/MIA matters. The background paper
prepared for the Director, DIA noted that the estimate "will almost
certainly be judged inadequate by some SSCI members and staff, Senator
Smith, and POW/MIA activists.” It also said that a DPMO official would
attend the MIB session to address questions "on the POW/MIA issue as a
whole, but not issues specifically related to the SNIE [sic]."

When the MIB met on 9 April, the Director, DIA began by
mentioning that he had received a call two hours earlier from Senator
Smith. The Senator asserted that he wanted the Director to be aware of his
concerns, which were significant. Senator Smith charged that the IC had
not done a good job of examining all the documents and attendant
information on the POW/MIA issue. He claimed that there were 300 to
350 documents available at the SSCI, but that no one had come to review
them. If the IC published the NIE without reviewing those documents,
Senator Smith said, then "I can’t believe in it." In addition, the Director
said that he had received a fax from the Executive Director of the National
League of Families of American Prisoners and Missing in Southeast Asia,
in which she said that she looked "forward to reviewing the results” of the
estimate and that the League was relying on him to ensure its "objectivity
and thoroughness." The Director said that POW/MIA issues were
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emotional, but that the important thing was to "deal as objectively as
possible with the intelligence facts at hand.” The MIB recommended
approval of the estimate by the NFIB; all members concurred. The DPMO
official said that, while he had not read the estimate, he had no problem
with the major judgments as they had been presented. He said that it did
seem that the IC was being a little hard on the Vietnamese on the issue of
their cooperation with live sighting investigations.

The NFIB, chaired by the DCI, met on 13 April to discuss the
estimate. The Chairman of the NIC reported that there were no major
substantive differences within the IC on the NIE. The NIO/EA stated that
he had removed himself from the process because of accusations that he
had "politicized the 1993 [sic] report to which Senator Smith takes
exception.” He said that the IC had agreed to the main judgments of the
estimate and there had been no controversies. After the Deputy Director,
DIA raised the issue of Senator Smith and the documents, the DCI directed
that a team visit the SSCI to read the documents before the estimate was
published.

The NFIB members debated language concerning the alleged
transfer of POWs to the USSR. The DCI did not like the use of the word
"doubt;” he argued that, because the IC does not know whether these
events occurred, it should not make the judgment that it doubted this had
occurred. It should use language indicating that there are contradictory
reports and that the matter requires further investigation. Both the
NIO/EA and the drafter argued that evidence that transfers did not occur
was persuasive. The principals agreed to change the language to,

" Although we doubt that POWs were transferred to the USSR, we also conclude
that the books remain open on this." The net effect of the debate on these
issues, initiated by the DCI, was to further modify the judgment made in
the NIE on alleged transfers.

ANOTHER ROUND OF REVIEW
The SSCI Documents

In early December 1997, the SSCI had sent a letter to the CIA, OCA,
offering to provide material for the estimate and listing the documents in

its possession. In early January 1998, the NIE drafter noted that, while
most of the material was already in the possession of the IC, he would like
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copies of 17 of the documents; this request was passed to the SSCI. That
was where this issue stood at the time of Senator Smith's call to the
Director, DIA on 9 April and the DCI's directive on 13 April that a team
review the SSCI holdings.

When the CIA, OCA contacted the SSCI majority staff member
holding the documents on 14 April to set up an appointment to review the
documents, the staff member asked that the NIE drafter call him
personally. He subsequently told the drafter that he would give him access
to specific documents but not to the entire collection which, he said, was not
in a single location. He suggested that the drafter review the list again.
After consulting with the DIA representative, the drafter added 18
documents to the original list of 17 he had requested in January 1998. In a
memorandum for the record, he explained in detail why more documents
had not been selected. On 17 April, the drafter and the DIA representative
visited the SSCI to review the additional documents. In reporting back to
the DCI on 23 April, the NIO/EA explained that the team had reviewed the
documents and found that the vast majority of the documents in the SSCI
files had been seen in other IC archives and that the review "did not
uncover any new information bearing on judgments or analysis in the
Estimate" (details of the SSCI document issue are discussed in Part IV,
Critical Assessment Charges: Substance, under "Relevant Documentation”).

Two More Outside Readers

Following the NFIB meeting, at the direction of the DCI, the NIC
provided the draft to two more outside readers, a former Assistant Secretary
of Defense for International Security Policy and a former DCI. Both
commended the draft and said they had no major problems with it; each had
a few suggestions. The former Defense official recommended that the draft
provide more quantitative data to demonstrate the improvement in
Vietnam's performance; that it emphasize the weaknesses of GRU reporting
and sourcing; and that it analyze what it would take to reverse the current
positive trend in Vietnamese behavior. In the end, none of these suggestions
was taken.

The former DCI said his suggestions were "intended to strengthen
our case against the minority of readers who would be reflexively critical.”
He recommended that the estimate acknowledge that Vietnam'’s archival
capabilities were probably not good; that the estimate speculate on the
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origins of the Russian documents and why the Vietnamese prepared them;
and that the drafter remedy the fact that the characterization of the Russian
documents was different in the text and the annex. He said that the above
points, if addressed, "would simply strengthen the text against criticism."
In the end, the draft was revised to incorporate several of his revisions for
clarity.

Neither of these readers made suggestions designed to alter the
substance or judgments of the NIE draft. While the former DCI indicated
that his comments would help deflect criticism, his suggestions were
modest and probably not sufficient to have had an impact on the tone of
the estimate or on reaction to it.

DCI Input

In early April, the NIC sent the DCI talking points on the NIE, laying
out the key judgments: that the Vietnamese are cooperating to help the
United States achieve full accounting of POW/MIAs and that the
735 and 1205 documents are neither accurate nor a good foundation for
judging Vietnamese performance on the POW/MIA issue. The talking
points indicated that the judgments would be politically controversial
because some elements within DPMO believe that Vietnam is withholding -
material and believe the CIA is part of a U.S. Government cover-up on the
POW/MIA issue. Furthermore, the talking points stated, Senator Smith
probably will not like the conclusions because he and members of his staff
have been strongly critical of U.S. Government handling of the issue.

After seeing a copy of the estimate on 17 April, the DCI indicated
that he wanted to delete sentences that included the phrase, "We doubt...."
He instructed the NIE drafter simply to state what we do and do not know.
He also indicated that he wanted to see a revised draft that included the
comments of the second set of readers. In his reaction to this note, the NIE
drafter stated that, while the DCI was not remembering accurately what
had been agreed to at the NFIB about language expressing doubt, it would
be best to reword the language to say that "there is no persuasive evidence
that POWs were transferred to Russia or other countries."

The NIC sent a revised copy of the draft to the DCI on 23 April,

describing the comments made by the additional readers and explaining
why most of their suggestions had not been adopted. In his response on
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26 April, the DCI indicated that he did not necessarily agree that the
suggestions of the outside readers should not be incorporated; he was
particularly interested in the recommendations to add quantitative
information and more speculation regarding the "inaccurate” Russian
documents. Inthe end, however, he was persuaded that it was not
advisable to add either. He did argue strongly and successfully, however,
that the order of paragraphs in the "Key Judgments" be shifted; he wanted
to put the relevant evidence first, rather than leading with the judgment
that Vietnamese cooperation had improved. Neither the Deputy Chairman
of the NIC nor the NIO/EA agreed with this change in the ordering, but
both recommended accommodating the DCI.

In the draft that went back to the DCI on 28 April, the evidence was
put first, followed by the judgment that the Vietnamese were cooperating.
On 29 April, the DCI returned the "Key Judgments" to the NIC with a
handwritten comment saying that the paragraph regarding Vietnamese
cooperation should be removed because it was "too subjective.” The
paragraph read:

Consequently, we judge that Vietnam has become more helpful in
assisting U.S. efforts to achieve the fullest possible accounting of
American personnel missing in action during the Vietnam conflict.

In the end, the DCI was persuaded that, because this paragraph specifically
answered one of the two key questions in the TOR and was a key judgment
of the estimate, it should remain. The effect of the change recommended by
the DCI would have been to further modify the language of the "Key
Judgments."

On 1 May 1998, the DCI approved the NIE. Although the date on
the NIE is April 1998, it was not published and disseminated until early
May. On 21 May, the NIE drafter met with members of the SSCI staff to
brief them on the NIE. The SSCI majority staff member challenged the
analytic techniques used by the drafter; he particularly wanted to know
why the estimate had not analyzed the number of POWs held by the
Vietnamese. The drafter responded that this had not been part of the TOR
and that the IC does not have the resources or capability to conduct that
analysis.
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Criticism of Estimate
Senator Smith Meets With NIO/EA (June 1998)

NIE 98-03 was provided to the SSCI and then to Senator Smith’s
office in mid-May 1998. On 17 June 1998, the Chairman of the NIC and the
NIO/EA were invited to speak about the estimate to members of the U.S.
side of the U.S.-Russia Joint Commission on POW/MIAs; among the
participants was Senator Smith. The Chairman of the NIC outlined the
origins of the estimate, describing the NIE as "unconventional” because it
looked to the past rather than the future and required a review of archival
materials. The NIO/EA then provided a background briefing on the
methodology used by the NIE drafter and the IC coordination process.

Senator Smith directed a series of questions to the NIO/EA,
challenging the judgments of the estimate and indicating that it was not a
credible intelligence product. He provided his own views, including the
question, "so does that not mean that there are still 370 cases of Americans
where we do not have evidence that they died in their incident?" As a
result, he said, you cannot dismiss the 1205 document based on the
numbers as "they are trying to do here in this estimate.” He charged that
the estimate was "totally misleading and frankly it is an effort to discredit -
the 1,205 number.” Senator Smith went on to say that, "This is a terrible job
and not an intelligence estimate at all . . . . It is full of erroneous
information . . .."

Release of Critical Assessment (November 1998)

Senator Smith issued his Critical Assessment in November 1998. He
sent the assessment with an accompanying cover letter to members of the
MIB and the NFIB, with a request that those boards meet to consider and
approve his request that the NIE be retracted. He sent copies to
~ Congressional leaders, with a request that oversight hearings concerning
the NIE be conducted. In addition, he sent copies to officials:

... who may rely on the NIE, such as U.S. policy-makers with
responsibility for U.S. relations with the Government of the Socialist
Republic of Vietnam (SRV) and U.S. military officials with responsibility
for POW/MIA accounting efforts in Southeast Asia with the admonition
that they not rely on the judgments of the estimate for the reasons cited in
the Critical Assessment.
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The Critical Assessment took issue with all the major judgments of the
estimate. It stated that, because the NIE had failed to distinguish between
Vietnam'’s improved assistance with field operations and its stonewalling
in providing full disclosure of documents, the judgment of an overall
"good" SRV performance on the POW/MIA problem is not reliable.
Moreover, it states:

... there are numerous [emphasis in original] instances, also detailed in
this critical assessment, where the analysis in support of the NIE's
judgments of SRV cooperation is factually inaccurate, misleading,
incomplete, shallow, and seriously flawed.

The Critical Assessment states that:

... the NIE’s judgment on the 1205/735 documents cannot be accepted
with confidence because it is replete [emphasis in original] with
inaccurate and misleading statements, and lacks a reasonably thorough
and objective foundation on which to base its judgment. I further
conclude, based on a review of relevant U.S. data, that many of the
statements contained in the 1205/735 documents...are indeed supported
or plausible. . ..

Finally, with respect to the politicizing of intelligence, the Critical
Assessment says that:

Congress and the leaders of the U.S. Intelligence Community (IC) need to
examine what role the White House, its National Security Council, and
certain U.S. policymakers responsible for advancing the Administration’s
normalization agenda with Vietnam may have played in influencing or
otherwise affecting the judgments of the IC as reflected in the NIE.

MIB AND NFIB MEETINGS (JANUARY 1999)

The DCI responded to Senator Smith'’s letter on
17 December 1998, stating that he had directed that the
evaluation of the NIE be put on the NFIB agenda scheduled for
January 1999. The MIB met on 15 January, before the NFIB, and
recommended that:

¢ The IC stand by the NIE and reject the request for
retraction,;
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¢ The DCI reject charges of "politicization;”

¢ The IC avoid point-by-point rebuttals of the Critical
Assessment; and

¢ The IC be prepared for congressional hearings.
All MIB members concurred with the recommendations.1

The NFIB convened on 19 January 1999 to consider Senator
Smith's criticism of the estimate and made several decisions:

¢ The Board would not engage in a point-by-point
rebuttal of the critique;

¢ The DCI would respond to Senator Smith on behalf of the IC,
stating that the NFIB principals stand firmly behind the NIE. He
would acknowledge that there are "unresolved mysteries with
respect to the POW/MIA issue and that the Intelligence
Community will continue to work to resolve them." Finally, in
his letter, the DCI would refute Senator Smith'’s claim that the
NIE reflected "shoddy research"” or a "pre-determined strategy to -
discredit relevant information;” and

¢ The Director, DIA, speaking on behalf of the uniformed
military, would send a separate letter to Senator Smith
in concert with the DCI letter.

10 The MIB consists of DIA; the Military Departments to include the Marine Corps; the Unified
Commands; NSA; NIMA; NRO; Joint Staff; Deputy Assistant Secretary of Defense (Intelligence);
U.S. Forces Korea; Coast Guard; Associate, DCI for Military Support; and Defense Information
Systems Agency.
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In his response to Senator Smith, dated 1 February 1999, the DCI
reported that the NFIB had voted unanimously to let the estimate stand.
He acknowledged critical gaps in intelligence and assured the Senator that
NFIB members would provide any new information collected to those
responsible for dealing with the POW/MIA issue. He stated that NFIB
members had again commended the analyst who drafted the NIE and the
"rigorous interagency process” that made the NIE an IC product, not the
work of a single author. He said that he accepted the word of those who
worked on the draft and coordinated it that "there was at no time any
effort to distort judgments from outside or inside the Community."
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PART IV: CRITICAL ASSESSMENT CHARGES:
SUBSTANCE

We evaluated NIE 98-03 and the Critical Assessment using a
comparative approach (see Annex C for discussion of the methodology
used in this section). The Critical Assessment took issue with 51 NIE
statements (excluding politicization issues). We examined the criticisms
levied against the NIE and grouped them into specific topics for discussion
as follows:

Relevant Documentation;

<

¢ Vietnamese Cooperation;

¢ Mistreatment of POWs;

¢ Recovery and Repatriation of Remains;

¢ The Saga of the Mortician;

¢ Numbers of POW/MIA: the 735 and 1205 Documents;

¢ Assessment of Comments by Russian Sources on the 735 and
1205 Documents;

¢ Separate or Second Prison System; and
¢ Alleged Transfers of POWs from Vietnam to the USSR.

In addition to these topics, we reviewed two issues not specifically
addressed in either the NIE or the Critical Assessment. We evaluated each
of the cases of U.S. personnel listed by Senator Smith in 1992 for whom
verified remains have not been returned by Vietnam. We undertook this
task because, according to Senator Smith'’s legislative assistant, the Senator
had expected the drafter of the NIE to do so and he did not; we agreed
with Senator Smith that such a review is relevant to an analysis of the
POW/MIA issue and that it should be conducted by independent analysts.
In addition, we examined one particular MIA case, that of Captain John T.
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McDonnell, U.S. Army, to demonstrate both the polarized nature of the
MIA issue and the difficulty of making determinations of fate.

RELEVANT DOCUMENTATION

The Critical Assessment questions why any NIE:

... would make judgments in areas if there is no sizable body of
intelligence reporting within the U.S. Intelligence Community . . . .

It goes on to say that:

.. . based on a listing of documents compiled by my [Senator Smith’s]
office, scanning [sic] thirty-plus years, there does, in fact, appear to be
significant intelligence reporting.

The assessment repeatedly criticizes the NIE drafter for failing to use
information made available to the IC and cites several letters that address
"a listing of documents" that contain "significant intelligence reporting.”
We begin our discussion of the use of relevant documentation and the
alleged discrediting of relevant information by the NIE drafter with an
examination of those letters.

On 2 December 1997, Senator Smith, through his legislative assistant,
transferred document holdings to the SSCI as a "complete response to meet
his pledge to make any relevant information available to the drafter of the
NIE, from his holdings and from the Senate Select Committee, POW/MIA."
The next day, the SSCI Chairman and Vice Chairman forwarded a list of
those holdings to the drafter of the NIE. That list consisted of 317 line items
(the term "line items" is more accurate than the term "documents” since one
line item may contain one or more documents) in two parts. The first part
included 134 line items held in binders by the JCSD to assist its work in
support of the VWWG of the U.S.-Russia Joint Commission. Senator Smith
chairs that working group. The second part included 183 line items that
represented the contents of the growing files of Senator Smith as held for
him by the SSCI as of 3 December. That list of 317 line items represents what
the NIE drafter thought was the relevant material held by the SSCIL.
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On 6 February 1998, Senator Smith sent a letter to the Director, DIA,
in which he stated:

I believe there are currently over 350 documents on the POW/MIA
topic . . . . I hope you will not hesitate to ask SSCI to review any of this
material that may not already be readily available to DIA.

Senator Smith is referring to an expanded list that included 80 line items
passed directly to the NIE drafter by the JCSD during the course of several
joint discussions and an additional 84 line items added to the growing
Smith files during the period December 1997-January 1998.

On 9 April 1998, Senator Smith called the Director, DIA, and referred
to "300-350 documents available at the SSCI for people that want to review
them." Senator Smith stated that "no one has ever come to review these
documents. If the IC published the NIE without having reviewed these
documents, I can't believe in it." Senator Smith’s call caused the DCI to
halt the NIE process and direct the NIE drafter and a DIA representative to
visit the SSCI to review documents of concern to Senator Smith.

The body of information Senator Smith referred to in his 9 April call
differs from the body of information officially made available to the drafter
of the NIE. Moreover, the body of information to which Senator Smith
referred contained considerable information already reviewed by the
drafter well before the Senator’s call. By the time of Senator Smith’s call,
the drafter of the NIE had considered, at a minimum, 97 documents on
Senator Smith’s new list: the 80 passed to him by JCSD and 17 that he had
selected from the list passed to him by the SSCI on 3 December 1997.

The Critical Assessment refers to a 15 April 1998 letter from Senator
Smith to the Director, DIA, in which he refers to the documents held by the
SSCI. We have been unable to locate this letter. According to Senator
Smith’s legislative assistant, there was a 15 April 1998 memorandum from
him (the legislative assistant) to the Director, DIA, which a SSCI staff
member was to deliver the next day. The legislative assistant gave us a
copy of that memorandum. The SSCI staff member told us that he took the
memorandum to DIA on or about 16 April 1998. Neither the Director,
DIA’s executive correspondence office nor his POW/MIA policy office has
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a record of any correspondence from Senator Smith or his staff dated
15 April 1998.

The SSCI staff member did hand the updated document list, without
a cover memorandum, to the drafter of the NIE and the DIA representative
on 16 April 1998, during their document review visit to the SSCL
According to the NIE drafter, "on arrival, the staff assistant handed us a
new list of documents in SSCI’s possession that he said we should look at.”
We did not find a copy of the 15 April 1998 cover memorandum in the NIE
draf