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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JAMES MADISON PROYJ ECT *
1250 Connectioyt Avenus, NW *
Suite 204 *
Wiashington, D.C. 20036 * APPROVED FOR RELEASED
; DATE: 18-Aug-2010
Plamrifr *
v, B
CENTRAL INTELLIGENCE AGENCY o+
Washinpton, D.C. 26303, *
and *
. Civil Action Nao, G8-0708 (JR)
DEPARTMENT OF JUSTICE #
950 Pennsylvania Avenue, NW *
Washington, D.C, 20530, *
and *
FEDERAL BUREAU OF *
INVESTIGATION *
938 Pennsylvania Avenye, NW *
Washington, D.C, 20535 *
Befendants, *
# * ¥ & # # # % # H ® #

EIRST AMENDED C OMPLAINT

This is an action uader the Freedom of Informarion Act ("FOIA™, SUS.C § 552, et
&L, s amended, for the disclosure of agency records improperly withheld from plaintiff
James Madison Projeet by defendants Central Intelligence Agency, Department of
Justice, and Fedora] Bureay of Investigation,

JURISDICTION

I This Court has both snbjccﬁ malier jurisdiction over this acting and personal

Jurisdiction over the defendants pursnant to 5 US.C ¢33 2By and 28 US.C.

§ 1331
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VENUE

2. Venue is appropriate under 3 U S0, § 332(a)(4)(R) and 28 SO § 1391,
PARTIES

3. Plaintiff James Madison Project (“IMP7Yis a non-profit organization under the
laws of the District of Columbiz and has the ability to disseminate information on a wide
scale, Stories coneernin g our activities have received prominent mention in many
publications including, but not limited to, the Washingion Posr, Washingron Times, St.
Petersburg Tribune, Son Diego Union Tribune, Luropean Stars & Sy ipes, Christion
Science Monitor, 7.8 News and Wor d Report, Mother Jones and Salon Magazine.

4. Defendams Cenral intelligence Agency (“CIA™). Department of ] ustice (“DOJ),
and Federal Bureay of Investigation ("FBI") are agencies within the meaning of 3 U.S.C

552 {e), and are in possession and/or control of the records requested by IMP which are

S

the subject of this action.

BACKGROUND

5. John L. Helge gerson ("Mr. Helgerson™) hag served as the Inspector Gene raj of the
CILA since April 26, 2002 Since his appointment, Mr, Helgerson has led numerous
internal investigations intg conroversial programs that began in the aftermath and as »
result of the September 11 . 2001, terrorist attacks, including such high-profile ¢ Programs
as the CIA’s detention and mterrogation of terrorisy suspects. Mr. Helgerson also
conducted an mvestigation into the CIA actions prior to the September 11, 2001,
terrorist attacks, resulting in g report which recommended “accoumabzim boards” 1o
consuder disciplinary action against a handful of senjor olficials,

6. Upon information and be lief, the prolonged angd aggressive nature of these
investigations has caused bitter resentment on the partof certain CIA operatives and
officials towards the Offica of the Inspector General (“OIG™) in general and Mr,

Helgerson in particular,
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7. On Getnber 12,2007, the CIA confirmed that Direcrar General Michael V)
Hayden (“Director Hayden™ had authorized an mternal mvestigation into the operations
of the ClA s (16, specifically focusing on the conduct of My, Helgerson, which began in
April 2007, The basis of the review was 1 address complaints that the OIQ's
Investigations have not consisted of a fair and impartial review but rather as a Yerusade”
against CIA officials involved in controversial programs. C1A spokesman Paul
Gimigliano refused o characterize the internal review—which was overseen by Robert
L. Deitz, Senior Counselor to Direcror Hayden, and Michael I Morvell, Associare Deputy
Directore—as an “investigation” and insisted that Director Hayden's only objective was to
assist the OIG in doing “its vital work even better.”

8. On January 31, 2008, Director Hayden announced the completion of the
mvestigation, inciuding details of changes that would be made to the OIG as a result of
the investigation, nclading measures tequiting the G to: a) keep CIA emplovees and
sranagers informed about both the process and results of investigations: b} appoint an
ombudsman: and ©) appoint a “quality control officer” who would make sure
LG reports “include all exculpatory and relevant mitigating information.”

Y. Upon information and beltiel, the CIAs yiated basis for and characterization of
the internal mvestigation is both misleading and inaceurate, Upon further information and
belief, the cumimencement of such an investigation posed a conflict of interest and
threatens to undermine the independence of the OIG,

0. Frederick P. Hitz, who served as the CIA s tnspector General from 1990 1o 1998
and currently teaches a¢ the Um‘vcrsé%y of Virginia, stated on October 12, 2007, that any
Ivestigation by Director Hayden into the OIG's waork would “not be nroper,”

L Pursuant o the Inspector General Act of | 978, only the President of the Unjred
States may remove the tnspector General of a Cabinet-leve] or major agency. In the event
of such action, bath houses of ougress must be notified of the ratiopale Jjustifying the

removal,

(S}
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12. Upon information and belief, Director Hayden lacks the authority o injtate an
internal investigation designed 1o address complaint(sy against both the OIC as 2 whole
and Mr, Helgerson in particular.

13, _Pursﬁam 0 Exceutive Order 12993, allegations of misconduct by an Inspestor
General and/or senior siaff members of most federal agencles” OIGs are referred (o the
ntegrity Commiiee of the President’s Covneil an Integrity and Efficiency ( “PCIE™).
Pursuani to Section 2(¢) of Execurive Order 12993, the Integrity Committee shall
determine if there s » substantia! likelihood that the 4 Hegation “discloses a violation of
zny law, rule or regulation, or gross mismanagement, gross waste of funds or abuse of
authority.” To the extent thar an mvestigation is necessary, the Public Integrity Section of
the Department of Justice or the Federal Bureay of Investigation will conduct the
investigation on behalf of the Integrity Commitiee.

4. Pursuant to Executive Order 12993, records of the Integrity Committee of the
PCIE are maintzined by the FBI.

5. Upon tnformation and belief, 1o date, Dircetor Havden has not referred any
complaini(s) against Mr. Helgerson and/or his staif 1o the Integrity Committee of the
PCIE.

COUNT ONE

16, IMP repeats and realleges the allegations contained in paragraphs 5 through 13
above, inclusive,

17, By letter dated Oclober 18, 2007, IMP submitied to the CIA 3 FOIA request
which sought copies of all internal Cra documents pertaining to discussions concerning
the decision 1o initiate ap § nernai review of the operations of Mr. Helgerson, and of the
OIG a8 a whoele, Copies of news articles from the Loy Angeles Times, New Yors: Times,
and US4 Today thar detailed the CI1A s confirmation that an internal review had been
authorized were ineluded. The fequest sought a waiver of al) fees, noting that JMP is a

non-profit organization with the ability to disserminare information on a wide seale, the

4
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information would contribuce to the public’s understanding of government operations ar
activities and is in the public interest, and that IMp had been granted a fee waiver an all
PrioT requests.

I8, By letter dated November 3, 2007, the ClA acknowledged receipt of JMP's
requestand assigned it Request No, F-2008-00103. The ClA also o granted IMP’s request
for a waiver of fecs.

1. By letter dated July 11, 2008, the CIA, pursuant to Judicial order, informed Jnvp
that no records were found responsive 1o this request, The letter noted that, sinee the
request is the subject of pending Hrigation, no admi inistrative appeals would be permitted.

2L IMP has a jegal right under the FOIA to obtain the wnformation it secks, and ther
is no legal basis for the denfal by the CIA of said right,
COUNT TWO

21 IMP repeats and reatleges the 4 legations contained in 1 paragraphs 3 through |3
above, inciusive.

22, By letter dared August 11, 2008, IMP submitred o the CTA a FOIA request which
sought copies of all interna) CIA documents pertaming to: a) discussions concerning the
decision to initiare an internal review of the operations of Mr, Helgerson, and of the OIG
as & whole, dated afier November 3, 2007; b) the activities of the internal review ifself:
¢} proposals for and the implementation of changes in the operations and procedures of
the OIG; and 4} any semianneal 1G eports to the Divector that reference any of the
above. Copies of news articles from the New York T4 mnes and Washingion Post that
detaifed the CIA’s con firmation that an intemal review had been authorized were
included. The fequest sought a waiver of all fees, noting that IMP s 2 nomprofic
organization with the ability w disseminate information on a wide scale, . the information
would contribute to the public’s understanding of goveinment operations or activities and
is in the public interest, and that IMP had been granted a fee waiver on WOSt prior

requests,

(W43
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23, By leter dated August 28, 2008 the

1e CEA acknowle edged receipt of IMP’s request
and assigned it Request No. F-2008-01698. The CIA al

50 granted JMP's
watver of fees,

s request for a

24, By letter dared August 27, 2008, IMP

amended its request 1o expanas the time
frame 1o fnclude the pertod Tanuvary 1, 2006 - November 2, 2007,

23. By letter dated September 1§, 2008, the CIA acknowledged receipt of IMPTs
amendment and stated thas is search for records wii] }

be from January 1, 2006 — August

28, 2008,
26, As twenty working da
CILA, IMP has constructively exhausted all required administrative remedies,
right under the FOIA 10 oh

ys have clapsed without 4 substantive determination by the

27 IMP has a legal

tain the information it seeks, and there
i$ no legal basis for the dental by the CIA of sai¢ right,

g UNT THREE

28 IMP repeats and rea leges the allegations contained in paragr aphs

3 through 13
above, inclysive,

29. By letrer dated M lay 26, 2008, ivMp P sabmitted o the DOJ Criminal Division
ught copies of ail DOJ documents pert
reterred 1o the Criminal Division’s Publie |

a
FOLA request which sa

aining 1o 4} investigations

ntegrity Section by the Integrity Committee of
the PCIE into the operations of the CIA IG, John Helgerson, and of the 1G7s O#fice asa

whole; and by discussions, records, correspondence, memorandsa, or opinions of the
Public Integrity Section regarding CIA Director Hayden’s decision o initiate an mternal

ivestigation of the [Gs Office. Copies of news articles from the New York

Ymrcs and
Los Angeles Times that detafied

the CLA’s confirmation that an internal review had heep
authorized were included, The fequest sought a waiver of all fees, noting that JMP i a
BOn-profit sreanization with the ability to disseminate imformaiion on a wide scale, the
information wouki contribuie (o the pL%b}.jc‘s'uau‘iersimding of government operations or
6
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activities and is in the public interest, and that IvMp had been granted a fee waiver on
WASL prior requests,

30. By letter dated June 5, 2 2008, the DOJ acknowle dged receipt of IMP’s reguest and
assigned it Request No, CRM-200800363,

31, By telephone on July 21, 2008, IMP*s Director of FOIA Operations. Kel
MeClanahan, contacred the DOI Criminal Division’s POIA Requester Service Center for
& status update on the request, The DOJ stated that the request was still being processed
end Indicated that it could nor provide a concrete date upon which the process would he
completed because no Fesponse had yet been received from the Public Integrity Section.

32, By telephone on August 13, 2008, M. MeClanshan contacted the DOJ Criminal
Division's FOIA Requester Service Center again for a status update on the request. The
DOJ stated that the Tequest was sull being processed and indicated that it sill could not
provide a concrete date Upon which the process would be completed, but that an overdue
notioe was being sent 10 the Public Integrity Section,

33. By telephone on August 20, 2008, Mr. MeClas wahan contacted the DOJ Criminal
Drvision’s FOTA Requester Service Center again for 2 status update on the request. The
DO swted thar the request was still being processed and indicated that it still could nor
provide a conerete date upon which the process would he completed, but that the Public
Integrity Section had yntil Se pember 3, 2008, to ros pond.

34. By telephone on August 21, 2008, » fepresentative of the DOJ Criminal
Division’s FOIA Requester Service Center contacted Mr. McClanahun, The
epresentative stated that the FOLA Requester Service Center ig not required to answer
questions about the status of fequests, that these updates were merely a courtesy, and thag

the Public 1 Integrity Section “wijl o getto dtwhen it gets 1o it

35 As twenty working days have elapsed without a substantive determination by the

DOI, IMP has constructively exhausied all required adminiswative remedies,
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36, IMP has a legal right under the £ CIA 1o abtain the mtormation it g zeks, and there
15 10 fegal basis for the denial by the DOJ of said right,

37 IMP repeats and regljs cges the allegations contained m paragraphs 5 thr ough 13
above, inclusive,

38, By letter dated May 26, 2008, IMP submi tted o the FBI a FOIA request which
sought copies of all PCIE documents pertaining to a) invess gatons suthorized by the
Integrity Committee of the PCIE into the operations of the CIA TG, John Helgerson, and
of'the IG's Office as a w hole: and by discussions, records, correspendence, meﬁmr&;ldi
ar opinions of the Integrity Commitioe regarding C1A Director Hayden’s decision 1o
initiate an internal invesy gation of the 1G’s Office, Copies of news articles from the Mews
York Times and Loy Angeles Times thar detailed the CIA’s confirmation that an nternal
review had been authorized w ere included. The request sought a waiver of all fees, noting
that IMP is a non-profit organization with the ability 1o disseminate information on 4
wide scale, the informarion would contribure to the public’s understanding of government
operations or activities and is in the public interest, and that IMP had been granied a fee
WAIVET 08 most prior requests.

39, By letter dated Jui Hy 1, 2008, the FBI acknow] ledged receint of JMPg request and
assigned it Request No. 1] 16243-000. In this letter, the FB! informed JIMP that no
records were found responsive to this request,

0. By letter dated September 11 ; 2008, IMP submitted an appeal of the FBIs
determination to the PO Office of Information and Privacy. In this letter, IMP st pulated
that there were no formal investigations launel hed by the PCIE 1 itegrity Commitiee of
Mr. Helgerson or his office and accordingly linsited the cope of the appeal o the
request’s second line item,

41. By letter dated September 19, 2008, the DO acknowled ged receipt of IMPs

appeal and assigned i1 Appeal No, 08-2741
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42, As twenry working days have clapsed without a substantive determination by the
DOT Office of Information and Privacy, JMP has constructively exhansted all required
administrative remedies,

43 IMP has g legal right under the FOIA 1o obtain the information n seeks, and there
is 1o legal basis for the denial by the FBI of said right.

WHEREFORE, plaintiff James Madison Project prays that this Court:

(1Y Order the defendants o disclose the requested records in thejr entireties and make
copies promptly available to it

(2) Award reasonable costs and attorney’s fees as provided in 5 U.8.0 § 552
{a}(_é}{E} andlor 28 U.S.¢. § 2412 (dy;

(3} Expedite this action M eVETY Way pursuant to 2BUSC 51657 ¢ al; and

(4} Grant such other relief as the Court may deem just and proper.

Date: November 14, 2008

Respectfully submitied .

¢

Bradley P. Moss, Esq.
BC Bar 4675905

Mark S. Zaid, Esq,

DC Bar #440532

Mark S, Zaid, p.C.

1250 Connecticut Avenue, N
Suite 200

Washinglon, D.C. 20034
(2023 434-2809

(202) 330-3610 fax

Attorneys for Plaintiff

g
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Kelly B. McClanahan, Esg.
NY'S Bar #456374¢

Mark S, Zaid, p.C

12560 Connectient Avenue, NW
Suite 200

Washington, D.C. 20036

Of Counsel

Filed 11/13/2008
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