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• 4. Some of the proceedings reflected in the attachment

have been held in camera, and some have been public. There has
been nó "SecretrThTiTiFE, however, and there has been no security
restriction associated with any aspects of the hearings and the
records of-the hearings. 'Nonetheless, there appears to have
been virtuillfnn comment in the press on the latest developments.
Reporters are known to have been present at at least one of the
hearings; perhaps these events have not been sensational enough
to gain space in the papers.

S. We suggestyou make available to c:	 :D a copy of
the attached judgment, passing on any of the foregoing comments
that you feel might be helpful. We will try to keep you advised
of further developments, as we learn of them.
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MARYLAND.'

EERIK HEINE

V.	 CIVIL NO. 15952

•JURI PAUS

Filed,	
/

Ernest C. Raskauskas and Robert J. Stanford, of Washington, D.C.,
for plaintiff.

i

I.i  
or defendant.

',..-"...
--i •	 .•

Lawrence - R. Houston, General Counsel, Central Intelligence Agency, 	 611 Eft,.
and Kevin T. Maroney, Attorney, Department of Justice, of Washington, r401114P
D.C., and Stephen H. Sachs, United . States Attorney, and Barnet D. ...
Skolnik, Assistant United States Attorney, of Baltimore, Maryland,
for the United States.	 .

,	 Thomsen, Chief Judge
-

In this action for 'slander; defendant asserted the de-

fense of absolute privilege on the ground that when he made-der^

.	 tai defamatory statements he was acting within the scope and .,

course OE his employment by the Central Intelligence ' Agency on
• .

. behalf of the United States, and had bean instructed by the CIA •

•

•
to warn . members'of'Estonian emigre' gtOups'that . plaintiff Was -a ,

dispatched Soviet 'intelligence operative, a KGB agent..	 .	 .:-.0.

...413
-.	 ..	 ,.

After various proceedings, detailed in . the previOlis opinion • I . :....?.
. .	

..	 ••

of this Court, 261 F. Supp.- 570 (1966), and for the.reaSons set ..	 •	 _	 I	 •	 •	 ''.:..	 •.	 ,	 , 	 .	 r	 .

out therein, this Court granted- defendant's'motion for summary	 ..	 I

judgment.

On appeal, the Fourth Circuit vacated the judgment and

1
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remanded:the.case:forthe narrow-purpose set out in its opinion, •

199. F.:2d.785: (1968):.

ATterflummarizing:the proceedings , in this Court & the

FOurth CircUit • said:: "It jthe 'District Court] was of , the opinion

that.tha'absolUte.governmental:privilege was available 'Le a gov-.,
•• •

ernment emplbyee.such'ss:Rausi whO.:faithfully. executed his instruc-
• •

tiOns,.as:to:one.of:higher authority exercising discretionary

-fUnctions- within ' the:outer perimeter of. his authority. , We agree,

'providedthe.instructions'were issued by one having authority to..
eztai

• i*sue- them.	 399.F:2d 'at•788:.
g a g

ifThm•A	 The:rourthitircuit...quoted : the'. diScUssion of ,tne govern-.

OZM:	 mentTh priVilege.cif:silence with.respectto."state secrets",, con-

mmuma	
'tained iliAlhited . States V; • :Revnolds.,- 345.U.S.: 1, 7-8 (1953),• and

IFC
"Wacaffirm.the:right:of:the.CIA::inthis. case to invoke the.

• FEC age:L/1st .61 1'sel6sure of.StateSecrets and

1	
itSaalbwance; to:the±extent .dt-was andwed,:by the District Court,"

aDDE El:2W at.: 788 .
•

TheAPOurtheircUit%contingea:: "On: the question of execu.*

.•tthreapriVilege.iny.deldmatian:suitS:,: e . alsb agree generally with

the:DiStriet:COurt;..itsanalysis_of :Barry.. Matteo [360 U.S. 546]

arscritslreasoningi,thOugh:we-xome to.....the.conclusion that one more

citaillshould.Thave:been.suPplidd	 entry-of summary judgment."

ATter:a.:fUll:discussion.of:the reasons which led to its

oonclbsión.:,,the:FOurth?Circuit.T.said::

"Wd:conclUde:that-the abSolute privilege is
available te:Reus:ifThis_instructions were issued
with the approval of the Director or of a subordi-
nate,authorized by the Director, in the subordi-
nate!s . discretion, to 'issue such . instructions, or
if" the giving of the instructions was subscauently
ratified Lnd'approved.bv such an official.

• "Theug'o • the Director's affidavits state that
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Raus acted 'under instructions of the' CIA, which
certainly strongly implies that the instructions'
were •given by; or. with the. approval of, a réspon-
s-ible, authorized official of the Agency and
though.the'Director's,appearance in the case
carries with ita.strong . irriplication of his : Ter-
sonal: ratificatiOn and:approVal, it is said that
on.the.present:record•there.is:stili:a permissible
inference thatthe instructions were given by an

•umauthorize'd - underling:and that his action has
never . had'the'approvallof a'responsible official
cf7the Agency. having , authority to :issue or approve.
such'. .hstructions.. The.inference seems unlikely
but. we cannot say . it:iezfereclesed by the present
recorch..

• "Since •summary . judgment was issued, we will
vacate: the judgment . .sothet; if:the plaintiff repre-.„
sents2. tothe.District .:Court•serious reliance upon
theinference,.fUrther.inquiry:may .be had and addi-
t±enalLfindings:made.. The:inguiry . should be directed
ta•theideritity:Of.the:officialWithin.the Agency
who. authorizeth.otapproved:the:instructions to kaus.
DiecTosure:of:theidentity . of:theyindiVidual who'
dealt:witflaus:iflot .:requiredfthe.answer to be
soughtti.Swhetheflor-notttheDirector or a Deputy .
DirectOr:ofla:subordinatecoffiCial; having authority
tmdixso;:authOri±ed;.approved:or:ratified the in-
structions::. Ifisuch_disclosures:are.reasonably'
thought:bythe:DIStrictJUdgeto :violate the claimed
priVilegefor:state::secrets;.they . maY .be made'in
rra-mera„to:that .:extent. Disclosures in camera are
InconsiStenUwith:the : normal:rights:of a plaintiff
or inquiry'and cross-examination,. of 'Course, but .
if7thetwo':interests-cannot.be:reconciled, the in
f•Prestof.7.the:individlialllitigant.-must give way to
thegovernment .!s:priVilegeagainsttliSclosure of
it's secrets. °E.:state:.

"ninallY),we:mayyobServethat'while we generally
approveLentryjof:summary:jUdgment:for the defendant,
sUbject:only_to_the:liMited ;additional inquiry we
ff.ii-ect;ithe:plaiatiff:would:fare .mo better if the

	

'defendant:s,privilege:were held :to. 	 not absolute,
butonly. .qualified:• Heine:cannot:controvert the
afaith-off.Rausi supportefly:the CIA; that he acted
under: instructions of:thatAgency, . Heine claims no
pubricatiOn-exceeding:the instructions. He has no
basIs..fer . a: showing:of r.malide. . If :summary judgment
IS-appropriate after the . additional, limited inquiry
we direct, it Will avoid the necessity of a trial
and:' possible comoromise of:state:secrets which the

	

governmentiS. entitled:to:dreserve	 399 F.2d at 791.
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_	 .

;

• rvsiuwAL19 , tine remana or tne case to Lourt,

• plaintiff, stated brmally . that he' "seriously r, es upon the.

iriference.thatthe.actions and :stateMents of Jun i Raus, the 'de-
.

fendent, against the plaintiff,: were, not with the approval of a

• responsible:official:of the. Agency having authority to issue or

approve:suChinstructions". . He:requested the Court to "permit

plaintifUtomake:fUrther'inquiry .into said inference, and that

additienal:findingS'be.made. .

ThezCourt'then'held .a:prcliminary conference,, at

which. (1) plaintiff:requested that 'he be permitted to take the

deposition_of±Richard . 'Hélthe,. the.Director of the Central

gence:Agency;,innorder:to ...establish the factual basis for the

t.MITeit k ihfbrence;.and“2) defendant filed an affidavit of the Director,:

.datedf.February110;,1969, : together_with a motion for summary judg-

ment Ther..C6urt:reviewedfthetHeIMs affidavit and suggested that 	 •

az7,	 ihmight:be.-amplifiedfin.orderta-elarify certain statements
thereiin. Thecddfendant-and the_government agreed to obtain

another..affidevit .:from.the_Director. to clarify the questions

124;i:tV!	
raiSedf.by:theCOurt::. At-the:same hearing the Court directed

plaihtifffto:subMit-.written . questions, so that more careful conm

(fAS;; sideratión.could:bé,giVan:to :than both by the Director and by theT

0::tEr:tA Oburt.

plaintiff submitted thirty-five ques-

tiens:i-onHwhiehl-.hacwished:totake:the deposition of the Director.

:Shortly:thereafter:defendantfiTed. 'objections to the proposed quee-

tiensand:aniadditienal:affida'vit. of the Director, dated April 3,

1969,supplementing t his;affida yit of February 10, 1969. The United •

States.filed'a?statement on behalf . of the Director and the Central

Ihtelligence.Aency, adVising:the Court that it wou].d await the

U.	 ruling of-the Court as 'to whether an y of the proposed questions
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would be allowed before determining whether or not it would

bb:necessary for the Director to make an official claim of

priVilege :on the ground of :secrecy with respect to 74ny of the

infOrmatien sought to be elicited.
...	 .

011...JUne'.6,. :1969; a :formal hearing was held on defen 7	.

dant-tai.objections :CO the..questions. After argument, and subject

!	 tecar.ftirther.r.eport from the. Uhited . States as to whether the

Director:would :file 'a :claim-of privilege against disclosure of , .. 	 .

,	 state:, secrets with .respect 	 of the proposed questions, and

1	 vio.,
. a.=	

reserving ::ruting.;on any . such: - claim of privilege, • the Court, ruled:
! 11	 •	

. i	
.

•.	 (I ). that :certain: quest ions.: wer& within the scope of inquiry dir'.
; 41!,43)	 2 .	 .•

I	 rected:by:the:Cciurt-..of Appeals . ; (2) that two questions would
1 ElmliA	 .	 i .	 .1

.:3	
.	 ..	 .i Malt75.*!	 berreexamined:'irinthe..light.-of: any response which the .Director 	 i

I 1 trs),

! ntkrryv:o	 mightrzmake ciri;re •spense toi r/uestion : No . 4;.. and (3) that defendant's 	 f
, le.f,..1,,,29

3::. wzmi..1	 i!• tatt..rtniwA objections Ft 0 -:olabt :question-s-.: should be sustained. .
•- 'a?Zit	 i
IC'2ara;.-0,.	 075-r.JUIY.16,.: ,1969 .,7 the Court received a letter from Z. '	

■

' Fililii?Irtif

	

:,	 1
I ir.E744t7

I .	 Walten-Yeagley,• ,ESq.-,,. ASsistant Attorney General of the united

	

:	 1

14gAnD ... 
States; ,adVising:Ithe ..-:Cdurt •• that the United States oppothed the

1
I	 -A	 \ seggestien:-.that -a z-depositio;nyupon oral examination be . taken of	 .!I...raallris.., 1

i

. theaDirecter;:,and :that -isubject: to the claim of privilege the Di- 	 !
i

-!

rectenwo-uld:respond.:in.:writing to the questions which the Court
.	 ..	 ..

.	 .	 ii

	

had:ruled:to:be •:re•levant,-. material and proper under the circumstances 	 I
...	 I

i
!

(3); , (4), . (5), ,(9):„(12), (15), (16), (17), (18), (19),
(20);, (21); , (22) and '(29. .

27 •  Nt5-:. (I:3) and . (14)..: .

,r/	 Nes: . (1), . (2),	 (6).,	 (7), -(8),	 (10), (11), (23), (24), (25),
(26), (27), (28), (30), (31):, (32), (33), (34) and (35).



Oh_September:29, 1969 the Director responded . in writing and

under.oath.to:all.of.the.questions allowed.by the Court. The .

Ditector.made.partial:answers to. questions:(3), (5) and (12),

andfwith:.respectto . eachlof. them stated that as Director of •

CentrallIntelligence, :he. :determined that "it would be contrary

tv:the:interests of the security of the foreign intelligence

activities of:the United States to give further information"

On:the,matterscovered bY . the.questions, and formally asserted

tlie:priVilegethstatus . of:Such'information. See footnote 4 for

thosequestiens:and:answere. .AII Other questions were answered:

withbutany:claim'of:priVile

ST MLA LE COPY
YOIntate-categorically and conclusively that

thlecounterintelligence:offieer 'referred to in paragraph 4 of
yourrfiffh:.Affidevit%had:a:certain assigned fUncCion and was act-:.

with:his. prescribed duties. What was the "assigned.
fUnction!! and:what-mere .the'."prescribed duties" of the said counter-
intelligenceofficer:withireference. to the statements made by Juni .
RauszagainstlEerik'1eine2:	 . ,

"Answer:: AS-stated:in:my:Affidavit of February 10, 1969, the
counterintellig'enceoffiCer!sfunction'and duties, with reference
tOp the:statementsmadeby:Juri:.Raus concerning Eerik Heine, were
tbesafeguard:the:Agency'S H intellagence sources developed within
EbtOnian-.emigre:groupe:'.

"ASDirector:of:Cdntral:Intelligence, I determine that it would •
bbecontrarysto:the:interests_ofthe security of the foreign intelli-.
genceactivities)of[the.:United States to give further information
azEtp:the.assigned:counterinteliigence functions or the prescribed
dUties2oUthecounterinte1iigence officer referred to in paragraph
44offmy:Affideviftof:February . 10, 1969, and, accordingly, pursuant
tixtheautherity . veSted[in me as Director of Central Intelligence,
IIfermallY t tssertithe.Trivileged status of such information and
rcspectfUlly:declinecta:give lu±ther information in answer to
questienh3:"

"QUestien-5:. Ift:Teragraph'5 Of your fifth Affidavit, you allege.
that the entire matterwas revieWed - bv you in December of 1964,
and . thenHas-De puty . Ditector with - responsibility for all Agency -
counterintelligence 'operations, you ratified and approved. the action
taken by. the'counterintellicence officer who instructed Jun i Raus
to: warn members of the Etonian emigre groups that Berl): Heine was •



Ont.Oetc r 17, 1969, another formal I. :ring was held,

at%whiell.plaintiff .pressed his ' request-to take the oral deposi-

• tion.of:the.Director, and. defendant argued that the answers

tbtthe.written_interrogatories gave all the information which

cou1dfbeobtained:by . an oral 'deposition, because the three •

claims:of:priVilege would have to be sustained on oral depositions.1

The:COurt repeatedly asked counsel for plaintiff what

information they wished to obtain in addition to that included

iirthe.Director!.s,affidavits.,. particularly the. affidavits of

(OontinuedY
.	 .

aaSbviet':Ifitelligence.Operative, ' a KGB agent. What prior autho- . 	 .	 •
.rliatien];.instruction.and 'legal 'statutory authority did the

iwk:mantiOned:eounterintelligence.officer have for taking his . stated . • 401imin.:

actierr.prior:tozycur:subsequent ratification? .	 •
"Answer:. In7.paragrap)j:4 . of my Affidavit of February 16, 1969:

IIstatedfthaftthacounterintelligence officer responsible for 	 Clm4:0
safeguardingsources:of . intelligence developed within Estonian

	

.	 •
.emigre:groupsf.actirigin_accordance with his prescribed' duties, • Asaiar
ihstructed : JUri:Kaus?to warn-members of Estonian emigre . groups • . al:mall I
that:Eerik'lleine:wara:Seviet intelligence operative, a KGB agent. grta ,

"ASE-Director.:of:CentraIlIntelligence, I determine that it - 	
Wa;le •wouldfbecontrary . tothe interests of the security of the foreign .. 	 '1

intelligence 2 activitles y of:Ihd. United States to give further. in-
förmatiOn: ..concerning:theTrior. :authorization or instruction to • 	

a5r •

	

-	 .the:counterintelligence2off2cer.referred to in paragraph 5 of my.• iffaa" :ATfidevit:offFebruary110.:. 19.69, : other than that provided in my
answer:tocquestion 3;..gand,:: accordingly, pursuant to the authority
vestedin*:.me:as : Director:of:CentralIntelligence, I formally •
assert:the:priVileged :statusHof. Such information and respectfully fag .r-,..,
d'ecliae:te:giVe:fdrther.info-rmation in answer to question 5."

.	 • .	 ..	 .	 14:441.
	"QUestiOn:a2:. What was the grade and salary of the counter- WS1.:. :V.1	 ,

ifitelligence:officenefeired ±ci in paragraph 4 of your fifth 	 .
.	 .ATfidavit-latithäHtimehè-instructecLJuri Raus to warn members 	 .	 •

of:thecEStonian.emigre-.groups that Eerik Heine was a Soviet in-
telligence:operative . , ,a:KGBagent?

"Answer.. AS-stated ii-i-my answer to _question 9, the counter-
intelligence officer in question was*at•all times complained
Of .:;:a.:2Ul1 L-tiMe . staff:emp1eyee of the Agency. He was paid annual .
compensation at.a:rate in accordance with the Classification
A-ct..AmendMents of962. 	 .

"A Director of Central Intelligence, I determine that it woulc: ,
be contrar y to the ihterests of the security of the fore5cin intelli-
gence activities of the United States to give any information



theentry:of:a:.summarY.jgdgMent. See 399 F.2d at 791, quoted

above:—

ES
•	 whether:thelacts stated in the affidavits and answers to interroga-'

torkz . meetthe.requirements. specified by the Fourth Circuit for
,

February, 10, 1969Hand April , .2, 1969, and in his answers to those

interrogatories -which the Court required him to ansWer. Aside

from the:matters:on which . the Director claimed privilege, counsel

for:p1aintiffs. did not suggest any other questions, but elected

to:stand:on_the-recorch . :Th-isCourt, therefore, must determine .

(1) . whether:the H claims ofHPrivilegd asserted b&' the

witiLrespect :to . three questions were properly asserted, and (2)

The:Director!S.affidavit. of February 10,. 1969, read

.itinpertinentpartas7follOW.s . :(the matter in 'italics in paragraph

44waszadded--by:theaffi'daVitYof:April 2, 1969):

On:thOse-occasions specified in pare-
graphS.:-5/:	 and. .7 of: the complaint, filed in this
actien,,,as:alDeputy :Director of the Agency, I •
wascharged ipythe.Director of Central Intelli-
gencei.,with . the.specific responsibility, among
-othersi,fdr.the,:conduet of the Agency's counter-
Mittlligence:operations, the purpose of Which
i65:to:protectantel1agence activities, sources'.
ancYmethOdsHageinst:the.operations of foreign .
intelligence -scrvices.r.

i>tidt-to:Nbyember 9, 1963, this Agency
through:confi'dehtial Intelligence sources avail-
able:to:it.-xeceived . 'certain information concerning' •
Werik ,fitinevhich:was analyzed and evaluated by 	 •
counterinteliigenceHoffieers responsible to me,'

4/ (Continued).

regarding the grade and salary of the counterintelligence officer
in question; and;',according1V, pursuant to the authority vested
in. me:as-Director :of :Central 'Intelligence, I formally assnrt the
privileged . status of such information and res pectfully decline to
give . ftirther infOrmation in answer to question 12."

1.



imvs-widg
miEmgacc

PI.EET2

CIO
ESA

who reached the conclusion that Ecrik Heine was
a:dispatched Soviet intelligence , operative, a
KGB.agent . In the performance of his 'assigned .
counterintelligence function, the counterintelli-
gence officer responsible for safeguarding sources
ofintelligende developed within Estonian emigre
groups, acting in accordence.with his prescribed
dUties,.instructed Juni Raul to warn members of
theaEstonian emigre groups that Eerik Heine was
atSeviet7intelligence operative, a KGB agent.
The-counterintelligence officer -referred in the 
second sentence of the said paragraph 4 :Was one 
of:the counterintelligence officers referred to 
ihnthe first sentence of that paragraph.

"5:. After 'initiation of the present suit,
the:entire matter was reviewed by me personally
as5a:Deputy , Director of the Agency. In December

acting. in my capacity as the said Deputy ••
Director with 'responsibility-for all Agency counter-
intelligence operations, I ratified and approved
the:action taken by the counterintelligence officer
whe:instructed .Juri . Raus to warn members of the
EStonian,emigre groups that. Eerik Heine was a .
Sevietintelligence operative, a KGB agent. In so
ratifying and approving; I acted pursuant to the
authority vested. an me by the then Director of
Central :Ihteliigende. In my present capacity as
Director of Central Intelligence, I now affirm . .
that-appropriate authority was vested in the said
Deppty_Director by . _the then Director of Central
.Iftelligence to: authorize, approve, or ratify the
instructiensiven to.Juri Rata:. The several affi-
davits	 :have provided the Court in this
matteri,in . my . capacity as the Deputy Director of
Cdntralinteliigence, were intended as ratification
andfapprovaI:of. :said instructions.

ASideirbm'identifying my participation
inrthecAgencrldeeisions concerning perik Heine,

.asEsetterth:hereini I have determined, pursuant
-toullyIstatutory :responsibilities as Director of
Central :Intelligence, that it would be contrary
tocthe-best interests of the United States to die-
dose.theidehtity of the counterint.elligence
offider:whe.:instructed Juni Raus as -2escribed in
paragraph14 . hereof,. since such disclosure could
'either:destroy his utility to the Agency or pose
:aaseriousHhezard to his safety."

The answers to interrogatories which the Court required

the:Director.to answer . gaye in greater detail the information

contained in the affidavits_ The three questions with reSpact



• It-dawnnacessary-to:consider whether the reiterated

approval:ofithe:instructionsby:fialms as the present. Director 	 '

mould:be:.sufficienti: .

• Having:maddithe.additional, limited inquiry directed

• ,byythe:FOurth .:Circuiti:this . .Conrt. concludes that Summary.judg-ikmam4

knamattectvment shbuId	 ,:enterecl :Tot the. defendant .4

• (1-7-; ,

i\>.;,1"/I(f.S7/1 >GC" 11,1),(21-4,1-;\ 

.chief judge, U.S.' District 'Court
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to:which:the Director claimed privilege and his answers to
•

thOse.q4estions are .sot out In footnote 4 above.

1: Those .claims of privilege must be sustained

under:the.ruleannounced In .United 'States v. Reynolds, 345 U.S.

• • 1L7 :43;,quotedand_followed bY the Fourth Circuit in section I

off.its opinion yin.thiscase, : 39:9:P.2d at 788.

2:. The:Director:a affidavit, quoted above, supported

byyhis answers to .interrogatories, shows,

(a) • that • the%inatructions to Raus were given

• byya:subordinate official :ofihe Agency; authorized to do so,

and::actingjn:%the:course bf. rhis: prescribed duties • and not by an

unautheriZed:underlirig.:, :and,.

()):i that yNelthsi: as:Deputy Direetor of the Agency-
.

inliDècemberi,1964,: was :authörized. to and did ratify and'approv

A7L4
thh:actión:taken:1*:the.counterintelligence officer who'instru

J0rif:Rausato:warneMbers . .of:the • BstOnian emigre groups that 411,

EbrikHeirieLwassaS6viet . intelligence operative, a KGB agent.• liatrni•

'I


