- T
o XD
=
B

<
P
A
- T
o jas
o ™
- —
¢ —d

-t
= wr
-
—_ ==
w —
u-,_l
w <
<t &=
—_ -
Ly =
ot
[= ]

XD v
Ky
op ¥
(Lo JETY
o= ar
= =
—
—
[ S )
xE
Ll
I -
w @
we

=3
A —1

= &
Do
e S
wy Ot
w <
[
O —
2N
S «
o o=

BATE 2007

b

Po the
Feder=sl
Dr.

Linister of Justice,

in 3 o ntn

ot A

Investiga
Otto &
for oifenses
Articles 128,

vtion
ie t @
in the
129,

renorto

Subiect:

rce:  Previous

In view of th‘

nrooesra

sntec by

the

ret - Security Informatior:

T'ro cedure

oxr ¥t

A
7

basis of

Prznslation

7 January 1953

Dehler, or his official cdeputy

the bus LlFS 110

, anda others,

Jt‘T*TCtdtWOI of

h " the

now

1 oceov s Bios

ithout the

In reviewing

the i clouﬁﬁu

in two distinet
wihich

the

During
+ie

ztigations

-~
e
RETT

macound
rinistoer
From then on the investi e
XXKE of the OrudnlthlOJ'
a susnhicion that tie
onxunents, its presarations

cribed nersoas

Presiden

J.J_\.»L

criticisn enced
course oi

that no attention
had to tollow up

procedure,

Public
in the

experi
was
sever

naid

covers
relense

s cetivities,
orgpanization
consicting ¢

in regard
the procedure,
to the
al different lines

the
the .
concentra*mf

Bl o Yol

D
S

wrresh

the

Tenove
7 b d .
making

planned

S0imE of
sly b
tygt
reriods

to
goubtles
circumstance
in both

is

l.rux ll. ‘/‘; - L)E'L/u.j.l / L‘LJ.LUJ. Lu.‘Ju' U

VeSSl

the

first
nvolitical

oi

i

ature

place,




Hecret - Sseurily Informatic

The invectigation procedure started from the point that the business-
man Jans O t t o , a former member of the BDJ Land iianagement, and
himself a menber of the staff of the "guerilla organization', made
confidential statements concerning a secret organization founded in
1951 by Brhard P e t er s , former 2nd Chairman ol the IIJ; the
made those statements on @ September 1952 before fhe Polizeipraesi-
dium ¥Fra AALULt/“ shile involved in the case of a denunciation fox
bribery wnede against an official of the Criminal olice in ¥ranxf
This organization (he seid, was callec "Yechnisch Yienst des
(Technicul Service of the 5bJ), wad occupiel itself with the pili-
tery training ot its nembers so as to be ready for guerille wariare
and sabotage in case Soviet-Hussiang shouls occupy West Germany. Cn
1% September, the Poliwelpraesidium rrwﬂuLurt/“a, by order of the
Hesse Linister Presid;ht, begen large-scale measures againsb&he
leaders and members of the "Technischer Dienst" living in Hesce;
this ended up in the azpprehension of the ireasurer and acjutaat, the
businessman Ctte H i e T d o r £ from ﬂden;UIL/” ;5 of the Land
Cheirman of Hesse, the comuercial pﬂleJoe wudolf Hadermnma -

c ner {rom Neu-Isendury nesr Ergdﬂfmit,mn; and of the trainin
chief of the organizetion, the businessman Priedrich #g

from Hemburg, The accused were brought before tine 2

cinal Court) in Frdn&;urt/u., wilch dssued a warrant

grounds

urte
et
SINAL

"that they had participated in an orgaunization whose existence,
stetutes, or purocosce were to be Aept a2 secret Irom the Govern-
ment of the State, and that they had participated as ring-
leaders in szn organization whose nurnose znd activities welre
bent on conmititing punishabnle actb,
oifenses in the intervretation of 4articles 128

Fenal Code",

4t this stage, I received on 17 September the &o siers including
report of the Director of Public Frosecution in Fru nxnurt in order
to e xanine whether the procedure should be taken over by me pursuant
to Art 74 = par 2 of the Law on Judicature, This report, which was
handed over personally on 18 Sepiember, with the cosgiers, by the
Uirector of Public Prosecution Buchthal and by the ¥irst Frosecuting
Attorney Donath, presents the main noints of the sumnary of evidence
as followss

"In J.arch 1951, the S8econd Chairmen of the Sund Yeutscher Jugend
(BDJ) Brhard P et e r s , whose whereabouts are uanknown at
this time, began establisliing the so-czlled Technischer Dieust
des BDJ, which is said to have been coupletely sepurated from
the 3DJ at a later date, This organiua tloq Peters teuned a
politicnl and zsrmed rTesistar movement, aimed at armed
resistance, in case of Ruozian occupation, by blowia, uyp bridjes
and Q. scootage acts In repurd 1o d)ﬁr'*’ policiaes, the
h’(@@‘%&n\n of the orzanization were to ¢
\\ s B °“Q£Wui1@¢ﬂﬁte 1Py, - tuin SPD meosu
L 1 dost epaw"’ﬂ e Lo Y9 g problen of remilitarization,

file. ‘\9, 4 [V . . N N . Cq . =
subiet Keconnsi vice LA T ctance nets were duilt up in the

zone, rfor the se of cu 3 ¢ tkc _irm o* Johann
; i ce, v entab-




FTIRSARLENEY

lished; the manag © which is tqe father of Peters, the
busines:r;q En 6 in Lorsch/Hesse. The firm of Saxer was
financed by Pet Junior, who receivel large amounts for his
organization, ! t yet been found out Just wno the real
financiers and w1rehulle“s of Techniccher Dieust are., The con~
siderable funds, Amountlné to more thsn 127,000 Di, are said to
nave veen furnished by n smerican c1v111 an, the landscape-
painter Sterling & arwood , wiaose pressnt whereabouls zre
unknovin, "

follow cetails on the comumercial c—”ouflage of the orxrganizsation,

Liﬂg in Waldmichelbach. The report does not say Wiaatb

”OthQ'S othar punishahle acts were, The vazue hint

to domestic policles "the missions of
also embrsced the struggle sgainst the kPD, and ctain 5PD mesaoures
in connection with the »nroblem of remili ivati Ji¢ not disclose
a sus»nicion of punisuable acts ol thais kiﬂd; ~ ‘aing to the .
findinge at the time, this hint was based oa nothing but one sentence
in the statements made by O t t o on 9 Septemb "In regard to
domestic nolicies, the aims were directed asgainst XPD N . The
warrants of arrest were made out on thv k i f he in tigations
.4t the point they had then reached; n defining * suspic 103 (on
which the warrant of arrsst is based), the report of the Director of
Public Prosecution in Frankfurt/i;io is also restricited to the Articles
128, 129 of the Penal Code,

45 the statements of the accused at the time zallowed the presumption
that the Oid~ﬂ1udtloq was backed by american fuarters, wiile on the
other hund tiae Director of Public Prosecution in Frankfurt/k., on
handling over the material,repoited that the dmerican :dilitery Govern-
ment in Hesse denied that its agencies had promoted "Technischer
Dienst des BDJI", it could not but be of decisive import for the future
procecdure whether or not the organization stood by order of the occu-
pation power. In order to clarify this question, my assistant was
sent to Cologne and Bonn on 19 3September, Cn 23 September he wrote

a memorandum concerning the result of the visits he paid to the Federal
igency for the I'rotection of the Constitution, and to the liinistry for
411~German Affairs:

"On 19 September I then reported the matter to Dr. John, President
of the PFederal Agency for the Protection of the Constitution, who
declared that the lederal Agency for the Protection of the Consti-
tution, including Vice-President hadtke -~ who is mentioned in
the dossier; bhut who was not present on the day I made my report
—— had nothing to do with the matter., However, as far as he was
informed, fAmerican agencies had occupied themselves with traing
some of the BDJ members with arms. le recommended that to this
end I contact the Federal iinistry for All-~German Affairs in
Bonn., There I aguin reported the facts to Stute Secretary
mheo;ghmpnd his assgistant, Oberregierungsrat Dr, von Dellings-

" ﬁﬁfﬁ I was assured that the Linistry had only made one
mw%“ éqmmﬁﬁ*@mwﬂﬂymthe B8DJ, which was at the occasion of their Whitsunday
i“ﬁ gﬂﬂ* getlng but that tney had nothing &t 11 to do with the occur-

4 rences which are the subject of the procedure, The iinistry,

(s 2 -
Trformation
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like the PFederal Agency for the Protection of the Congtitution,
had even repeatedly warned the members of the BDJ Executive Com-
mittee against setting up military organizations, or against
occupying themselves with nilitary affairs, However (they con-
tinued) the kinistry was aware that American agencies were of o
different opinion, and had given the BDJ, until Liay 1952, some
kind of assistance, presumably also of a financial nature, Upon
ny reguest the liinistry undertook to ask the imericaen agencies

to state their opinion, and to return the dossiers (which I had
given Dr, v, Dellingshausen for his information) together with
their opinion during the first part of this week. The Federal
Agency for the Frotection of the Constitution was to have a part
in this (note? e.g, the resnest to be made to the imsrican
agencies), I have called attention to the urgency of the matter,
88

and to ite being a matter which involw arrests,

e intermedicte provisioannl declarations, the detuails ol waich
in ny report of 21 Qctoher,;, ifhe Federal AL rrev for the Tro-
the Constitutior renorted on 3 crtemdar on tha mecult of

to the =avtinant Ame~icewn

DLt helentionie cowareabion
in fthe Jollrwine docunent,
”T“O“ telorihnnin raritest Dy, Tollay
the Proteaction of +the CJavefdtntiaa
sEhernogyn thet the nuinion ol the
nration Power woul? he hanéed over
3

'|j'~':rn(1. 1 say tha the accoused h

N

It was not pounible to na is statement
sooner because ol (engrul Traacottls sbsence, ¥ollauw iz of
the opinion that the basie for the centinuation of the »nrocedurs

is no lonzer evistent hecouse $he conctifusnt Focots sre nnt

verifiable, IIs hud no obientiong 1o ralesnse
custody."

occasion, ar official uoolurc n the s of Genera rescott's
agpEy which; according to the demire of that ase: was addressed
me with an eye on the >resent iunvest

This statement constitutes, s wa roressly confirmed 2zt a laster

By this official declarztion of the Americans it was established
the organization was based on initiative snd directives of :
agency of the Amarican Occupation Power, and that, therefore, it
not a secret organization establv“ned by the private initistive of
German individuals coucerned,

Regardless of how the objective legal situation might have been eva-
luated in view of these facts, there was no doubt that the accused
could not be chﬁrgeo with the elements of srticles 128, 129 of the
Penal\gﬁéﬁ, as they, correctly, stuted to have buen uncer nilitary
ﬁqwdwgviqaﬁéﬁ occunatlon power. A48 no zccusation of other wunichubple
‘mmdmﬁgﬁﬂuﬁﬂabe raised, and was not discernible at thic point, the
,d%c%aoed had to bhe relﬁ"sed from custody, They were released on 30
September by teletyne message addressed to the prison in Frankfurt/ﬂo

Only on the following day did President Dr., John of the Federal Agency
for the Protection of the Consztitution call againg  he stated what has

“oret - Becwurily Irformation
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been laicd down by ny assistent in o nemorandum as follows:

the bhasis of the latest declaorations of the Amerkan
t has become 2 matter of doubt, whether the accused
1 suthorized to do what they &id, Presicdent Dr

ed that the zccused mizht possibly have been do

At the moment when this telephone COﬂ"frbation took

accused had already been released 2 custod
asked Yr, John during the Jlor@—ﬂClthMed tel@pnonlc conversation
to send over any new material which misht lead to different evalua-~

tion, in order to render “O”"lble an investigation into the guestion
of re-arrest, However, no further stetements in this regard have
been made., The unsubstantiated sllusion made duria, the telephone
conversation on 1 October was no sufficient basis for a new arrest.

During the investigations made up to that point, the matexrial con-
fiscated during the police investigation in Hesse had, on the whole,
remained ian the hands of the Public Prosecutar in Frankfurt/h° The
Director of Public Prosecution, Frankfurt/h, hac¢ merely attached to
the report of 17 September a folder concerning the militar; courses
held in the Gdenwald; this was what a remarlk in this report was
referring to which spoke of the confiscated material. If my substi-
tute, Bundesanwalt Schruebbers -- who in the mecantime left ny agency
because of his appointment to Attorney-Genersl in Duesszeldorf -- left
the rest of the confiscated material in ths hands of the Public Pwm -
secutor in ﬁrank;urt/mo, he probably believed that the material had
been made subject to a ilrst check by the Director of Public Prose-
cution in Fraankfurt, and that it did not contain anything of material
importance for the procecure with the exception of the folder which
had been huanded over, Actually, the confiscated meterial had appar-
: ently not been sorted out at the time when the dossier was handed
' over to me, not even by the Attorney-General in Franr'urt,mu, as
otherwise 1t would be incomprehensible that there is no indication
at all in the report of 17 September., The result of a later examina-
tion, which must have taken place between 17 September zand 8 Qctober,
was not communicated to me by the Director oif Fuvlic Prosecution in
Frankfurt/hq, whom I had informed of my taking over the procedure on
2 October; I learned of it only throush the decluration which the
Hinister President Zinn made in the Hesse Landtag on 8 October, Part
nef the material was given me on 17 October after I had asiked the
“%Dlroctor of Public Prosecution in Frankfurt for it on 10 October;
? the rest I received on 24 October,

755 The declaration nade by NMinister President Zinn presented a guite new
T object for examination by the future investigation procedure, an ob-
155 Ject which may be outlined by the catchword "list of proscribed
ﬁgi persons',
;Qfgs' after a meeting on 14 October between the redersl liinister of Justice,
:jﬁ’ the Hesce kinister President, and representatives of ilesse uuthorities,
“é? I consicered the re-arrest of the accused Hietdorf, anc a propossl to

issue a warrant of arrest usgainst Peters on the basis of that meeting
as well as on the basis of the suspicion of "Pememord" (notgﬁurder
Tollowing a sentence pronounced by o Vehmic Court); which suspicion

cret - becunity Informad!
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arose because oi the-article published in io.42 of the "Spiegel',
Before the police could carry out the order to arrest Peters and
tietdorf, both accused came here on their own accord, and were
thoroughly questioned by my assistants during the night of 15/16
October, After the first questioning they had been provisionally
arrested, However, after the interrogations which included Otto
who had made the first report, and Hans Breitkopf who had been
collected in Bremen, the accused were again released as there was
no suspicion whichi would have justified the arrest,

On 20 October I informed &ll Directors of Public Prosecution that

1 had taken over the prosecution in the investigation procedure
against members of the "guerilla organiszation™ which procedure the
Attorney-General Franqur t/lia had initiated simultaneously under

the auspices of Art.129 of the Pencl Code; I reguested them to
inform me as soon as possoble, if necessary with the material they
may have obtained, of any findings arrived at in tho areas of
Jurisciction o= tAe Dlrectors of Public ~C’":osecutlon,\vhlcn might have
bearing on this procedur

In Hamburg and Bremen, the local Directors oif Public Prosecution had
instituted proceedings against members of the orzanization; in
damburg, nine wvarrante of arrest nad becnh issued for offenses covered
by Article 128, =znd ia Bremen tuc warrants of arrest for olfenses
covered by Artlcles 129, 49 b of the Penal Code, After hnaving dis-
cussed with the pertinent Directors of Puvlic Prosécution, on 21 Oct,
the stage of those procedures then arrived at, I took over those two
procedures in accordance with Art. 74a ol the Law on Judicature, ©O=n
At this time, only the warru: aianst the uccusel Breite
kopf, Sewat ond Topp vere e three accucsed
brouzht to this town., wftzr ny assistant,
I »resente? te¢ the Secoxn? Court For
their decision the writ of
2ccused, By decision of

e ts g F mpraad ad ot e
LaTs 0L arres Uy SO LRIUET

thas

“"The conseguent results of the ivnvestigation procedure did not

e oproduce sufficient substanc churge ol olfense 1a the
49 b of the Penzl Code,

Q‘°.&\“;Q’”h1” pertains, in particul.r, suspicion that the organi-
-Q$W%§? éqthD to which the zccused bhelouged, purported crimes szainst
o the life of persons whose nunes are contained in the so-culled

"list of »Hroscribved 1 r“onﬂ” and in other lists and card

indicas,.'
This reasoning correspondeaded to ny own opinion of the focts,

The attormey-Gencral in lunich pressated voluminous investigation

material on 5 November, wccoupanied by & report of the Director of
Public Prosecution in lLunich II wiich investigations had been con-
ducted by the 3uvarian Lend Folice the entire Land Bavaria, The
Praesidium of the Suvarian Lund Police conmputed the results of the

investigations of 30 October us followss

.

"In Bavaria, eveiytiing has been doue, in accordance with
Art.163% of the Code of Criminal “rooeuure, vo throw lisnt upon
his obscure aficir, lHowever, 1o proof could be 3roguced 80
far for the existence of a punishable act in the interpretation

B R ANRANE
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of articles 49a, 49b, 127, 128, 129, and 211 oi the Penal Cole.,"

The Attorney-Ceneral in Iunich also stated that he did not believe
that there was sufficient evidence for a punishable act in the inter-
pretation of Articles 49a, 49b, 211 ff of the Penal Code,

On 6 November, the Attorney-General in Stutt art submitted the findings
of the ifain Criminal Folice Agency of the Lend Police in Vine rttemnoery,
with a report of the Public Prosecution in Stuttgart, which says in
regard to the "list of proscribed persons":

"There were no licts from Baden~Wuserttewberg in the tolder which
contained the lists of persons submitted by tlie Land leaders,
The big green card index containing names (see Annex ITI of the
Police Report) was checked for names from Baden-Wusrtteuberg.
The index ig made up for office purposes and contains names
which have come up in "Technischer Dienst'" in some connection ar
other., The cards usually contained & remsrk about where the
nanes had been found in the files of “Technischer Dienst', fox
instance a coliection of evaluations of important persons, for
instance Kalbfell - see dnnex I of Police Eewnort, page 41 -~ and
Schoettle -~ same paze 43, These two evaluations slone nHrove
tiat the collections are no lists of political owwonenta (oee
De43 Schoettle, whose opposition %to the ¥PD is pointed out),
but merely constituted a collection of material for evaluatioa".

On 23 December, the Attorney-General in Braunschweig submitted to ne,
for my informetion, a procedure peniing before the Public Prosecutor
in Braunschwelg; here a Brauncchwelg journalist by the name of
Dortants accuses an alleged former 53 officer by the name of Anders of
having occupied himself with makiag out

"black lists"

and ol having said that in "Case X" the persons so listed would be
"done away with" (umgelegt werden). In the course of these investiga-
tions which, in their present stage, do not present a clear picture,
the name of the accused Peters zppears once; however, for the time
bein, there ig¢ no direct connection with the "~u91111¢ orzanization”

I have not received information from other Attorneys-Geuneral concerning
proceedings which may have bearing on this case.

The principal accused and other persens involved -~ Peters, Hietdorf,
‘Breitkopf, Otto, Klotz, Lueth, Topp, Sewat, Wagner, and Hofmunn -- ere
guestioned by my assistants in +norou_l intevragations, '
were reve¢t d. Bimultaneously, by oy rs, officiuls

ird vency interrogated Land Chaix Loothe
orge *?athﬂ, to wit, the accused, and -
Wolf, Scuamidt, Zietlos, ancll Pintscher, Waibel,
dacusing, Fischer, =nd Hadery uohexg

)_.;

Combining what ig said above, with the investigotions conducted by the
Wuerttemberg and verian Land Pglice, it can be stated thut by mnow all
leading nersons in the orgunization, 21l members of Dy oand all
other persong in & position to zive inforuation have as far
as they conld he micationed by German zuthorities,
refers to the Americeans infolved who could not be cue s
tried, Ly informal contact -- in »nart through the Federal

B9
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the Protection of the Constitution, and in part in.talking to an
American representative of the Staff of the High Commissioner who
had been sent to me =- to obtain access to the statements of those
Americans who had been concerned witi leading and surervising the
guerilla organization. However, this attempt was of no avail.

At the moment, only supplementary investigations are being made
concerning some detabhed points; this, however, would merely mean
completion of the over-azll picture, TFor instance, the Federal

Agency for the Protection of the Constitution has been asked to try
to find the as yet unimown aaentu who produced the raw material for
the lists of personnel (see II 5) which Hofmann and Ir. Wagner fur-
nished the BDJ, Ho change of importance is expected in the over-all
victure by these and other supplementary investigations. The inves-
tigations have reached a certain final stage; I am unable to discerin
any sources to be tapped for new evidence,

II. Result of the investigations

I wish to compile the result of nrevious investigations under several
headings which, in part, follow from the naturel strucjure of the
material, or, in nart, played a special role in the public discussion
of the affair,. :

l. The american commission

As has been said at the beginning, there is no longer douht, after
the various public statements made by Americen sgencies, that the or-
ganization was established upon the initiative of American military
agencies. A1l persons councerned stated that the orgenization was set
up, financed, and continuously supervised by zn american officer wio
was called "Garwood". In Garwood's former residence in Steinbach/Oden-
wald searches produced =zn English organization plan which, to judge
from its contents, originated in the American Army. There is hardly
any doubt as to the genuineness of this c¢ocument. 4Although Ameurican
agencies have made no ofificigl statements concerning this matter, the
American representative to whom this document was submitted, did not
Goubt that it is genuine, although my ascistznt called his attention
to the objections rzisced by others, Incidentally, several Germans
concerned with this matter, who lkmnow Gerwood's handwriting, declared
unanimously that the heandwritten amendments in the document were made
by Gzrwood,

The "missions of the organization" are being described in this organi-
za$@onal plan as follows.

M4, to set up, to train, and to maintain, a secret resistance
movement in the Bast and West zones of Gernmany, which ig in a
position to conduct guerilla and sabotoge acctivities against
the entering and occupying Soviet forces,

be to collaborate as much as possible with the western forces
cduring the period before the war, on D-Day, and durin; the
period of occupation of Gerneay by enemy forces.,!

Concerning the intended "act1v1ty 0ol the orgenization", this jmerican
rganizational plan state

Inforn Lihil
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During the period before the wars

The peacetime mission of the organization is the perfectioning
of tactics, of the intelligence connections, of the knowledge
of the terrain, and of sabotage methodss Its second mission
is to s erve as an information service system in cooperation
with other organizations, and to collect material concerning
the requirements on higher level,

On "D-Day":

The principal effort of the organization during this period
should be to destroy the strategical potential, which is the
organization's present destination,.

After D-Day, and during the ensuing occupation:

a4

The remaining leaders will begin to reorganize, and to start
on surprise attacks and actlve sabotage. This means the be-
ginning of resistance."

The following text speaks of "the Allied commander who employs and
lends support to the resigtance fighters" assigning =z liaison officexr
to the Echief of the resistance movement".

Prom 211 that it follows plainly that it was the inteation of official
American agencies to make the organization 2 link in the choin of an
extensive military planning; that in case of war it would have to carn
out certain militery missions under American or 4llied comuand;

that in the mesntime 1t was to prepare itself for thece o

sions to he carried out in case of w Therefore, it
private undertaking, but, accordinyg bihe official Aamericor
a military formeation wikich was kept secrat ecause
be used as a gnerilla rsroun at a lote

VA5

On the whole, th Germans involved agreed that

of guerilla warfare which they believed to have

their plans were to shepherd able-bodied men to 3.

West and the South in case of an occupation by Rus: However,
their thoughts exclusively centered arcund the war feared, Except
for unsubstantiated utterances made by Otto, there has beean no indica-
tion that the orgenization lLad pegged out goals ia regard to domesti
policies,

Whogvcr should try to find the ideas of the organizstion in the philo-
% Qﬁcxl regions of the "vreikorps" and the "Kampfverpaende'" after the
{k%ﬂ%b NOLlo War, ovcrlook one 1mp01tant USJCQOlOG“Cdl element, The
started was panic
and fear; this was the over-all impression oalned from the numerous
interrogations. Ilany members of the organization were former officers
who were afraid of death or deportation in case of occupration by the
Russians Their desire was directed more upon salvation from personzl
danger than upon politicsl power,

Certaeinly the desire to work in thic organization was also, in purt,
due to the richly flowing funds. According to the cautious statements
made by the accused Peters on this point, the American payrmemts to the
organization between =~say- Lareh 1951 and September 1952 mus+t have

4
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amounted to at least 500,000 Di. It was not possible to get full
information on the strength of the organization; the statements
cf the persons concerned vary between 1000 and 4000, However, the
statements made by the Land Chairmen indicate that the fijures are
actually lower than those they may have given to the American
agencies, perharvrs for financial reasons, Hardly more than 100
negbers of the organization were trained in Weldmichelbach,

2, Connections witli BDJ

Some of the leading persons in the guerilla organization, especially
the accused Peters, came from tue 5DJ; recruiting, especially
during the first period, was nmainly done among BDJ mewbers. Beyond
that, an organizational connection between BDJ and guerilla organi-
zation was not discernible. The fact that the OréaﬂluathQ, during
its initial period, appeared as "Technical Snecial Service of the
BDJI" has been ervplained as a canouflage reasure, and this seems to
be credible because under that name recruiting would be much less
conspicuous. Actually the organization, ulthoa ch 1t was at first
set up in offices close to the BDJ, was never a sub-organization of
the BDJ, but was independent from it because it received Americen
guidance and funds, However, all persons concerned who were aware
of internal developments -- for instance Otto -- stated uncnimously
that in summer of 1951 the BLJ was senarated, as far as offices and
personnel wes concerned, from the 8LJ by express order of the

erican lisison officer, and that they were kept separate for
security reascass Although Peters had been elected 2né Chairman of
.the EDJ in Iay 1951, he had, acoordin; o his own gitatewent, re-
signed from this position alr - Y C19] at

ez
could not be proved that he had worked in thae

that time,

Nor ¢id the guestioning of Faul Lueth, ioruer
BDJ, reveal in any way that Lueth himself, ox the

zation, had had any iaflueice uroa the "suerilla

e ne "Civil War Document®

Public discusczion has pointed out thz he i+ on "lensures
to Combat Interns«]l Dis h7rb¢uces" confiscrted mnong tne crozerty of
the accused Rietdor?, iz nroo: of He vosnisationts teadency do
exert influence oveoy h zolicies., Me accused Jopn adnittaed
wrjtten fhut memsiondun, abtevusting the »dnissian Dr naserhing

interrnal unrest,

,1n tried +o find th t 96f10c1oal in one o10 the Zernar
doviever. « private source explained tlie. mocantine
memorandur: apperently renroduces pulte of su order from Ceneral
Laerker; dmemed during the fimes of iateruzl disturbances
Mrst World '

. CCu : : NELI0 TLdum
“CCoTaing, i« ttoteneant hec waede for the IDJ;  Pebars
then still the Secoud Chalimen of the | a2ber stutes
Dasged in on, ¥ ; inutioa, to wn oificer ¥ . allegedls
certoin 1 s Baerlin, wnd thes hgvb % it awvay as being
insignificant Dbecanse that ofiicer rated it ratler low, Risztlort
28scrts to have the document or the first time when tae written

e - ::..,I_,hkaby JJUU_L MaLen
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material of the organization was being destroyed, =
it because he found it interesting. Investigations are
as to the whereabouts of Coclonel Doerk

5
o
)T
<
®
o
)
=
®
)

Topp's memorandum indeed shows critical, and mostly ironical, remarks
written in the margin; their tenor seems to ilndicate that they were
made by a military man. The date of the memorsndum (March 1951) does

not seem to indicate that its ideas resulted from the guerilla organi-

zation because in lioreh of 1951 that organization was only in its
nitial stage. Ior sre the contents compativle withh the aims set for

'1t by the “morldans, or with the ideas which have been Iound to occupy

thie minds of the other members of the organization; in any case, the

organization was zuided by the thought that a war might break out, and

was not at all concermed with internal disturbances., Therefore, one
cannot draw conclusions from the Topp memorandum as +to the e ture of

the ideas other members of the buerlllg organization may have fostered;

at least, 1t caunot be disproved that this is an essay of purely
theoretical character, without inner coannection with the organizastion,
anc which was not actually used in any way, nor was even ssriously
worked on imnsice the orgzanization.

4o The suspicion of a "Fememord"y aroused by the "Spiegel" article,
was found to have no basis. 4All investigations made in this regard
have produced no proof for a "Fememord"., In the meantins, the "Sple
disclaimed its own information, ‘

5 The "List of Proscribed Fers on“"

.

The declaration made by the Hesse llinister President Zinn before the
Landtag on 8 QOctober 1952 may serve as a basis to start from, as that
declaration was largely responsible for the idea which the public con-
ceived of the suspicions, According to the Landtsgl!s Printed iliatter
11T No.32, the Hesse kinister Presicent stated in this resrect:

"at the same time, the organization outlined for itself a mission
in regard to home politics, The Section I f, the so-called
*Aowehr! (counterintelligence) was supnosed to find in the
Federal Republic persons who, in the opinion of the fechnischer
Dienst des BDJ; might be considered nolifically unreliable in
case ol & military clash with the Soviet Uanion; or who, accordin
to the presumption of the Technischer Dienst des 3DJ, might be
considered for employment in German adainistration under the
Russian oceupation; or who, in the opinion of the Techaisciier
GPlest of the BDJ, are opnnosed to a Geriwan contribution in the

£ @gﬁ?'qp ox +o the Convructu&l LrTeanent »nd to the EDC Contract,
RS =

berin-

3Accoruﬂné to the confession made by the chief ou the coun
t1 (noue* this

telligence, these persons were to e "kaltrestell
word may mean anvihings between ogtrac
o ith) i
and the othsx

l"
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"he index cards contain a description of the person, and a
detriled nersonal history ol that rorson. It is remarkable
that many oi the BFD nembers fornd in the card index are

being mispected {by them) of having connections Wlth the

conmunists, for instance, the Hesse ilinister of Interior
Heinrich Zinnkann, All of you know the Hesse Elnlsters Zinn-

-~

kann and ietzger, and all of you lnow how senseless and untrue
such statements are., That there ars only a few communists in
the card incdex, may perhans be explained by the Tfact that one
of the prominent members ol the orgasnization is susnected of
haviig counnections with Karlshorst and Pankow,

In addition to the card index, =a list was found of approximately
120 prominent SPD members, iumclud ng the #irst Chﬂirman Brich
Ollenhauer., The cards belonging to that list are not there,
There was also a series of lists of SPD members, which we con=-
tiscated."

The investigations revealed what followst

The Organization, which md been given the additional task of "in-
formation service'" in the American organization plan of which extracts
have been reproduced, naintained in its staff a section "Securit.!
whose mission was to be that of "4Abwehr" (counterinteclligence) in the

meaning wpplied to it by military formotions,
O a0 A « J

That section was led until fall of 1951 by Hans Otto, who was then
relieved in the management of that section by the accused Hietdor?,
The declaration of the Hesse Hinister President mentioned O+%to as the
leaCing man of that counterintelligence agency, but this is true only
to a very limited degree. The interrogation of Otto by my assistant
proved that he did not know the most important card indices znd lists
of that section because they were prepared ouly =fter he rave up the
position of chief of that section. Therefore, Utto, when gues t;o“ed

by my assistant, was Torced to make w nsiderable corre0u1¢0" in several
points of the stateménts e mude before the solice and befors the
German-dmericzn Investigation Committee in regsard to the contentz of
lists and card indices; he tried to vindicate himself by saying that
he had azccepted as true, and had corroborated, statemeants pﬂde by
persons who had been interrogated before him on behalf of the contents
of lists and card indices, w1thoub having actual knowledge of the facts.
For instance, he told my assistant, concerning his assertion whid: was
@ﬁeated by the He°se ”iniﬁtar 1DJL‘esv'de'flt in hi° declaration, that the

mostld Nemes of 0001ul—democr t

"I was told during the interrogation that the card system con-
tained a few communists, and for the rest oanly social-democrats.

I accepted as true what the interroutor told me about the con-
ula have sai
,

tents of the card index..... I see now tuat I sho

correctly that I did not lmow what was in the card inwex of
opponents noxr in the list of proscribved persons. I ollowed myself
to be micled by the assertion Lthat the card index contained tue
names of some comrunists end of many social-denocrats...."

2

This man 0tto was o former 35 officer who &iter the war hud vorked for
a British Information Uervice, and who was in touch with orofessional

v Information
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intelligence agents, for instance with Wehlen who was arrested during
a. treason trial; therefore, his personal hisztory makes a somewhat. X
dubious impressi on., He had already, some time before, been the chief
of a Section I f in the Federal Executive Committee of the BLJ in
which position he had performed similar work which is something
between the collecting of naterial and counterintelligence works,
When in sumner of 1951 he and the acoused Peitsrs went across to the
lattert!s organisvation, COtto transie: nsiderdl € anounts ol the
infornation = icl wirlcehr the RLJ ’
material was resrrang ,

Rictdorf hud become the chief of "Security" in fall of
1651, and after Breitkopf had been qet to work on the rearranging.
It was only during thecze sctivities that Breitkopf set up tioe cazrd
indices which have now been confiscatqu The follow
bearins on this procedures

ay 38 green card ihdex:

npilation of the
mentioning the
efore, i1 is murely

78 curds and callesd “"Farnkartei"
artein (countemiutellisence cord iulex),
nnomersons wio, Trom the wiswroint of
hoztile, :

IR TR
T I
ULaiC e

"List of Prozeribed Pavs

12 pages with names, mos
mentioning the nature of th
iast that wersong

antitled "Leta on Tudividuals®

t of then ithout
he susoicion that

This folder containsg, in addition to otrar
principally those cards on politicians and
mout of thew social-decmocrats, which

s @EuwlOJed in hig declaration befoM

R

%
N

"ﬁlc“ are completed on stundard fo ataia perso=nal data, des-
’crintions of the nersons, a more ox s elaborste persoazl aictoxy,
and political churacterization,

:f’The declaration made by the Hesce Hinicter B ;ﬁ’i"t, and t%o

' discussion in the presgs, ¢isquieted the public evpecially
the thousht that this collection of names of prom1neub ¢
ﬁolitioians may nave some connection with the "liut of proscribe
nersons', inister President Linn was probably tempted to make that
&ssociation of iaeas beceuse of the statemeat Otto had made on 1 Uctobew
before the Iolizeipraesidium Freakfurt/i.:

"The card index on about 100 persons includes names of persons of
whom 1t is known that they are clearly opnosed to the rearmamentd
o1 Germany, The index which was by no means complete, also con-
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tained the names of some communists, and principally socialw
democrats, who were suspected of belonging to an extreme
socialist wing which we assumed 1to be existing, and who, despite
the present oppositional attitude of the social-democrats, might
be employed in prominent positions after the occupation of
Germany by Russian troops.”

actually Otto knew that these cards were nothing but informative
material waich the BDJ had collected and which he himself had taken
along with him, To my assistant he stated in this resnect:

"The Tolder "Data on Individuals" iz a compilation of all the
information received on individuals. It was suppocsed to he &
basis for the evaluation, followed by entering the items either
in the card index for opponents or the list of proscribed
persons. The folder "Data on Iandividuals" contains material
which may be of interest in some way or other, without dis-
crimination between friend or foe, In other words, one cannot
draw the conclusion that somebody is believed to he an onponent
or eligible for the list of proscribed persons simply because
his namex appears in this folder which bears the title "Data on
Individuals", That would be dependent upon the nature of the
information received on him,

The cards "von Knoeringen" or, for instance, "Kaisen!, had been
obtal ned from a certain Dr. Wagner in ilunich, against nayment,-
They were not compiled by us, but were received from Dr,Wagner
exactly as they are now filed in the folder "Data on Individuals",
When I went through the carés a while ago I saw that one, Mou53,
had a remark on it in Iueth's handwriting. However, on the whole
uhe cards are probably exactly as they were at the time they were
Teceived from Dr.Wagner. Almost a3ll onrds dealing with the nerson
as well as with the rsrsonal history of SPD roliticians, ang
contained in the folcer "D=ta on Iadividuals", came from Dr,
Wagner, Therefore, most of these cards must have been received
already by thc BDJ, =nd muzt have hoon tr-nsferrved wien the two
—S'I'O'l_lp S

The oricin of thcae cobds hiw heaen foungd ont by inves tla.
witness Dr, Wagnewr, an euployee of Evangelisches Nil¥ :
=nd acting iicnager of the BEE (Bund Qerv“e dutVFItAlfD’Peﬂ wad En
recateten = Uﬁiop of Bxpellees znd Personc Dispossessed of Fheir
4k$¢s) in La Bavaria, had sent them to Lueth, former let Chairman
%f*tdo BLJ, on a continuons hasic, Lucth had discussed with Dr.Wagner

* &he hostile attitude of the 3PD in regard to the BDJ, =nd had steted

theat he would try to set in touch ,1th the "white! social—democrats,
meaning the rﬁv%+ wing of the ZPD, In this connection he said he would
like to0 have information on leadi & SPD politiciens, Dr.Wagner
accepted the job alter having found the witness Hotwann, a Bavarian
Gerichtsreferender (assistant Jjudge), villing to provide the material,
Hofmann, who after the war had worked come time for am Aumerican Infortd-
tion Service, recruited, with the assistance of that Bervice, tw
agents who provided him with the & t ol These two agents, of
Hofmenn knows only the cover names, could not yet be found, dofn"“a,
of whom ny assistant gsined the impression of reliability, stated that
one of those agentis lvvpg in Isnnover, hinting that this man had access

PR A ucvmﬂ) mlOAmauOh
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to material belonging to the SPD Party Executive Committee. The seocond
agent lived in Fraakfurt/M. and worked in comnuni@t cover orgenizations
by order of an intelligengde agency. Those of the cards where nothing
indicates whether they came from either Hannover or Frankiurt/ig, were
written by Hofmann himself. Most of these persons are Bavarians whom
he knew, for instance the Bavarian #inister of Interior Hoegner, or his
own Attorney-General,

According to Hofmenn, he arranged the outwzrd form of these cards,
vhich contain a complete description of the person; he also instructed
his agents to use that form because he was used to it from the time of
his activities in the afore-mentioned intelligence agencye.

Hofmann and Dr, Wagner, who merely passed the material on tc lueth withe
out working on if themselves, aduitted to have nerformed this work
merely for money. s sake, Lueth paid approximately 13-15.000 D¥ for the
cards he receivel between summer of 1950 and spring 1951. ‘here 1s no
personal political interest discernible:s as far as a political trend
can be traced in the m terial, it may be explained hy the purpose as
mentioned by Luetha

Therefore, these personal cards have not been made out by the organiza-
tion itself, nor even for its benefit; they were prenared by Hofmann
ané Dr, Wagner who were unaware of the existence of the "guerilla orga-
nization" and who sent it to the BDJ as political information. iiost of
the cards which were found in the possession of the orgenization, had
been prenared at a time when the ar ganization had not yet been estab-
lished. It is certain that Otto himself brought these cards in to the
organization; probably he also got hold in the 3DJ of those few cards
which were made out in summer of 1951, That there is no connection
between the organization and the persons who turnished these cards, is
corroborated by the fact that the organization did not receive any mnore
cards between summer 1951 and spring 1952, after the organization had
been separated from the BDJ. The organization merely did some re-
arranging, while no definite purpose or use is discernible, Weither the
Red Card Index nor the List of Proscribed Personv contaln names
mentioned in these cardse.

Therefore, starting from the suspicion that lists of persons may have
been prepared with the intention of liquid ating them at a later time,
the names of the Green Card Index as well as those of the Tolder "Data
on Ind1v1auals" must be eliginated becsuse in view of the results of
.Anvestigations it is improbadle, and can at any rate not be proved,

-,

{h@t these two collections of names were made with such iatentiong

e persons involVod have ungnimousl' CdlLed the Red Czré Index a
DOS It was con-

niled on the basis oC reports vhich the L‘nu leudel celved concerning
individuals living withint their area of jurisdiction az whu, from thae
viewpoint of the organisation, were believed +to be hostile or dangerous;
as the general trend of thought and activities was focuced upon the
possibility of an occupation on the part of the Fucglens, n08t of the
nunes ~-- except those OL forrmer meabers ol the organizations -- were
those of persons wio seemed to be in a crtemory ndspeoted of maintaining
Telations with the East, These renoite, received [rom Lang leaders,
were sent on to the American liajsoﬂ officar; asirmltareoucly they were

sntered in the Ned Card Tadewx, ers are no names of

in the ecard i-cJdex., If ornc e fact fh
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was a covert org Lo TUIT ing engagze 1r guerilla warfa

case of occunatio: then this card index as aroteurish as it

be -~ serves the pir £ owarning sgeingt certaln ersond

sake of rrotection zgain: hen, as well as for e sake of tald

senurity*ncﬁiureq i missions ¥ arried on at a Llater timc.
R ;

structuras and the contents of the onrd iundex *t‘olL @oes
intention to eliminute these recreons nov or at o

The contents of the follder entitled "List of

would not in iteelf permit such conclusion, wel e
sensational title. It was not possible to fi: t exactly wiay the
names contained in this folder were collascted under this title., hiuch
can be said in favor of the opinion that the filing in this foldev
was merely due to lack of something better, because the list contalns
merely names, no personal data or facts, so that it could not nave
been used for the LKed Card Iadex, At any rate, the contents of that
folder with names of quite unknown persons, most of the cards not
mentioning actual suspicions, do not tally with the idea one has of a
list of proscribed persons; concerning the first two persons on the
Hamburg list which is marked "Helge Stark" the accused Topp, who pro-
vidced tnis list, contends in a credible manner that the reasons indi-~
cated in that nlace are merely meant as a warning uot to coutact
those persons for intelligence rTurposes, -

However, there is still the suspicious use of the expression "List of
Proscribed Persons". It was Rietdorf who first used this expression;

he read it, accordiag to a memorandum he prepared, in & brochure

written by an Tkrainian emizrant on the structure of & XHussian

Security snd Counterintelligence Service. That the workd was con-
sciously adopted from Pussian language and practice, seems to indicate
that 1t must be interpreted to mean a licuidation list, ¥Wor did the
accused Rietdorf and Peters deny in the final questionings that their
minds have actually been occupied with this thought. Rietdorf declared:

"I have stated in & previous interrogation that it was I who first
used tne word 'List of Proscribed Persons', and that I found it in
brochiure written by a hussian emigrant, When I first used this

expressi on, I visualized & problem which would result from the
mobilization plans., With the mission assizned te our organization
in our ninces, we were of course anticipaiting the occupation of
German territory by the Russians, 4dccording to experiences
previously made, 1t gy be safe to assume that the Russians will
try to organize civilian life by umeans of persons wio are their
friends as far as organization or pullOQOﬂn" is concerned, In
mﬁny cases 1t is known now already who will be appointed mayor or
g‘gdedndrat in certain territories, if and when the hu551&ng shouléd
occupy them. I contemplated the question, whether a military power
evacuating the territory should leave persons vehind who wéuld be
sure to collaborate with the enemy. I nmyseli was of the opinion
that the answer to this question should certainly be "na". If you
ask me, I admit that I, too, beliecved it improbable that tioops,
forced to retreat while fighting, would assume the burdea of taking
such persons back with them. I also admit that I <¢id not consider
it wrong to gettle this problem by = radical solution, namely by
killing. Those collaborstors are traitors, if I uuderstand the

Uity inlvvmation
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situation correctlys, I may be under the influence of what I ex-
perienced in the Bast zone in this respect. Nor do I wish to conceal
that in the meantime I learncsd to view such mztters more calmly and
prudently, But I do not deny that, when I first used the word "List
of Proscribed Persons", I was indeed thinking of the possibilit, of
nreventins such future collddorators from cooperating with the s“c""'
by xillinz them, if nccesgsry, It is true that, in the state ol mind
as it was 2%t the time, I had oouutq whether the Americans womld he

hord enongh to draw such congeduences, I believed 1t to be
out of luﬁﬁLlOJ that our oun Gernca forawticns as our orgsnlzation

sreviewed them, would assume the burden of such tasks in gase of war."

Peters made sinilor statements at his last interrogation,

In view of these declarations there is no doubt thot +the leading
nersong of the orsanization, wiose thonghts were exclvsively .OCUSQd
nmon war and oceupation, did indeed think that in wase of war the
Yilling of eertsin nersons susnected of being williazr to colluborate
with the enemy might become nedescary,

<

The accused, however, pointed out in all interrogations that they
would never have taken the initiative for such measures, but that, as
they conceivec it, the initiastive would have heen left to the res-
ponsible military hight command; also, that the compilation of names
in the various lists and card indices was not made in prenaration of
such measures, Peters stated:

.
The expression 'List of Proscribed Fersons' may, I admit tha
give rise to misinterpretation. Actually, we did not plan to
kill certain persons, neither now or at a later date. The 1lists
we made for other purposes. If the orzanization had had a longer
- life, we might have preprered lists which nisht heve suited our
idea of lists of proseribed persons, namely lists of »ersons wao
could have- been expected to serve the enemy in prominent positions

in occupied territory., However, what was %o hanpen to those
persons, would anot have been our ref%onﬁlolllt vut that of the

troop commanders, Our task would nerely ha e been to. compile such
lists; however, they had not yet been nade,"

Rietdorf made 2 similar statement:

"Although I admit that I myself, when I thought of preparing a
list of proscribed persons, also considered the possibility that
the persons so listed might have to be killed in case of war, T
”gﬁ% stress that a real list of proscribed persouns as I conceived
: ihad not been prepared ot all, As has been said before, this
uproblem only came up in connection with the mobilization phans,
These mobilization plans were not my responcibility, and what they
contained in this respect, I do not know exactly.

Actually, the folder entitled ®Data on Individuals® does not ut
@&P‘F' all contain a list of persons who were to be killed in case of

' waT. A list of proscribed persons, as I conceive it, has never
been prepared, The existence of the folder "List of Proscribed
Persons' doss-net-at-all-coentain-as-list-oi-persons-who-were-to-be
killed-in-ease-of-wary~--4~ is merely due to Breitkopf's collecting
spleen; he filed away lists in that folder which he knew not where

else to file. .y - Meculiy Lvrmawon
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The Red Czrd Index was not prerared under the catchword "List of
Proscribed Persons", as is evident by its contents, but it con-

tains principaslly names of persons who might infiltrate the or-

ganization and against whom the organization was to protect it-

self,"

Indeed, it cannot be denied that neither the Ked Card Indez nor the
folder "List of Froscribed Persons" in themselves reveal the intention
to make & list of persons who after the occupation might cooperate with
the enemy in prominent pésitionss

I take the liberty of recapitulating as follows:

The leaders of the organization never actually thought of eliminating
persons who are their opponents in regard to home policies; however,
their concept of the imminent catastrophe, which they had by necessity
been taught when they received the orders for guerills warfare, made A
them play with the dangerous idea that it might be necessary in case of
war to eliminate real or supposed collaborators. Hovwever, there is no
proof that they were already harboring practical ideas concerning
certain persons. In the first place, there is no proof that the lists
of names in the Red Curd Index and in the foldex "List of Proscribed
Persons" were meant to be used for the reslization of such plans., On
the coantrary, it cenuot be disproved that the Red Card Incdex was pre-
pared only as a warning and counterintelligence card index, o8 recuired
for the military commission upon which it is based. When the accused
Rietdorf coined the expression "List of Proscribed Persons", snd hsd it
written on the folder, he may have been thinking of a real list of pros~
cribved persons in the meaning of a liguidation list; however, it cannot
be proved that vhat was actually filed in this foldsxr had ~nr o“nectlog
with a 1list of proscribed rens
refnted thSt the anvaec,

in the ngnsl cagonin~, T4

thut all their activities
=rican officer, «nd o
well s in core of war, o
not consider action
of the wnousibhility of linmnida
0" war would leave decisions

neans of vi
Allied Sivvos

4

IiTs Jduricdical Evcluation of the Facts as outlined above

ation secret in scrordance with the

5

A, The aceinaad lent +their
insgtructions they had from their American om~*0'e $. They have
asserted that in this natter they had believed in a nighevt-level zgree-
ment betvsen the Federal goveimment and the Americans., fhls statement
is n@u HUU811FVuUle, 28 inceed the sccused P et 2 r s at o luter “ate

1 teL than ifay 1952 -- of his own accord called on the Vice-

the federl Agercy for the Prosention of the Consztitution,

€j~ Gt of work being performed by order of the allies which wes

» qﬁ3n0u1neu w1th the future missions of defensive nature,

@.
LS

7 In view of these fucts, it sppears that the constituent Tacts of .rt.128
of the Penal Code are not established. It would be o prerequisite that
existence, stututes, or purpose of the organization were meant to be kept
secret from the "state government"., Uander the auspices of the Occuuation
Q4 Pt vy . s e > § !
utatuFeS it Jugt be“dcoeyted that the occupation powers, haviny regerved
the r}ghts of jurisciction in rezard to "protection, w estige, and
security of the Allied Forces, owb—dewm the sovereignty of the Federsl

A
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Republic in matters of military security, and therefore,and insofar,
must be considered to be the competent authority in the interpretation
of Art.l29 of the Penal Code,

However, at any rate, howsoever the objeciive legal situation nay be
evaluated, it cannot be disproved that the accused believed to be
justified by the military commission assigned them by the American
occupation power, so that they were not aware of illegality,

5

b. The result of the investigations made in regard to the List of Pros-
cribed Persons is insufiicient to avply srticles 129, 49 b of the
Penal Code, The punishment laid down in the last-named stipulation
is meant for participation in an organization "which aims at crimes
against life, or considers (crimes against life) as a means to other
endse" The first of these two elements is obviously out of question,
because the purpose of the organization was . not at all that of com~
mitting crimes against life, However, the facts are equally insuffi-
cient =z to establish that the organization considered killing others
as a means to other ends. "Consderln"" in the interpretation of this
article does not mean thinking of killing, but reguires a certain
amount of clear determination. The two parts of the now valid text of
Art.49 b of the Penal Code have grown from the concept "conspiracy"
(see the history of RGST 69, 164 ff.), so that the established prin-
ciples of the former text will have to be taken into consideration.
The prereguisites of "conspiracy'" are thus explained: that "on the -
basis of the discussions a common will must have been born which is
seriously directed upon carrying out the murder, regardless of whethet
or not the manner of carrying it out has slready been fixed 'in detail"
(RGST 58, 392, 393). A4n "act seriously wvonsidered as an aim" (RGST 683,
360, 565) is the essential vreresuisite of both alternztives of re-
quired facts even in the text which is valid at present,

Whatever the investizations have produced in the case on hand, could
not be rroved to exceed deliberations abhount what, in case of war,
the 411ied High Command may order to he done in regard to persong who
are presumed to collaborate in prominent rositions with the eneny in

the occupied territory, In such deliberations the e’ thonsht it
roscible Zhat ruch dioh Cnvwond iw the extreme cowo t oorier the
Villin- of the colluborators, if it should bhe immoscinle otherwise to
prevent they Trom their intended collohor=tian with the =zveny, From

0
thic circle of thoughts indee
cribeC mersons', although, s5s explained under iT ﬂbove,
nroved, and iw mo%t even probable, that the ¢
OlQGL\GQtltl d "List of Proscribed Persons"

nhended asg s moesns to realize sSuel. iden

d energec the expression "list of pios-~
t cannot be

=24}

so 1f ecombined witl rlans for mnerills warfare. Iowever, as

a8 such nental attifude way be, it is not zunishuble in i4-
only ir it has assumed, by counspiracy in the interpretstion

b of the Penal Code, that intenusified daugercusuess which
factual reguirements of art.49 b of the Peaal Code, It ig
Just such actual conspiracy, in an ot least general inierpretation, for
killing acts as vmriouc aimg, that connot be proved in thic cese, The
thoughts of the accused are focused upon a future war; they wvisualized
themselves as being under the command of an 41lied High Command +to whose

a mental ~ttitude cenahle ~f anch reflections is evident,
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decision they left the ultimate realization of their ideas., This

attitude, which leaves to others dhe decision on the Whether, and

How, and By Whom, to be made in a nebulous future, is not what the
law thinks of when speaking of "considering",

Prosecution from the viewpoint of Art.90a of the Penal Code is
equally unpromising, Here, too; one cannot ignore the decisive
fact that the orgznisation, including its informative lists of
presuned opponents, was plannad and guided by Allied military
agencies, and was to begin activities only in case of war. as

out of place and undesirsble such planning may be from the stanc-
voint of German interests, still, there is no struggle "against
constitutional order" discernible; it was even to be used under the
presupposition that the constitutional order might be suppressed by
Soviet occupation, and was to be used -~ although with questionable
means -- in the struggle against such suppressi oh,

This planning is so obviously governed by the viewpoint of resistance
against a dreaded attack, that one cannot say that it is directed
"against the idea of international understanding", Whether or not
the activities planned by the Americans for this organization in case
of war would have violated international law or martial law, would
have been dependent upon the manner of its employment; what little
is discernible from the general plamning, is insufficient for any
evaluation,. In view of the Jjuridical develonment during the two
World Wars, which overran the Hague Convention, end which was laid
dovn in the Geneva Agreement on the Treatment of Prisoners-of-War of
12 August 1949, it is no longer possible to say that any guerilla
zctivity as such constitutes a violation of international law; pur-
sunt to Art.4 par.2 of the afore-mentioned Agreement, the members of
guerilla groups even enjoy full international protection, if the re-
quirements of that Article are fulfilleda

Howsogver thé facts may be evaluated according to German law: as

there is no proof that the accused have exceeded their American orders
in their organizational activities, German Pénal Laws are not applicable
anyway because of Law ¥o,62 (ACC Law 51, 1108) by which intelligence
work for occupational forces as well as,in general, the relations with
occupational forces is removed from the jurisdiction of German Penal
Laws,

On the basis of this factual and juridical evaluation, I intend, if 1
should not receive other directives, to sto» prodesedings as soon as the
supplementary investigations which are still pending, swre concluded,

/s/ Dr, Wiechmann
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