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ISSUE:{An Executlve Order to Replace)?() 12036 "United States Intelligence
Activities."

INTRODUCTION

1. The Ford and Carter administrations each had its "own" executive order
governing how the U.S. Intelligence Community is organized and directed and
what restrictions apply to intelligence activities. It is logical tc assume thet

"the Reagan administration will at least consider, if not agthally issue, &

PX- 4

replacement for E. 0. 12036. The comments which follow treat with such & new
executive order from the vnewp01nt of the Department of Defense. The fremework
is provided by t e Table of Contents of E.O. 12036.

2. The contents of any new ekecutive order on infelligence activities -could
be merkedly effected by any White House decision to assign the senior U.S.
intelligence officer a markedly different role than the Director of Central
Intelligence now.has. No ettempt is made in this paper to anticipete the
direction any sugh decision might take. Insteasd, the focus is on how E.O.

12036 could be improved.

SECTION 1. DIRECTION,DUTIES AND RESPONSTBILITIES W1TH RESPECT TO THE NATIONAL
INTELLIGENCE EFFORT

1-1 Naﬁional Security Council.
[ : A very general stetement such as contained in 1-101 is all thet need be
said‘about the NSC role. An attempt to involve the NBC more directly,as wes tried
‘in President Ford's E.O. 11905, demonstrated this is not a fruitful approach.

1-2 NSC Policy Review Committee, and
1-3 NSC Special Coordination Committee.

-

It matters iittxe how the NCS committee structure is orgenized so long
as provision is‘made for dealing at a'high level with functiops now accomplished
by the PRC and SCC. The important thing is to involve cebinet level officers or
their immediete subordipates on an active besis and yet avoid burdening their time.

v
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Functions that particulerly néed handling by en NSC committee include' L

J --Establishing netional intelligence requirements and priorities,
" - --Reviewing the National Foreign Intelligence Program &and budget .

_ proposals for responsiveness to the needs of NSC members; - g*
o -~Considering and recommending action by the President on proposed :
2 special activities (covert actions); Loe

. --Approving proposals for sensitive foreign intelligence collection
operations; and
-=-Developing national policy for the ‘conduct of counterintelligence e
activities. 4 , ‘ e R
- 1=k, Nationel Foreign Intelligence Board. R

The functions assigned to the NFIB in 1- h01 are eppropriate to a bbdy that w;

serves as the senior adv:.sory agency for the DCI.

. Present membership arrangements pose problems. Con51dering the resources the‘

Military SerVices prOVide to the national intelligence effort, it is 1ncongruous

E.o
S

that the Service intelligence chiefs are "observers" rather than members of the NFIB.
It elso is i.ncongruous to delimit NFIB participation when substantive intelligence
productsare being reviewed ,but not when the board handles eny other business.

For some purposes &n NWFIB of the present size is clearly appro'priete, e.g.
for budget reviews, but consideration c.ould be given to_ handling part of the NFIB.
b'uﬁness by an Executive Committee consisting of the DCI,the Deputy Under Secretary
of Defense (Policy Review), the Director;NSA, Director, DIA and the head'of‘INR/State.

1-5. Nationel Intelligence Tasking Center.

The qualms that aoccmpanied beginning efforts to establish the NITC have
subsided and in retrospect there seems to have been little,if any, need to split
thev Intelligence Community. Staff into a Collection Tesking Staff and Resource
Management Staff. ~The PHOTINT,SIGINT end H‘UMINT Taskingd Offices are continuing the '_
werk of ‘the comparable DCI committees --CODG:REX,SIGINT and Fuman Resources‘Committe'es
on which all interested Intelligence Community ’e—ompone‘nf_s_parﬁcrlpate The National
Collection "-Ple.nning Office is combining the work of ‘bhe DCI Criticel Collection 3
Problems Connni'btee (CCPC) end what the Intelligence Community S‘baﬁ‘ used to do re._;;
the DCID 1/2 requirements and priorities problem. . : |

To date there has been only one ,exercise testing the passing of control of the NI

2
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_' ﬁ'om the DCIto the Secre..ary of Dei‘ense as prov:Lded at .,ec. 1-50’4 of the order. This

that practice exerc:.ses are conducted 1n the Pentagon at least annually
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“test had the expected "first time" problems. The “order should be amended to provide

Wi M
1

1-6. The Director of Central Intelligence

On the basis of experience to date, the 13 duties ass:Lgned to the DCI in ﬂ

ec. 1-601 _ ety
%’H of E.O. 12036 pose no problems to effectlve :Lntell:.gence act:.v:Ltles with:.n .

,the DoD. Th:.s would continue to be true 1f the" same duty asylgnments were d1v1ded ‘f' "

_between the Director .of CIA and a senior U.S. intelligénce off:.cer who was

SeP&{aggg frmn the dnrect management of the CIA. ST o

. National Foreign Intelllgence Program Budget S ~:-': PR

Since the Defense Department prov:.des more then three-fourths of the resources ‘_

in the NFIP and th:.s sectlon g:.ves the DCI "full and exclusive authorlty" for approval

of the NFIP budget - an author:Lty that clashes sharply with the Secretary‘s

: respons:.bll:l.ty for his denartmental budget - it should be clear why budget metters

ere a potentlal cont:mumg source of conflict between the DCI and SECDEF leflcultles

that have required many,many hours of 1nterstaff negot:.atlon, with no apparent
 benefit to the overall 1nte11:.gence program, could he elmlnated by two changes

" in the execut:we order:

-~-Amend the def:.nltlon of the National Forelgn Intelligence Program &t
. : Sec. 4-210(b) to eliminete mention of "the General Defense Intelligence
~" - Program. This would recognize thet DoD netional cryptologic and speciel
reconneissance activities are properly part of the NFIP, but would leave
decision as to what DoD activities now in the GDIP and under DCI budget
. approval authority actually are national intelligence activities up to
B - Joint decision by the DCI and SECDEF .as provided in Sec.. k-210(c). -

f-Thls change was sought by the SECDEF irf the development of
E.O. 12036. -The-DCI-was opposed.~Decision -went to President Carter,
who sided with the DCI.

--Eliminate Sec. 1—602(h), which authorizes the DCI te_conduct "program
and performence audits and eveluations."” This authority.has been used
by the DCI Resource Management Staff to conduct investigetions and '
engage in activities which go beyond budget review into highly detailed
management decisions that should be left to DoD determination.

]
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. addition of a f:.nal sentence as follows:

* intelligence officials report on

-603 Respons:.‘b:...ities for National Foreign Inte.cligence

B . s TN L
- Pt

;ynless required to coordinate nat1onal 1ntelllgence products a DCI may tend
:

to neglect thls aspect of lhs Commumty role. This section should be a.mended by

. o'.;

"The DCI shall .ensure that Nat:.onal Intelhgence Estmates and .
other national estimative products eare fully coordinated with the
heads of.collection and production components represented on the
Nat:onal Forelgn Intelllgence Board."

C e

‘_t

1-604. Protection of Sources, Methods and ?rocedures‘,
1-605. Responsibilities of Executive Branch Agencies . . . B
1-606. Access to CIA Intelligence _ o - R T

These sections pose ‘no problems to the Defense Department.

- - —
Rt

'1'<,1-7 seﬂlor Offlclals “of the Intelligence Communlty

At Sec. 1-705 and 1-709 are the first mentions of a requirementS'tnat
"unlawful or improper activity.” What-is unlawful |
can be objectively dete_rmi_nhd, but what is "improper" is a completely undefined end
subjective standard;' Ihis phrase was originally included in President Ford's E.O0. 1
in an effort to take steam out of the expected recommendations from the Church
Committee, then completéng its investigstion of int:elligence activities. What some
niew as "improper" mey be perfectly "proper" to others. This is a standard that
éiscourages tne imagination and initiative thet can be so important in effective

intelligence collection activities. All references to reporting on "improper”

activity should be deleted from the executive order.

1-8. The Central Intelligence Agency

-

The fact that Sec. 1-802_specifically authorizes CIA to produce military
intelligence causes heartburn among some DoD intelligence officers, but there is
no point in opposing such. The CIA role in production of mlit:ry intelligence is
deeply imbedded in its history, and is viewed in some parts of the government as a
needed counter to ;‘pa.roch'ialism“ in military intelligence produced by DoD components.

The duties and respon51b1ht1es asslgned to CIA in Sec. 1-8 are approprlate to a
nat;onal intelligence organization ©f its nature.

. . i L
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©1-9. The Departmepy of State . PR g oL ST

The fact that DoD :mtelligence activlties are mcluded in the mission activities'

"~ 4\ 4

for 'which overseas Chiefs c.t“:Miss:.on are respons1ble for "direction and coordination'

ca.n on occasion be & matter of DoD concern, but th:.s provismn in E 0 12036 mere&y

-

; reflects existing statutory authority that the State Department possesses.

1-10 The Department of the Treasury -

 DeD has no chenges to propose for this section. T

1-11. The Denartment of Defense

The thirteen duties and respons:Lb:Llit:Les assigned to the Secretary of Defense )

adequately cover the Secretary s 1ntelligence role, and require no change, 50 1ong

as the order continues to hold the DCI responsn.ble for approval of the Nationel

Foreign Intelligence Program budget submitted to the President.

1-12 Intelligence Components Utilized by the Secretary of Defense

1-1201.

The Defense Intelligence Agency

1-1202.
1-1203.

Tational Security Agency (NSA)
Offices for the Collection of Specialized Intelligence Through

1-120kL.

Reconnaissance Programs
The Foreign intelligence and Counterinteliigence Flements of the

1-1205.

Militery Services
Other Offices W:Lthin the Department of Defense

Within the limitations-of an unclassified order, these sections are satisfactory:

1-13. The Repertment of Energy

1-14. Tne Federal Bureau of Investigation A

* 1-15. The Drug Enforcement Administration

These sections pose no problems to DoD. Justiee Department representatives have

| indicated'some concern over having DEA considered pert of the Intelligence Community

but DoD has no reason to take a position on this.

Declassified and Approved For Release 2012/08/15 : CIA-RDP02T06251R000900310023-0



o

. .-“

- Section 2. RESTRICTIONS ON INTELEIGENCE ACTIVITIES

This section of E. O. 12036 is & modest amplification of the restrictions vritten
into E.0. 11905 in 1976 as part of en Executive Eranch effort to anticipateﬁ: ';;ni 1« :
lessen the public impact of - recommendations expected to be 1n the Church Committee:
report, then in final drafting stages. While these restrlctions apply to all i?.t
DoD intelligence components they were written w1th CIA act1v1t1es primarily in mind

As required by the order, The Defense Department has promulgated implementing '
procedures concerning these restrictions. Negotiations for Attorney General approval
were time consuming and it was not until November 1979 that a 130—page DdD 52&0 l-R,
"Prccedures Governing the Act1v1ties of DoD Intelligence Components that Affect

‘United States Persons,' was published A revision of these procedures on the basis_:

Y is

o~

_of operating experience is in the final steges of coordination.

E.O. 12036 gives the Attorney General a much stronger role in over51ght of
intelligence and approval of intelligence directives and regulations than had
existed heretofore In some ways, the Attorney General role usurps end overleps
responsibilities formerly exercised by General Counsels of the departnents and
agencies. Any revision of E.O0. 12036 should include-a re-examination of the role
oi the Attorney Generali'*” . |

Prov1510ns of the order's Sec. 2-202, "Electronic.Surveillence," lost much of
their applicability upon passage in:October 1978 of "The Foreign. Intelligence -
Surveillance Act” (P.L. 95-511) - the "domestic.wiretap bill". Review of this
section should be a part -of any revision of E O 12036._ | |

Revision of Sec. 2- .20k , “Phys1cal Searches,- ‘would be- helpful'to DdD 1f prov1s10r
were made for ‘unconsented searches of military personnel by a‘Defense component The
present section stipulates that "no agency wzthin<the Intelligence COmmunity except
the FBI may conduct any unconsented searches within the United States.- .

The restrictions section most in need of clarificetion/modification is Sec 2- 207
"Undisclosed Participation in Domestic‘Organlzatlons. This is'e highly sensitive
topic and loosening of4existing res;rictions will attract.unfavorahle attention from

organizations such as the ACLU and other critics of intelligence activities.-n

_ : 6 :
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Sec. 2-305 R A"Prohibition on Assass:.nation, " was included because of the
Congressional investigations s but it .is applicable only to federal emplbyees and

persons acting for the Government Crim.nal statutes concerning murder should make‘-;y

© o Bg oy ’

any specific prohibition on assass:mation unnecessary din an- executive order.

Section 3. OVERSIGHT OF DVTELLIGENCE ORGANIZATIONS .

3 -1. Intelligence Over51ght Board -

E.O. 12036 continued the IOB that had been creaﬁed under E.O. 11905,
but gave the IOB the additional authority of conducting such 1nvestigations as the
Board deeméd necessary.In view of the role of the worney General 1n‘ overs:Lght of
-intelligence activities, the IdB serves no particulerly useful purfose end could.
vbe abolished The only reason for retaining 1t has to do w1th :pubhc relations,"
51nce its abolition could be criticized in the media as an "unleashing" of'
intelligence.

Even if the IOB is ketained, the charge that it is to be coneerned with
~the "propriety"” es well as the legality of intelligence activities should be
..eiiminated. fhe earlier discussion of this point in treatment of Sec..l-7 epplies.

3-2;Inspectors General and Genersl Counsel . . . -

3-3.Attorney General
3-8 Congrescional Intelligence Cormittées

If oecismn is made to elminate the IOB and delete requirements to report on
matters of propriety these sectlons will require rev1slon; otherwise they pose
.no problems to DoD. After long negotiation, the. final approved version of ‘S.228k .
the JIntelligence Oversight Act of 1980," lergely reflected the introductory languaé(
of Section 3-14 o ,, | | PR |

Section . GENER.AL PROVISIONS

)4 1. .Lm;glementation , .

-
R =

_ Provisions generafly*ofmthis-nature should be included in any comprehensiw

i |

executive order dealing with 1nte111gence activiuies. This section poses no

problems to-DaD intelligence actinties. P L ¢

o
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h-2 Definitions

. '--->. . ~Sec. 4-207, "In'telligence Community and Agency or Agencies Within the :

Intell:.gence Cc:munity,' 1nc1uded the Drug Enforcement Administrauion as a component

element of the Community. This ‘was prma.nly to assure that oversess activities of

.the DEA would dbe appro;priately coordinated with the CIA. Whether 'DEA should be A

.'considered a part of the Commu.nity should be determined between CIA and the

I

.Department of Justice. It is nf no real concern to DoD whether DEA is in orr out.

~ Sec. h-210(b),i‘;.[;_ﬁ§:fﬁ;£i‘;hal Foreign Intelligence Program,"” should be
emended by deletion of "the General Defense Intelligence Program." This already

has been discussed in consideration of Sec. 1-—692.
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