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= L. Introduction
= The above-raferenced A-187 from 1963 glves considersile background
on the orlgine of the Guaird Falls dispute, The 1985 airgrams frans-
mitted coples of notes axchanged during the recent resurgence of this
issue, and the referenced telegrams provide the latest developments in
which the dispute appears to have taken 2 new and mors sericue turnm,
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In 1962.83, the dispute flared up, prompting cur A-167, because the Brazilian
presd had announced plans to develop the hydroelectric potential of the falls.
At present, the principal issus 15 the presence of Brazillan troops In territory
that the Paraguayans regard as still uncharted. The most recent developnent

is the Paraguayan repeort that thesze troops have been reinforeed and that the
Brazilianz are now bullding a road inte the disputed ares, This development is
especially gericus 1n that the Paraguayans themselves have sent a new frontier
detachment of over 15¢ men and officers to Guaird., Clearly, as the mmber of
troocps increases, the posslbilities of an ineident alse inorease,

Although the boundary with Brazil was esteblished by a treaty in 1872 and
by a Mixad Boundary Commisasicen in 1872-74, there were amblguities azs to details.
A Protoecol signed in 1930 empowered a new Mixed Border Commission to put inter.
mediate markers in the Guaird area, Twe principal questione emerged. One,
more directly related to the hydroelectric problem, was whethser the Gualrd Falls
themselves (8alto de las Slete Caldas} belonged to Brazil or to Paraguay and
Brazill in cofidominiwm, The cther, more pertinemt to the current dispute cver

. the Brazllian troops, was whether the boundary along the Mbaracayd mountain
ranga, which rung west from Gualrd, followed the northern or the southern ridge
Just before the falla. The Brazilians clalm that the southern ridge is the
boundary and their troops have penetrated the zone between these two parallel
ridges. BSlnce the 1872 Freaty sald that the esst-west border should follow the
highest part of thes Mbaracay® range, and since tha Paraguayans belleve the nor-
thern ridge to ba the tallest, Paraguay has protested thils movament of Brazilian
troops. :

Below, the reporting officer has fried te analyme the principsl lsgues
invelved in the dispute., This approach will hopefully provide wseful background
on the problems that réemain to be resolved, as well as to suggest possible bases
for a selutien. The approach ia not historical, and the above-referenced
commmications should be seen far further background om the case., 1Inh dizcussing
the wvarious aspects of the dispute, the writer has referred back to official
doouments whanaver possikbla. Various trestises have been written by Paraguayans
about Guairs, many of whish claim the whole area for Paraguay. The following
is intended to reprasent strietly the official govermaent-te-govermment points

. of view. :

B. Map of the Area: Explanation

It is useful to refer to the enclosed map for a visuwal representation of
the pressent dispute. The two dotted lines from the Parani River west represent
what is believed to ke the twe parallel ridges. The solild line croseing the
northern ridge 1s the approximate location of the road the Brazilian scldiers
have begun to construct. The solid part of this line represente completed
gonstruction, while the dotted sxtsnslon represents a ploneer road still in the
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early conatruction stage. It is interesting to note that the Paraguayan ailrstrip
below the southern ridge alse appears to cross inte the disputed territory.

{This picture was taken by an IACS contractor about a year aga. At that tims,

ne road construction was in evidance., The lines on the picturs have baen drawm
by the Embassy‘s Dafense Attachd,}

One should also nets frem this plcture the peculiar structure of the Seven
Falls, which lie in a line north-south and fall from east to west. The southern
ridge of the Mbaracayd hits the falls exactly in front of the fifth fgll. Thesa
two ‘ridges, in turm, are mere cutcroppings, joining at a point gseme 20 kilometers
from the falis. ' :

C. lesues

Was the boundary definitively established 1in 18747

. There can ke little doubt that the boundary lines, as drawn by the Mixed
‘Boundery Commigsion in 1872-74, established the juncture of the Mbaracayd

ranga and the falls at a point near the fifth fall. "This is dtated quite
éxplicitely in the 16th Act of the first Border Commissicn of Octobor 19, 1874,
Such a Juncturs wonld seem to favor tha Brazilianm contention that the boundary
followa the southern ridge of the Mbaracayd at the falls., But one can alzo

draw a line from the end of the northern ridge to the fifth fall, and the text
of the 16th Act does not appear to be expticit enough to discount this, (The
text says that the line goes in the “general direction” of so many degrees for
#o many kilemeters until it reaches the "fifth and most important® of the 8even
Falls.} To be vertain where the boundary lies, one would need 3 detailled map.
Unfortunately, the Embassy does not have coples of the official maps which were
drawn in 1874 and signad by the Paraguayan and Brazilian members of the boundary
commiasion. It would sppear, however, that the official map 1s unfaverable to
tha Paraguayans since they insist quite gtrongly in their latest note [Hote #712
of December 14, pp, 14-18) that treaties take precedence over acts apd acts over
naps when a boundary is in question, . -

The Brazilians, of course, insist that the work of the commission in 1872.74
has definitively eatablished tha border,

The question reopenmed in 15307

In reply to the Brazilian argument that the border was established by the
Boundary Commission of 1872-74, the Paragusyans turn te ancther dosument; the
Protoeol of 1930. The primary purpose of this Protocol wWas to create a Boundary
Commission to carry out the terms of a Complementary Boundary Treaty signed in
1927, which makes no meption of the Guairé Falls area. But the Protocol alse
empowerad the new Boundary Commission to repalr old boundary markers and toi
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place intermedliate markers along the Mbaracayd to Guailr&, These new markers
were to be placed so that they would be directly visilble one from the other.
Although the Protocol adds that the lines are to be drawn in accordance with the
1872 Treaty and with the final act of the 1872.74 Border Commlssion, the
Paraguayans hold that it has essentially recpaned the border question.

The acts of the Boundary Commission from 1879-74 established only one offi-
¢lal marker along the Mbarscaytl; that of Ybicuf, whers the range jolns the-
Amsmbay mountains, No wmarker was placed at the' falls themselves eince theay were
¢ensidered a "natural boundary®. Hemce, the Paraguayans contend that the entire
border along the Mbaracayl from Ybicuf to the falls - 135 kilometers - was niot
effectively demarcated until the new Commission began 1tz work. They chide the
Brazllians for claiming that the border has been vompletely demarcated since
1874 _when the reconstituted Boundary Commission hae lald seme 341 new markers
from Ybicul to the point where the range splits just before the falls,

The Paraguayans use the case of the 1934 markers (See our A-167, ppl2.14)
to buttreas their argument that the 1930 Protocol recpaned the border qusstion,
This marker, constructed Ly the new Commisslon as an *chservation pest,* lies at
the foot of the southern ridge of the Mbaracayd., Although Brazil wished to have
an officlal boundary marker established in this area, the Paraguayans refused
to accept the idea until scientific observations could be made, The Paraguayans
thua satablished for the record at the begimning of the work of the new Commission
that they at least coneidered the boundary as still undetsmined.

Where is the cumbre?

The Treaty of 1872 definltely states that the border lies along the cumbre,
or the highest part, of the Mbaracayf, Ths Paraguavans clailm that the northern
ridge is the cumbre and should hence be the border. This elaim is based on the
fact that the most recent measurements of the new Boundary Cemmission show that
the thres high points in the northern ridge ars higher on the average than the
three highest points in the scuthern. {See our A-167, pp. 15-1&) Howsever, tha
highest. point in either ridge is in the southern, and the southern ridge has
more high’'peints in total than the ridge to ths north, There might, therefors,
be a case for arguing that the cumbre is the southemm ridge even an the basie of
the latest measuremsnts. '

Another factor complicating the issue is that of the watershed. The Brazilians
seem to believe that the watershed is along the southern ridge which, if fixue, (and
agsuming a watershed oan be sstablished at this point), would be another arqument
in favor of the southern ridge as the cumbre. (See GOF Note #310 of Ootober 29,
1865, paragraph 15, quote frem the 6th Act of the new Cemmission.)
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Do the falls themselves belong to Brezil?
I 1

The Treaty of 1872 is irndefinite on thls point, stating glmply that the
boundary goes up the Parang River to the Salte Grande and then from the Salto
Grande across the Moaracayt. Since the Paraguayans insist on the primacy of
the treaty, 1t is intsresting fo nole that the wording "salto grande® seems to
imply *fifth £all”, which leaves open the posaibility of awarding at least the
first four falls exclusively to Brazil on the basie of the treaty alone., Hever-
thelmas, one can argue, a8 mest Paraguayan writers do, that "Saltc Grande® 1a s
generic term for the falls as a whole. In addition, even Af the fifth fall is ’
accepted as the boundary, a straight 1ine drawn from the foot of the northern
ridge {asswming the northern is deeued the cumbre} to the crest of the fifth fall
would cut acress the four nmorthern falls rather than leaving exclusivsly to Brazil.

Tf one turns from the Treaty to the acts of the 1B872-74 Boundary Commission,
1+ is clear that the border was intended to be at the fifth fall. But even these
asts do not solve the guestion of whether t¥ds line was to go all the way to the
crost of the Fall or to sawe polnt in front of the fall. Although the offielal
mape of the Boundary Qommission would elucidate this matter if drawn in encugh
detail, they ocould well be smbicuous, especially since the Brazillans emnphasize
+he acts rather than the maps of 1872-74 in defending theilr idea that the houndary
ends in front of the falls. (While the maps may solve the gusstion of which ridge
of the Mbaracayfl was considerad the boundary in 1874, it would require more detall
to detarmine the exact terminua of the line at the falls,! The view of the 187i-74
Conmission that the falles themselves constitute a fnatural boundary marker” 1s a
poasible argument against the Brazilian contention that the line stops short in
front of the falls.

1t is worth considering the Brazilian position in more detail. In their
recent Note #310, the Brazilians hold that the #axtreme eastern” polnt of the
Paraguavan frontier is on the right bank of the river, exactly in the area of the
1954 observation post. They clte the l&th and 17th Buts of the 18Y3-74 Boundary
Commissien in support of this position. {Bee paragraph 7 of the note) Howsver,
this ie an interpretation of the 16th and 17th Lcts and is not specifically stated
in these documents. Indeed, the Brazilians would appear to have taken a right-
bank position as a bargalning polnt sinece, in the 1934 dispute over the ockaerva.
tion post, they apparently gave the Paraguayans at least to the thalweg, or the
deepzat part of the river before the falls. (Ses GUP Note #712, pp. 18-19}

This question of the thalweg is an interssting one., (If 1s treated in more
detall in our A-167, pp. 9-10). It appears that the Brazilians originally tried
to have the right bank of the river established as the border in the 1872 Treaty
but compromised with the wording that it should Follow the "cauce o canal.”
Althoush this wording is ambiguous, 1t can be argued from the peculiar structure
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of the falle . falling from the =ast into a north.south gorge - that the "cansl®
iz the gorge itself and not the falls, which would thus lie to the aast in
Brazilian territory. This would mean that, on the basis of the Treaty itself
(which the Paraguayans regard as the primary decument in the case), the falls |
belong to Brazil. HNevertheless, the Paraguayans could counter with the argument i
that the main channel should be followad right.up to the falls themzelves, or
that the whole concept of chanmel or thalweg is irapplicable when a waterfall is
reached, -

What about hydroelectric development?

Hydroelectric development is undoubtedly the principal lssus lving behind
the. Gualrd dispute. The Paraguayans would like to have the border as far north
as posajble to strengthen their clalm over the falls, while the Brazilians would .
like to have it stop on the right bank of the Parand leaving the falls exclusively
to Brazil. Although the principal point of contention in the recent exchange of
notes has heen the northern versus the scuthern ridge, with the Brazilian troops
betwasn, the Paraguayans developsd an interasting arqument in the exchange of
1962-63, prompted directly by the hydroelestric development igsue. The arqument
wag that, aince Paraguay owns the right bank of the river at the falls, it has
xights over the waterflow and condeminim over use of the water resources. This
argument could be usad aeven if it is determined that the boundaxy stops at the
right ‘bank. (Bes GOP Note #3568 of Juns 10, 1363, sent as an enclosura to cur
.5 of July 3, 1983.)

Interestingly, the Brazilianz are already diverting water around the falls
just to the south of the seventh fall to provids electricity for the town of
Puerto Guaird. This was done apparently without SOP protest. The project which
caused the Guaird dispute fo arise in 1962 ecalled for a major diversion to the
east of the falls, returaing the water te the river at a point some 25 kilcmeters
below the falls. (See our A-167, p..19) It is werth noting, however, that
another proposal wae to develop eleatricity by Muilding a dam below the falls
across the Parand itself. BSince the river is the boundary scuth of the falls,
this propogal would neceseitate a condeminum approach,

D. Comment:

Who has the Letter cape?

The drafting officer is not a. lawysr and does not know the legal practices
followed in boundary disputes. Without a thersugh background in intemational
1 law, it is difficult to judge, for example, whether a treaty should take prece.
. dence over the work of a comuission created by that treaty after the work of the
commlssion has been approved by both govermments, Likewlse, it is qifficult
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to Judge the degrea to which a protoeel such as that of 1930 can reopen a
question supposedly sclved over 80 years before, sspecvially when the protoool
specifies that the earlier work is to be followed, Other questions of a more
technical nature, such as how to determine the highest part of a mountain range
or how to treat the problems of thalweg and condominium, also require a know-
ledye of precedents from international law,

Another problem is that of discovering exactly what was Iintended by those
signing the 1872 Treaty, what was detemined by the 1872-74 Cormission, and what
have been the gulding principles and decisione of the 1930 Commiseion since it
began ite work. The documents that have beem made available thus far are incom.
plete. It would be most interesting, as suggested above, to have the official
maps signed by the members of the Mixed Commissien in 1874, In addition, it
would be particularly instructive fo have the last fct of the new Commigsicn and
whatever other infomation might be available on its work in 1962.63, when the
question of the two parallel ridges eame to a head., From the latest GOP note,
it appears that completion and approval of the work onm the final stretoh of the
Mbaracayf border has been delayed by the Tpour health® of the Brazilisn First
Commissicner. (Note #712, p. 30) The Brazilians claim, however, that the work
stopped because the Paraguayan commissioners *did not want to finish 19 matkers
already constructed, nor to agree to the constructien of 12 other markers zlready
planned,” {Note #310, paragraph 9)

Yevertheless, with these gualifiecatlens in mind, the reporting officer would
offer a layman‘s opinion that the Braszilians probahly have the stronger case, both
as to ihe Mbaracayfl ridgea and to the falls., Tha Paraguayans night argue that
earlier treaties gave the Guaird area to Paraguay and that they were wnder duress
in 1872, having just loat the Triple Alliance War {(this last point is suggested
in the GCOP’s Nots #712, but the GOP hag based its case on the 1872 treaty as it
stands and this would certainly be fhe first paint of referencs in any legal
judgment of the case, To be.sure, the treaty and subsequent acts are sabiguous.
In addltion, the 1330 Protocol did reopen ths boundary ¢uestion in a senss,
whether or not the Brazilians admit it. DBut the welght of past tradition seems
te be on the side of at least most of what the Brazilians eclaim,

To the sxtent that actual poesession of the falls could serve as an argument
in favor of ownsrahip, the Brazilians alsc appear to have the stronger case.
They are already using the falls for elentricity, they have a mizeshle town,
Forto Gualrd, nearby and they have ths only accessible road prasently leading to
the area. {In addition, it has been reported that most of the pecple in the
territory coneceded to Paraguay are Prazilians and use Brazilian CUTTENSY. )

But the fact that Brazil has the stronger case does not mean that 1t has the
only case. To most Paraguayans, this issue is vitally important, The Brazilians
do not appear te have given it the attention it iz due., Thelr notes have an
unaympathetic, ummagnamious tone, and they have to all appearances deliberately

CONFIDENTIAL

Declassified and Approved For Release 20124207 : ClA-RDPOSCO120T ROOOS003270015-4




Declaszified and Approved For Release 20121207 @ ClA-RDFOSC01297 RODO40037F0015-4

[

e

CONFIDENTIAL

»

. Page 8, A-g34 from Asunclidn

provoked the Paragusyans by moving troops and bullding a read into the disputed
area. An effort koward conciliation by the Brazilians would appear to be in
order, especially given the prineciple that larger nations should be forthcoming
in. disputes with their smaller and less powerful nelghbors., ({(Ref: CR-8394,
December 20, 1968}

Need for a comprehensive solution

T+ can be readily seen from the above that this dispute 15 a complicated
one, A comprehensaive soluticn is needed which would settle once and for all the
guestions of the mountain ridges, ownershlp of the falls themselves, and hydro.
eloctric rights. Given the highly charged feelings on the Paraguayan side, it
soams doubtful that the two nations will be able to anplve the dispute on a
bilateral basis. Derhaps a temporary settlement can be made, with the Brazilians
withdrawing their troops, but this would merely postpone final reselution of tha
igeusa. For that reason, and since there are various legal questiona involved,
it might well ke advi sable to bring the whols matter before an jnternational
court, Of course, the Paraguayans could alwaye refuse to accept the decigion of
auch a court, and well might, if 1t went against them, But the very fact that
an cbjactive lnternaticnal body had egoc decided would tend in the leng run to*
erode. the Paraguayan sensitivity to what they doem the "imperialism® of Brazil.

Although 1t would be impertinent to anticipate the solution to the dlepute,
one suggestion which may ke worth considering vis-a-vis the cumbre cuestion is
to sidestep the issue of the two parallel ridges altogether oy drawing the
boundazy from the last high point just before the split, which is higher than
any subsequent point in the two ridges, direct to the £ifth fall. (If our indi-
cation of the two ridges on the enclosed map is correct, - then such a line might
alpe sidestep the problem of the Brazilian road and the Paraguayan airstrip by

.cutting neatly between them.) With regard to the falls themselves, 1t phould be

noted that, even if they are awarded exelusively to Brazil, there would sean o
be some justlee to the Paraguayan clatm for a volece in their development. COne
solution to this gquestion might be to {nsure Paraguay an option of partial
ownership, up to a given percent, in any hydroeleetric plant to ke built in the
ared.

For the Amkassader

4 Rebert C. Brewster
Counselor of Embassy
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