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ol | On August 31 the Ecuadorean Forelgn Mlnlster, Ner a11 1

dum’setting forth.- Ecuador's: ‘present p031t10n on . tbe Ecuado
- Peru boundary problem._ The Memorandum, ‘which was addres#&d
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::~to each of the states guaranteelng the Protocol of Rio -
©. Janeiro of January 29, 1942, veferred to the recent res

“tion by the Peruvian Chamber. of DEPULleS calllng for a uniT—
‘lateral placing ‘of ‘boundary ‘markers in the so-far -undemar cated
‘Zamora-Santiago region. It ‘states’ that. faced with this

. Peruvian’ resolutlon, Ecuador. is: oblleed ‘to point out to-the fﬂ’
. Guatantor States that amny unilateral -action by- Peru would:be ’

 comp1ete1y arbltraly, illegal, and without any validity in-
- establlsnlng the true boundary . The- Mefiorandum refers to the -

j‘-geograpnlc ervor {(lack of a waterst1ed between the Zamora and

" Santiago. Rivers)*.contained in’the. Rio .Protocol with respect’

“fito this zone, ‘stating that. because of “this error the- Protocolj3?€5

’.,:‘.y‘.

-

'jiﬁcannot ‘be enforced in the Zamora Santiago’ region. ‘It p01ntsv;‘””'

~|: -out that because of this error the work of establlshlng the

-}t;boundary was. 1nterrupted 15 :years ‘ago and . that nothing has .
”,happened since to Justlfy resumptlon at thls time. The Memo- T

 yrandum reiterates Ecuador's position ‘that the'Rio Protocol as -
a.whole violates- lnternatlonal law and that the ‘entire question
.. should be’ SmelLted to Jurrdrcal procedures to determine its
“‘invalidity. . Peru, it points out, ‘has shown .no willingness" to.
"submlt the ‘matter to Jurldlcal detérmination as suggested by -

Q; l_Pres1dent Arosemena berore the Counc11 of the Organlzatlon of_J:
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' Amerlcan States on July 24, 1962 The Memorandum quotes the '
*Ecuadorean Foreign Minister's ‘public statement of August 17, 1963,
(not ‘a note to Peru as stated in Embtel 152) protesting any

. ,unllateral phcement of boundary markers and -insisting the geo-

.~ graphical ‘error. in. the Protocol leaves it as unenforceable now.

;;‘as it was. 15 years ago,; (Sce Embtel 110) ' :

A On September l the Junta publlshed 1ts' 'political plan' for
" ‘Ecuador - outlining its proposals for a new social and economic
" structure of the nation.  ‘In this. plan the. Junta, in a.rather
- 'mild ‘and matter-of-fact tone, proclalmed the question of Ecuador s .
' terrltory as. one of prlmary concern to the Government. :

. - r'. : .
L COMMENT' The Memorandum handed the Ambassador was’ strong, yet
;'not 1nflammatory in tone, It appears to be.an unamblguous statement
. of ‘Ecuador's p051t10n ‘and - a repeated appeal that the question of ,
" .the Protocol be submitted to a Jurldlcal solutlon,_ ThlS Memorandum,

) " however, . plus the statement congerning the territorial questilon in .
" the Junta's’ "master- plan" for- Ecuador,. indicate. the degree to which
~the boundary:question is an’ active -and potentlally ‘explosive issue. |
The Embassy’ has’ attempted to dlscourage continued public discussion -

.. of the boundary question,. but the recent- Peruv1an resolution and
.~ -the nationalistic fervor engendered by. Ecuador's celebration last

- week of the 400th anniversary of.the Audiencia de Quito. (see ‘Embtel

ff2143) have agaln brought the issue” "publlc conSC1ousness._ S

i Although Ecuador is- ready to submlt the problem to an. inter-’
L national Juridical solutlon, it xs'lmpllcit that it would expect
< and . strive. for-a’ decision of “nulllty", thus .allowing Ecuador ‘to’
l}?*}start over from, the situation ‘existing. before the Peruvian military: -
- l-action in 1941% 42, ~the ‘only. "Just" solution” really ‘accéptable to
- Ecuador;® - Thls is a step better than VELASCO's unllateral declara~
~tiom of "ullity", but does not-appear. to go. S0 "far as accepting
'ﬂ;mlnor revision of the ‘Protocol, whether as the result of a -
- decision by an 1nternatlona1 body orof brlateral agreement, to
"~ allow final determination of the boundary in- the. undemarcated
_sector. - Although the Junta is. ‘pinning its: legal: argument more on
‘ the lnexecutablllty of the - Protocol because of the geographical
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Merror", the élleged "eriminal aggression' by Peru is still in the
back of its mind as the principal emotional and political basis
for invalidity of thé 1942 Rio Protocol,

'— oe . . l\-;.l " -‘ '_ ‘
Enclosure:: - Ce

o '.'Te'j_ct k,én:d“,imo_ffic.ial_ trans 1>a'tj.on' of ,Ec:_uadorean_ Meino‘rai;'dﬁni.
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"* % They are in efféct the same river, .the Zamora bécoming the
|- Santiago at the village of La Union where the Rio -Namangoza
;" joins the main stream. _ L o

. CONFIDENTIAL
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‘ME MO RAN D UM { © . Enclosure. to A-135
' from Qulto. :
UNOFFICIAL TRANSLATION '

. -The'Minister of ForeignﬂRelations‘of'ECUador'considers it
necessary to point out to the Foreign Ministries of the Guarantor-

_States of the Protocol of January 29, 1942a1the‘following points:

Z.b' The Chamber of Deputles of Peru, in 1ts session of August
16, 1963, approved a motion to ‘the effect that Peru, inviting.

the Guarantor States to w1tness the operatlon, ‘proceed unilaterally -

‘to erect boundary markers 1n the Zamora Santlago reglon._

'a_53 Faced with thlS attltude on the part of the Peruv1an Chamber

of. Deputles, ‘the- Mlnlster of’ Forelgn Relatlons .of Ecuador

. hastens to make:élear to-the chavelleries of. the Guarantor States
- - of the Protocol:: that any unllateral placement of boundary markers
”-niby Peru 'would be an. act. absolutely -arbitrary, lacking any- valldlty

S in determlnlng the true boundary, ‘and . w1thout legallty accordlng
"~ to . the “norms. of 1nternat10nal law. - A

"“-g4;- The Forelgn Mlnlstrles of the Guarantor States are well aware

.of the reasons for the 1nterruptlon of the work of . demarcatlng

iﬂ‘the boundary 157 years ago. Tihese reasons -have not disappeared,

nor has ‘Peru; durlng all of ‘this.period, been able to refute them.
Because of this, it .is ObVlOUS .that ‘Ecuador has had to oppose at

.3hall tlmes ‘any . attempt £6" enforce the Protocol in this area, with
.respect to whlch the Protocol contalns an essent1a1 geographlc

error

.fl;yfg; The Memorandum;presented}to“the Guarantor States on July 29, 1959

“by Ecuador througn its” ‘Ambassador- to Rio de Janeiro - “who was-

f}_recelved by the representatlves of the Guarantors f'establlshed L

.. clearly ‘the. imp0831b111ty of - contlnulng the attempt to demarcate a

,}ffboundary 1n the Zamora Santlago sector:- Ecuador relterated that,
f;5because of factors ‘imposed: by - nature, it was lmp0381b1e to. enforce

-+ "the: Protocol of: January 29; :1942; in the Zamora-Santiago region . ,
- since no watershed existed- between the Zamora ‘and Santiago  Rivers; - -

- or to. contlnue the demarcatlon where there was no . valld agreed

“ufdllne.

156, The Ecuadorean Government has clearly expressed its’ pornt of -

.
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‘view with respect to this’ st111 unsettled problem’ w1th Peru. Umm&n7

‘i On July 24, 1962, the constitutional President of Peru,fin F formal

speech before the Councrl of the Organlzatlon of Amerlcan Sates

-fjln Washlngton, stated

"lt is the law in the Apericas that all existing
problems, or those which may arise, in the Contlnent

“must be resolved.by peaceful and juridical means. A o
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. 'serious problem exists between. Ecuador and Peru:. The
Protocol of January. 29, 1942, is absolutely incompatible
-with the fundamental pr1ncrples and norms -of American
international.law. Ecuador is ready to submit the
 dispute with Peru to one of the instruments for peaceful
isettlement of lnternatlonal controversies contained in
“inter-American agreements now in-force. Continental :
,"”solldarlty requires that a just solution to this dispute
';jfbe found, which would permit the. two-countriés:to begin
. d fruitful cooperatlon and 1nt1mate relatlonshlp for-;b
~ the common good " : :

T As ‘can be seen, Ecuador has expressed before the Amerlcas 1ts
B readlness to seek a peaceful and juridical solution to the
_ “problem._ “To date, there has not been ev1denced a 31mllar leadlness’ﬂl
';fffon the part of Peru._ﬁ-‘ L : S "

'-jf8 Respect for treatles does not exclude the pOSSlblllty Lhat a
tleaty may v101ate 1nternatlonal law, and that, for. that
reason, a juridical proceeding may establish its invalidity. It'is
~necessary. to distinguish between the revision of a treaty. and the.
" nullification of a treaty: -revision may be achieved thlough the .
- mutual -agreement of parties to the treaty, but nullification does _
" mot-necessarily depend upon consent of all-parties, ‘if -the nulllrl—ﬁ
"fgcatlon is a consequence. of the violation of fundamental norms of
- law. .For this reason, nullification; as the result of a- Jurldlcal
: process- lmposed by international law, far from injuring the
'*fjurldlcal consc1ence of the Amerlcas, would exalt and strengthen Co

=y;'9 In conformlty w1th thlS crlterla, the Forelgn Mlnlstry of I
ERTAR Ecuador, having knowledge of ‘the motion approved by 'the- Chamber'.”
"itﬁ;of Deputles of - Peru corcerning. the" proposed unilateral demarcation ..
. -of the boundary, made -a public. declaratlon on August 17, l963 eons

fg’talnlng the follow1ng p01nts°tf;;;ug,...\ 4 : R

L : "As the Protocol of 1942 V1olates 1nternatlona1 law, g
_-11t must be subject to- JUlldlcal procedures for a determination
" of its invalidity.: Until such procedures are carrled out,. it- 1s
' obvious that Ecuador must oppose the proposed execution of the
'-,Protocol ‘particularly in a sector: with respect to Wthh the
Protocol contains an éssential error. The unilateral demarcatlon
- of the boundary proposed by the ‘Chamber of Deputies of Peru

- would clearly be. 1mp1oper, 51nce any demarcatlon.hav1ng to be,
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by its nature, a comblned operatlon of both. partles, this unilateral
action would be without legality. Such action would be even more
improper since, apart from the serious reasons maintained by .

- Ecuador for ‘the invalidity of the Protocol, it would be proposed
that a boundary be demarcated in an area with respect to which
the Protocol is unenforceable due to a geographical error contained

- in it because of the inexistence of ‘a watershed between the Zamora

and Santiago Rivers which 'itself establishes the physical inexistence
of a boundary 'line. For this reason the work of establishing the
- boundary has been interrupted since 1948 - Thus this problem was

‘.clearly defined 15 years ago.

K :Quiﬁo,;Augﬁsﬁ.31;;}963.,
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MEMORANDUM-"", Enclosure LOA135
from Qulto_ '

El Mlnlsterlo de Relac1ones Exterlores del Ecuador considera

" ‘necesario hacer presenLe a las llustres Cancillerias de los Estados
Garantes del ProLocolo de 29 ‘de enero de 1942 los SLgulentes

puntos.-

24 L Camara de DlpuLados del Perﬁ en sesién de 16 de agosto

de 1963, ha aprobado una mocidén en el sentido ‘de que el

. Perd, 1nv1Lando a los Estados Garantes para que ‘se hagan presentes
. en-la operac16n, proceda untlateralmente a 1a colocac1on de hitos
oen el sector Zamora Santlago.." - : : =

T;dj;' Ante semeJante actltud de la Camara de Dlputqdos del Perﬁ

el Mlnlsterlo de Relac10nes Exterlores del Ecuador se

,'apresura a ‘poner de manifiesto ante las Ilustres. Canc111er¢as
..de los Estados Garantes del- Protocolo que cualquier, ereccidn.
“unilateral de’ hltOS de parte. de aquel . pafs seria un hecho -

""Eabsolutamente arbltwarlo, carente de valor demarcatorio y

.'fdesprov1sLo de" toda. Jur1d1c1dad segﬁn 1as normas del Derecho'”

"'fQInternaCLOnal.,p..

v;‘de error geograLlco esenc1a1

’4; Las Canc1llerlas de 1os Estados Garantes del Protocolo de
.,.f'1942 conocen a cabalidad 1as razones por las cuales fué interrum-
- pida 1a demarcacidn hace qulnce afios, Esas razones no han '

desaparecido ni han. podldo a lo largo-de: todo este tiempo ser'
refutadas por el Perf. Y por ello es obvio que el Ecuador ha

.. debido oponerse en todo momento a la pretendida ejecucidén del

P;otocolo en un sector respecto del cual el 1nstrumento adolece

- 4

El Memorandum que presento el Ecuador a los Estados Garantes
,; el 29. de Jullo de 1959, - per: lntermedlo del EmbaJador en’

" 'Rio de- Janelro - .quien fué recibido en el seno de la Junta de .

.. _Garantes "=, dej6 perfectamente estable01da 1la 1mp051b111dad de’

.+ proseguir ‘la ‘demarcacidén en el sector Zamora- Santlago° ‘Reiterd-

.~ el Ecuador. que, por la naturaleza de. 1as cosas, es. 1mp031b1e _

i ejecutar el Protocolo de 29 de enero de 1942, en la-zona afectada.

por la- inexiétencia del divortium agquarum entre el rio Zamora y

tif'el vio Santiago y- prosegu1r 1a demarcac10n donde no- hay linea

T valldamente acordada
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6. El Gobierno ecuatoriano ha'expuestq_claramente su criterio,
" respecto al problema pendiente con el Perfi. El dia 24 de
" julio de 1962, el Presidente Constitucional del Ecuador, en .
. discurso formal que pronuncid en Washlngton,\ ante el Consejo
Qde la OrganlzaCLon de los Estados Amerlcanos, dijo:

"Es ley en'Amérlca que todos 1os problemas que -

existan o se produzcan en el Continente deben ser

resueltos poir medios pacificos y Juridlcos. Entre
.el Ecuador y el PerG hay un grave problema pendiente.
"El Protocolo de 29 de enero de 1942 es -absolutamente |
© incompatible con los principios y normas fundamentales
--dél Derecho Internacional Amerlcanoo_ El Ecuador se

“mantiene dlSpueStO a someter la cuestidn con el Perd
.-a uno ‘de .1los medios de-solucidn pac1f1ca de las contro-
" versias internacionales’ consagrados en las convenciones
."1nteramerlcanas vigentes. La solldarldad continental .
"~ exige que se dé a este litigio una solucidén justa, que
“permitiria que los dos paises inicien una fecunda . 7 -
cooperac16n y estrecho lntercamblo para comun beneL1c1o.

f_] - Como se ve, el Ecuadox expreso ante Amerlca su voluntad de
_ui buscar una - soluc1on paciflca vy Juridlca " De parte del
. Perﬁ no ha habldo todav1a reaccidn alguna en.ese sentldo.

.. 8. Fl {PSESES "?suftatgfgfaggr?g 3écigy§ la p031b111dad de que -
Lo 1nternac10na e que se Siga por o tanto un procedlmlento .

' juridico que llegue a- ‘establecer. su. invalidez.’ Es preciso .-
- .distinguir entreé-la revisidm deun tratado 'y’ la nulidad de: un
, o ‘tratado: la. revisién se hacé por ‘mutuo- consentlmiento de las
‘- . Partes; pero la’ anu1a016n no-. depende necesariamente de _ese:
_ _QTCQnsentxmlento, 'si es consecuencia.de la’ violacidn -de . normas
“ﬁf’fundamentales del Derecho. .Por eso, la nulidad, como reésultado
. de un’proceso Juridlco impuesto por la ley. 1nternac10nal lejos
":de herlr 1a conc1enc1a Jurldlca de Amérlca, la enaltece y consollda

29y En conformldad con ese criterlo, 1a Canc111eria del Ecuador,-
© 7 al tener conocimiento de la mocidén aprobada en. la- Camara.
- de Diputados del Per(, sobre.la pretendlda demarcacién unllateral
‘entregb,. con fecha 17 de agosto de - 1963 un Comunlcado ‘en los»
:_A31gu1entes térmlnos. : - :
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:"Slendo como ‘es el Protocolo de 1942 Vlolatorlo de la v

ley internacional tiene que estar sujeto. al proceOLmlenLov
- juridico que establezca su invalidez. En tanto no secumpla

ese procedimiento, es obv1o que el Ecuador se ha de oponer
~a la pretendida ejecucidn del Protocolo, en un ‘sector respecto
- del cual el instrumento adolece, ademés, de error esencial.

‘La demarcac1on unilateral que pretende.la Cémara de Diputados
-*del-Pert seria un claro contrasentido, ‘pues debiendo toda

" demarcacidén’ ser, por su naturaleza, una oper3016n conjunta’

S de- las ParLes, esa- aCCLon unllateral careceria. de’ Jur1d101uad_

SY el contrasentldo seria tanto mayor cuanto que, aparte

de las Partes, -esa accibn unilateral carecerfa de Jurlch1aad
' el contrasentldo seria tanto mayor cuanto que, aparte de
_--las. graves causas-para. la invalidez que invoca el Ecuador,

. :sé pretenderia, ademisy demarcar una zona en. la cual el

- Protocolo’ resulto 1neJecutab1e ‘por. error geografico: esencial,

.1 ., a’causa de ‘la inexistencia de la lelSOlla de aguas entre

el rfo Zamora y-el rio Santiago, que. determlna atn_la inexis-
. tenc1a fisica de linea de. fronteraoA Por eso se detuvo la

- obra demarcatoria desde '1948. Quedd asi este problema '
lfflrmemente establecxdo hace qulnce anoso "o

‘Quito, a 31 de agosto de 1963:
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