Approved For Release 2007/10/23 : CIA-RDP56-00071A000100020084-3 ~ & ./

—

b b -
OGC Has Reviewed

Depuly Compiroller 3 Awsued 1901

office of the Ceneral Counsel

Commencenient of Sslary for Bew Oversess .Aj;mmmeﬁ

1. keferonce ic made to the memoranfum from the Chief, Audit
Division, to your office, dated U May 1951, concerning tic elfective
date for commencement of salary payments o new overseas appointoes.
Esny sppointees are required to report to ¥Washington prior to com-
mencenment of trevel overseas, end a ruliny hee been requdsted as to
whother it is mandatory or pormissive lo plart salary payments on the date
travel cammences.

2. In connection with our discussioch of the purely legal as-
pects of this problem, we believe you may be intercsted in a proposed
lsw which is now under eonsideratlon by Cbngress. The Department of
the Navy now paye compensation to iis ovel'ssas civillan appointecs,
“fyom the date of their sailing from the United States,” rather than
fyom the date they begin travel from thely homes. The Navy's practice
is based upon a &2 statute applicable ohly to the Navy, from whiich
the above quotation has veen taken (3 USLA 506), Consequently,
while most overseas appointees of the Gewermmont are being pald compon-
gatlon from the date they leave their hemes, Navy employeées must wail
until their sailing date. )

3« The Havy's dlssatiszfaction with the above eituation hae
suluinated in its rucommendation that tha 1902 statute be repealed,
snd Senate 7111 1820 has been imtrodueed for this purpose. The
theory behind 8. 1529 is that repeal of e 1902 wtatule will allow
the Ravy to operate under the provisions of Section 7 of Fublic
Iaw 600 (79th Congreee), ‘end consequently to pay overseas appoiniees
from the date they leave thelr homes,

Le The propos.d legielation is now Dbeing considerod Ly the
Senate Comittec om Post (ffice and Civil tervice, and ilat body
recently requested the Corptroller Oenerdl's opinion of 5. 1827,
The Comptroller Genaral's reply to Sematdr Olin D. Johnston, dated
27 July 1951, was generally in favor of dhe bill, and after a brief
discussion of this sroblem, the following pertinent lanjuage was
ugedy

“"The retention of the aupject aﬁafﬁutory provisions
3 usca 5067 would continue in exigtence an % uitakle
nt of

restriction woon eivilian appointess of the
AV anpheels added),

gae
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This pointed comment of e Canpiroller (eneral will carry preat
woight in the congligrsilon of . 1829, which already hae the strong
backing of the Depatment ol Defensc., X% is safe, thoreiory, to pre-
dict passage of this bill.

S« Ferhaps, in view of the atove pltustion, it would be advis-
able for thie Ageng to give pausc befors witibol ing certain bene-
fites from ite appoinlees, particlarly when ancther Goveroment depari~
ment 1s fighting (with the Comptroller Cdneral's support) to obtain
the sene benellte for 1te appoiniees.

Gy If CIA werc 1o &.opt & policy of requiring new overseas
sppointess to enter on duty in Bashington before they covld receive
coypengation, 14 is proballe that no serdous dicficultics would arise
wiless an appointes brought suit in the Gourt of (laime. In the
event of such a suly, there Lls sone douly as to whether the appointee
eoild oblaln & Judguent entl » him to compensation for the {dme
spent in travel to leashington. Thie douyts arises from ag Interprela-
tion of the Campiroller Gemeral's decisign of 1l Movember 19LL
{2 Comp. Gen. 391, at 39L), which was based upon 8 stetete authoriz-
ing traveling expenses far appointees fygs point of induetion to
first post of duly oversess, The Comptrdller Generaly, in permitting
the compenvement of palary at the time of cammencement of travel
fran poimt of Induction, stated thet, "i% rensonably way be inforred
that Con ress Intended to areats a duty status® from thet time,

7« Bection 7 of Public Law €00, which containe specific suthor-
ity for CIA to puy iravel expanses of ne agpointees, containg langg-
age almoet ldention) with that of the staiate involved ip 24 Comp.
Gen. 35%. Consequently, & similar ruling would be possitle if the
issue ware presented to the ‘omptroller fenaral tougy. Eowever, there
is sone doubt ap to the mendatory or Jermisgive nature of 2L Gomp.
Gen. 391, even in (A0, particularly as 5t would apply o an agency
with such troad powers g CIA. If a cherpe in pollay is decmed
neces:ary, 1t may Lo advisalble to sulznit the nroblem to the Compirol-
ler Ocnexel for a lormal rullng, even thogh such a ruling would not
neaessarily be Linding on the Court of (lpims,

Js Another quetion hos been asked regerding the legal rela-
tionghip between the appointee and CI4 dyring travel, if salary ,ay-
mentg do pol start wntil entrance upon ¢ubty in Yeshington. The
quegtion primarily concerme the poceliility of injury or desth of
the appointee en route to Washington. In orcer for the Covermuent
to pay campensation for an individuel's injwry or death, there &re
two requieites: (1) the individual rust be an aployee, and {2) he
must have been injured or killed "wiile in tle performange of dufy.”

Approved For Release 2007/10/23 : CIA-RDP56-00071A000100020084-3



e - e e TR W R,

Approved For Release 2007/10/23 : CIA-RDP56-00071A000100020084-3

-

In order ior an incividwal 4o bte conglderyd an "eplojee,” entitle-
vent to salary ie wually nocesssry. Conpequently, % is pessible
that a new appointer en route to Washington, and not receiving sular,,
wuld not be classed as ap "exployee,” in conterpletion of the Federa
Bzployees® Cowpensation sct. Howevery the PRCA glpo srovides thet
the term "erployee” shall include persons rendering ser.ice without
canpensation in any case in waich an Act pf Congrees provides for

the payment of travel expnses for such phrsong. Since Scctien 7

of Public Law 600 provides for the cament of travel sxpanses Jor now
appointess, 1t ip clearly possible that they vay be classed as e~
ployees™ even thougl not in receipt of salary. In the event of any
eccident, a final declslon in this vetter will be zade ty the Iwreau
of Employees' Compspsation, but 1t is our opinion that BEC would con-
slder such appointees as %enployees” within the conterplation of Fiua.

9+ Whether an injwy en route to Jaghinston would be considered
8 sustained in the secforance of duly ip aleo, in the finsl anelysis,
& decleglon for BEC to make on the tasmis of all the facts surounding
the case, DIIC has 4 general policy of following and adhecing to tho
principles of worlmen'e corpeneation laws a: stated in the apinions
of the Buprene Court, the federali Cirouit Courts of Appeal, and the
District Cowts of the Uniled states, as they may appropelately be
applied in Jike situntions ardsing uncer the lswe adcinistered by BEC.
The libersl trend of the courts in the injerpretation of worimen’s
compensation laws is wall recognived end $he courts seen inclined to
interpret such laws in & manner mo:t favoralle o the eoloyees.  Cone
sequently, 14 la our prediction thet I:C would consicer an injury or
death of a new appointee an campensaile, The constant state of <lux
of judiclal interpretation precludes the possibility of a definitive
engwer, but the almost constant trend 4n favor of anplayecs 1s the
bagle for ouwr yredicticn, I asuch a case were presented to 1L atb
the present time, we have eon informed that s.ch an appoiniee Lro-
bably would receive conmpencation for hie Injury, even dovgh he odd
not receive selary during his travel.
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L-Cigner Bagic containing g cc of memo dtd 5 May listed
above; memo dted P5 May to Personnel Dir. fr

Task Force re. Eff. EOD Date of New Overseas

Appointees; alse, undated remo on same subject

to Asst. D.D. fr Yask Force w/amend.to CIA
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