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Assistant Cenerel Counsel A

"Dependent” or "Dependeney Status" from the Standaoint
of (uerters and Ccst of Living Allowance

1. The question hes been informally presented &z to
what constitutes a "cependent” or “dependency status” from
the standpoint of (usrters and Cost of Living £llowanee,
It is the purpose of this memorandunmt

a8, To disecuss the foregoing by referring initially
to sources in which these terms, or their equivalents,
are used, (Paragraphs 2.(3) snd 2,(b) are noted below
merely beeause of certeln similarities in language to
Cuarters and Cosgt of Living Pepuletions.)

b. Toe determine the subjects included,

e, To refer to intorpretive precedent wher: avsil-
able,

2. Reference is nmede to the following sources:

a, (1) Pablie Law 60C, 79th Congress, provides in
part as followss

"(e) Under such regulations as the I'resi-
dent may prescribe , ., ., . the expenzes of
travel of himself and the axpenses of tr:ins-
portation of his immediste farily . . . ."

{(2) Pursuant to the authority vested 1 the
President, sunplemental regulation, in the form »f
Executive Order 9805, was issued which defined
"imrediante family” as followss

*d, "Immediate family" mesms any ot the
following-named mombers of the ezployee's house-
held:

« Spouse,

« Children (including stepchildren and
adopted children), ummarried and under “wenty-
one years of age, ,

%. Children physieally or mentelly in-
capable of sunporting themselves,

4. Depencent parents of the employee
(tut not of the spouse),”
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Do pursuant to Title 1 of the Forelgn Service
act of 1946, the Secretary of State srescribed Travel
nepnlations, fee, 103,605 which defined faxily as follows:

#(p) "Farily' means any of the following named
menbers of the household of the officer or ewnployee:

(1) #w:.Te.

(2) Children (inecluding stapchildren and
adonted ehildren) unmarried and ~inder twenty-
one vears of age, or physieally or mentally
incapsble o supporting themselves, regarcless
of age.

(3) Dapendent parants (incladine atep-
parents and adoptive parents) of the offlcer
or employee (mut not of the spouse),

(4) Hishené who is physieslly or mentally
incsonhle of suoprorting himeelf,

c. bPursaant to the let of June 26, 1930 (46 :tat,
818), which authorized rogrlations for povernins allowance
for 11ving quarters in the albsenece of officers or erployees
peing firnished giaerters, Cirenlar Xo. ke, Roviger, was
issied, defininx fr24ly as Tollowss

n(4) *Panlly"® means the nother, father
children, stepchildren, or siater o} a marrieﬂ
or 'mmarried employee living with the emnloyee
at the foreirn post,”

Cireculer Ko. A-8 provides further that one of the bases
for granting a quarters allewanece shall be the farlly
gtatus as defined zbove, Aspendix 11 thereto gives
administrative irnpleventation to the foreroing by ore-
geribing maximum allowance for rent, heat, Tuel, snd
1ight on the brsis of married, or unmarrisd with femily.,
and single without family seale, It iz to be notec that
the only clause of 1imitation in this regard is "living

4. The Secretary of Ltate has adopted Bures: of tha
sudget Circular A-8, Revised, Part A, as 3 standarc for
granting quartoers ailcwance, axcept as supplemented or
modified By the Denartment of State Poreign Service
Allowange Repulations, In +his regard, it is to e
noted that the latter Ragilations, Seetion 108, paragranh
220, defines tawily as follows:
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(1) "ife.

(2) In esga of sn officer who has no wife
reslding with him at the post, his mcther or rister
or daughter, regardless of aze or dependiency, who
acts as his hostess,

(3) i child or stepchild or adcoted child
who 18 urdlar tventy-ore,

(4) A child or stepchild or adcopted chilf
who 18 over twenty-one, but wentelly or physiczlly
incanable of sellf-support,

(%) A parent (ineluding a stenpsrent or
adoptive parent) who 58 prineipally devendent upon
the officer or emplayee for support,

(6) A sister »r hrother who is principally
dependent upon the of"icer or employece for sunnort,
and who ‘3 unéer twenty-one years nf are,

(7) A aister or drother who is principally
dspendert upon the of "icer or ewnloyee for suonort
and is over twenty-ono but physieally or mentally
incapshle »f s2lf-supnort,

(8) The husbend who ig physiczlly or mentally
ineanzahle »f malf-supnort,

In thie regard, it is to bo noted that though the defini-
tion of "fanmily" under the Department of iLtate Foroign
Service Allownnce Herulations 1s more extended, tha eon-
cept of "dependency® is an expressed eondition in certain
instanees, Cirealar A-f does not gualify the relationship,

g, Pursuant tc Lection 204 of the act of July 30,
1947, {Public Law 269, BOta Congress), the benefits of
Section 901 (2)(1) of ths Torsisn Service kot were axterdes
to employees of gll other departments, 5Since thie wes
acconplished hy Fevisien of Zireular A-8, the extension
of the term "dependent"” as used in kpgenjix 111, Sehednles
¥o. 1 &nd 2, thereof, can have nc rreater extansion than
the term “"family" as definad in Cireular 4-8 proper,

£, Pursuant to the Foreign Service ict of 1346,
Seetion 901 (2)(1), the Secretary of State preseribed
certain post sllowances for employees 1ivineg at foreisn
posts, the amount of the allowanee heinz hnmsed on the
class{fieation of the post, basic salary, and family
status. Pavagraph (d),hereef, indicates what constitutces
a Tamily from the standpoint of the Forelsn Service illow-
ance Rerulations,

It 1z to be ncted in this regard that the pre-
geribed forms for granting cost of living allowanee
recognize the differance tetween personnel with depender i
and personnel without dependents. "Dependcnts” ag used,
however, can have no greater extension than the tern
"Pamily” as defined in the sforessld Repgulations,
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3. From the forapoing, i1 1s cleer that in certain
instances, the meve axlstence o s stated relationship +ill
entitle the <f%lcer or evployae tn travel or allownnce ene-
Tits; whereas, In cther irstsnces, the statua of dependency
st be a necessary acconmpaniment of 2 gtatad relationship.
Fxeeitive Crder 2ECY sneaks of “dapandent sarente of tho
employee®, and Deperitmert =7 Jtote Travel Neruletions gucak
in part of "dependent perents” {including those not of the
blood), and "deperient hirband® (due to mentzl or physical
disability). In relation to munrters, ¢ irculsr A-B, Hewised,
makes no mention of the term "dependent® but useg the tarm
"living with the erpleyee at the forelesn post”, and Dernrte
ment of &tate Terelpn Service Allawance “er:latlons defline
"family" recgnizing rolationshin pins depanderey in seversl
ceterories, and, spoarertly, in part, construing the phrsse,
"1iving with the e pleyen at the “oreirzn post®, synonymously
with dependenay, In r2latlon to post sllowance, the comments
maede with raspact te gquerters are anplicables, it is elcer
from the zbove that *he hssie concept hss beer laid down hy
statute, ani that tha adainletritive Implementation hss heen
left to desirnate? antheritles, whose definitions or ad=ini-
stration of terms are nct always uniform or coextensive,

4, In nassing, it i3 noted that the hasie statues have
referred to the tern "faxlly” and left the adwmiplstrstive
implerentation to fesignated authnrities. In the past when
Congress defined the tara "dependent" to include parent,
mother, or father, ths (ozptrol’er fleneral has eencistently
held that had Congress Intended more; 1,e., other than netural
parents, i1t would have expressly so provided, This nrinciple
of interpretation should likewise be followed in the inter.
pretetion of adeinistration ragulations unless otherwlse elari.
fled,

5. It has been held 1n ertadlishing the 4ependency of
& mother than in any case where the income and the wvalun of
other elements entering inteo the rost of living expensesn
regularly received by tho mother I'rom other sources 18 rreater
than the vslue of tha centributions recelved frem the officer,
the mother is not “asendert upon the offlcer for her chiefl
support, (2 €.0.,41) In a sizilar ease, 20 C.C., 400, the
Comptroller JGeneral had oeccasion to conment upcon the term
"dependert”., Involved wae Bection 4 of the iet, 37 'BC. By
defining depandent asa Tcllows:

"That the %term "dependent” as used in the succeeding
seotions of this Act shall include at all times and in all
places s lawful wife and unmarried children under twenty-
one years of aga, It shall also inelnde the mother of the
officer provided she is in faet derendent on him for her
chie?f gunport.”
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"In Riegor v. '.5,, 6% €1, Ch, 632, it wag snic
at page 637, after nuotins Section 4 of tha Act:

"As wog 8217 hy this court in Fragelanéd v.
Jnited States, 69 C. C(ls, 3641 V

'It is diffiecnlt to stendardige the facts
which discloge 8 condition desiznated in the
law as "ehief surnort® ',

Tmeh caga mpst stand upeon 1ts own narti-
cular Taets, 1o herd and fast ri1le cen e
1214 Aown arbitrerily fixing the value »f
property owned, rr the amsount of incorme racelved
by a mother, as entirely deteorminative of the
mestion of *hetber she iz “apenlant wit™ia the
meaning of tha statute,

Te think the vords "echief sinport™ used Iir
the statute should he siven Their ordinary and
wall=kmnown neanirgz, "Chief" support meéans "main®
gunport or "prineipal minport. Te think a
mother is dependent for her "chiefl support® 17
some one alse 13 required to "raish sost, or
the grester part, of the fundz nacesnsrv for
her remscnahle svopport,’

The close corresponderce hetween the shraseology of
this equoted decisicn and certsirn language in tha Ferelsr Servios
Allowanece Tepilaticons »f the Derartment of ftate g to Yo rnotnd,
It is basic to a considerstion ¢f this =matter, that the certi-
fyine officer mist have musporting avidence =ufficlert tc asta-
blisk the stztus o Jenendapsy frem a8 factual staindpelint,

As heg besn tlinstpated, the Depnrtveat of Ttote hes
apparently limited the evitensior of the terr "farlloh with
respeet to miarterz an? »1lecwsnee B Introtielrr the ¢levent
of "denendency® ‘n cerialn catezsries, Or the ather hard,
uvnder Ciroulnr i«2, the lanmin7e of wvhich £t 1ot is Frllnwed
in Agency ineﬁruct{ans, tha stated relationshie, plur seciaal
residence with the e-pleyes at the forelen pest, with ncthing
rore, 18 enfrficient ta piya riar to eronlientiar for thn Trnnfits
of auarters nllowance, theugh the recinients of the cont of
living mllowance sra gynecsedly 1f=ited adninistratively hy
the application of lehedulag 1 snfé 2, lapendix IIT, Circolar
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with respect to cost of living allowance BOWEV I,
the granting of the henefits resulis from the a§mlicatiaﬁ nf
sehedules whish are hesed on "with Jdependents® or “without
dependents™, Fith respeet to quarters gllowsneeas, however,
there is no spekh paalifieation, aither in the sc-les or in
the regulaticns, vhere relationship and residence nlens wonld
eppear to give rige to the hanefits,

It mey be Tor eonaideration in the administratinn
of the shove that tha erplovee be remuirsd to aztahliszh » nre-
existing bdone rite Tarily Telstionship, as deTined, prior to
exbarking for “oreign Bervice dnty, or in other words, the
phraze, "1ivins with the employee 2%t the foreigh vost® , shold
be s eontinustion of 2 prior dependent family relationshin,
as defined, end not a family aceumlated for the purpese of
aecuiring statntory »r reguistory terefite, 1t 13 recoprized
that eireumatnnces =ay nrise regquiring an ird{vital te zasume
the reins of the Tarily fro= neeescity, These are exclidad
from econsideration.

6. The availahility of sdministeative precedent and
interpretation undsr »rasent nrotet1res is somewhatl Timited,
and qualifications ~thar “han those Ai=cursed above may exist,

7. The Departnent of Ltate ppplication forw for a“lownnca
of qusrters snd cost of llving requires thet the employee or
of fieer entitled therato indleate “he percentage of daperdency
of sach depenient claimed, This 47 partienlarly in line with
the term “fa=ily" as defined in Voreirn Service Allowsnee
Regulations, The sdminietrative implementatior of Cireni:or
A-B pemaires no giich nerecartars hreaidomn, In Hoth ease:n,
however, no informetiosn other than a pensral certifiecate by
the employes is reguired, In instancea where the appreopriate
admintistrative offirial is confronted with a mesgtionable cnse,
or a percantage bdreskdewn, or {t 12 zenorally dotersmined *hnt
a factnsl smbetantisticon fg Aezired, it may be Jdesiradle %o
require the empleyes to £4lea un arfiéavi% #ith the anplicnticn
for nllowsnees, ®*nirh effidavit wirht carry the followineg sug-
gested tonles:

a, That the nember of the ¥anily” l1s residing
with the emplovee or affiecer not for the pairpose of
receivinr any nersons: or naguniary advantage, either
in the wey of irerense ir allowsnces, oF ethervise.

b "nat the T~elstionship hetween omloyee or
officer and menber of hie "fanily” 1= & enntinastion
or & prior existing depandent femily relatisnghip, and
not an acquired fanily for the phrpose nf nainp elirihle
for allowanee honafits,
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C. That role souree of #llowines beneflt from
"Pamily status” ig derived Trow Tovernment and no reim-

bursement or rocoupment therefop, directly or indirectly.
ir. any msnner or form whetever,

d. “wlue and net income from all assets of
dependent, re:1 ard narsconal, tanpible and intengiltle.
e, Irncome of dependent from all other sources,

tricliding contributions fres aembar nf far=ily for one
year precedins this a’fidavit,

i Average montnly living expense »f depercant
during last vear,

2. Contribitions, meney or ctherwine, or income
received by danemrient from of ficer or emplavee claining
2l lowance,

he Other materisl fseots tasding 4o astellish

gtatus of Jevendency,

8, The nbove rlements are suggestive, of ocourse, «nd
andoudtedly cun be expande? and others added, This effive
would be vleased t~ ns=ist you in developing such documents ax
are eonsideresd neceszzary to evole nertinent informetion,

258414

Generanl Connsel 1 TRE rmawn
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