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opY FEDERAL COMMUNICATIONS COMMISSION
A’ WASHINGTOE 25 D.C,

Cotober 15 1947

Mr, B, ¥. Balley

Assistant Direotor

Legislative Relerence

Exeoutive Offlce of the Fresident
Bureau of the Budget.

Dear ¥r, Bailey:

This is in further referense to your letters of August
26, 1947, submitting for our consideration and comment two pro-
posels by the Departments of Kavy, ¥ar and Justloe, for amendment
of Seotion 605 of the Communioations Aot of 1934. It will be re-
salled that 3Section 605 contains prohibitions against the unauthore
ized interception and divulgencs or use of wire or radlc communi-
sations of a private nature, which would include, for example, wire
tapping and the use of information so obtained, and sgainst the
unasuthorized divulgence by organizations, such as telerhone and
telsgraph companies, of the existence of contents of private come
munications transmiited thrcugh their facilities., Enactment of
either of the proposels advanced by the Navy, War, and Justice
Depertments as national security measures would have the effect,

a, of making these prohibitione contalned in Section 605
napplicable in inquiries and investigations madé by those le-
partments pertaining to the national security. The Tollowling
gomments upon these proposals are submitted for your conalideration,

Practices such &8 those prohibited under Seotion 605,

iartiaularly wire tapping, have thus far been generally regarded

n this gguntry with graai disfevor, Although the 3Suprems Court

in %%Eg;gggév.'n;ted 2tetes 277 U.8.438 held that the use of
evidence of private telephone conversations, intercepted by mesns
of unauthorized wire tapping, did not constitute a viclation of the
Fourth and Fifth Amendrmends to the Federal Constitutlion, vigorous
dissents to this holding were registered by Justlce Holmes,brandels,
Butler anpd Stons, MWoreover, the policy underlylng these diaaenta
was subseguently enaocted into law by the adoption of Sestion 605 of
the Communiocations Aot and that polioy has bdeen continued in effect
until the present. In Rardons v,gnitod States , 302 U,5,379, the
Sqpreme Court in a strongly worded oplnion held that government
ezployees, including law enforcement officlals, were lnoluded emong
the persons who were forbidden by Section 805 to engage in the
practice of wire-tapping. On numerous ooscesions, since enactment
o? 3estion 605 and announcement of the declslon in the gfféggg
ease in 1937, legimletion has been proposed under whioch ted
nire tapping and interception of redio communication by law en-
foroemsnt officers would have been authorized (S.Res.97,77 Cong.;
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R.2266,77 Cong.} H.R.6919, 77 Cong.} H.R,4228,77 Cong.; H.J. Res,
273,77 Cong.; H.7.Res.283,77 Cong.} H.J.Res.30k,77 Cong.3 H.J.Res,31;
77 éa +} Hed.Re8.41,78 Cong.) None of these proposals were enacted,
and this was true seven though in many of these bills far more
stringent conditions were proposed 1o bs attached to the relaxation
of Seotion 605 than 1s provided in the present proposals and even
though at least six of the bills were introduced during the tine
this country waa actually at war, sevaral of which proposed the relex~
ation of Seotion 605 for only a limited psriod-~1.3, not besond the
duration of the war and six montha thereafter, It 1s thus olear thsi
there may be grave gquastion whether sonditions have so changed as to
require adoption of a policy for the ocases coveraed by the prornosed
amendments direotly contrary to that whioh has prevailsd until now,
and having so obviously serlous an impaot upon basic civil libertiss
now protected by law.

In the event the facts should show & recommendation to
relax the present provisions of Section 605 to bs advisable, it is
»slieved that there are seversl aspsots of the two proposals under
diseusslon whioh warrent particular attention, With respeet to the
purposes for which aetion without regsrd to the prohiditions con-
tained in 3eotlon 605 would be authorized and the limitations that
wey ve applicable to the taklag of such action, the proposal of the
5§:§ Departrent provides very broadly that 3sction 605 of the Com-
munications Aot would be inepplicadle when "ihe interests of national
ssourity" ere involved, Authority would be vested 1n the President
te issue rules and regulations governing utilization by the several
authorized agenciss of the authority that they would derive from the
proposed amsndment. This language is so broad that in practice a
virtually complete nullifisation of sSection 605 would be possible.
The langusge in the proposal of the Depurtment of Justlce 18 some-
what more speciflio., Thua, under thot propossl the prohibitions in
Ssction 605 would be inapplicable in gonnection with investigations
of interference with natlonal security and jefense by treason,
sabotage, eapionage, seditions econspiracy, violation of Neutrality
Laws, violations of the Aot requliring the registration of agents of
Iareign Principais, viclations of the Act requiring the registration
of organizations carrylsng onm sertain activities within the United
Stetee, "or in any other manner.”

But for Lhe catch-all words "or 4n any other manner® 1t
would be apparent that the proposal of the Department of Justice 18
designed to heve applloation only with respect to the investigation
of specific offenses in violstion of specific statutes, In pasi
bills dealing with the same subject matter as the propoesls hers
under diascussion, resort to suoh practices as wire-tapping hes been
proposcd in certaln categories of cases only upon reasonable
suspicion of & viclation of law, Yoreover, in order toavold abuss
el ﬁ&ia provision, some of these vills have sontained the added
requirement that {he Attorney-General certify in sach case the
basis for any such susploion, and thet such certification renain
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on record., If an amendment to Seotion 605 is deemed essential, the
proposal of the Department of Justice should be modified to sliminste
the cateh-all provision and restriet the applliseation of that proposal
to omses in which there 1s & reasonable basis for suspecting viola-
tions of specitic statutes referred to,

¥rom the explanatory note contaimsd in the submittal of the
Departzent of Justice, the objective of that ageney in advancing its
legislative proposal, inscfer ss Sestion 605 1s concerned, appears
to be only to relieve the investigative sgencles concerned from ithe
restrictions of 3ection 605 in the investigation of cases felling
within the scope of that proposal. It may be pointed out, hLowever,
that sotually the languaze of the Justice proposal masy be susceptible
of & muoh broader interpretetlon, FEven in the absence of Seotion 603,
persons having possession or knowledge of private communlcsations
would be under no legal obligation to deliver such messeges or in-
formation conocerning them to investigators conducting a preliminery
inquire in s oase whioh has not reached a more formal stage, such
as pressntation of the case to a grand Jury on the basis of apecifle
charges, llowsver, under s broad interpretstion of the languare cofi-
teined in the propossl of the Department of Justice, evidencs and
informetion concerning wire and radio communications believed by the
investigative agencles to pertsin ln some way to matiers covered by -
the proposal would be treated differently from any other possibly
relevant evidence or information in that there would be =z legsl oblige-
tion upon the possessor to reveal and deliver the evidence with
respect to wire end radio communiestions to the investigetive sgens
oles, even during the early preliminary stages of the investigation
and without the necessity of & subpoena or search warrant., Of
gourss, such a reguirement would go far beyond relaxation of the
prohibitiona in Section 605, Under this broad construction, for
exemple, it might alsoc be contended that repressntatives of the
investigative agencies would bs authorized to vislt the home of &
suspect end without a warrant or other authority require thet
sopiss of gertain messages be turned over to them. Sueh a broasd
1n§ar§rltatian would, of course, present baslc questlons of a
gonstitutional nature.

In sooordance with your reguest, the snelosures ao-
companying your letters of August 26, 19&5, are returnsd herewith.
Please advise us of any further assistance that we may render in
this matter.

#y Direotion of the Commission
/8/ Charles E.Denny

Charles R, Jenny
Cheirman
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