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MEMOBRANDUM ON THE POWER OF
COBGRESSIONAL COMMITTEES TO INVESTIGATE
THE CENTBAL INTELLIGENCE AGENCY

The Kational Security Aet of 1947, 50 U.S.C. 401, et seq., (popularly
referred to as the "Armed Forces Unification Act") estseblished the Central
Intelli e Agency, and prescribed its duties and functions. Section
%03 (d)(3) of the Act specifically provides that "...the Director of
Central Intelligence sball be responsible for protecting intelligence
sources and methods from unsuthcrigzed disclosure.”

The key words to this provision are "unauthorized disclosure”. The
only logical interpretation of these words is that a disclosure is
"unsauthorized” when it has not been authorized by the Director, as he, and he
alope, is in a position to determine whether intelligence sourcés and
methods are invalved. This provision strengthens and expands the povers
vhich executive departments and agencies have historically been deemed
to possess under the comstitutional doctrine of separatiom of powers,
ever in the absence of a specific statute conferring these powers.

Although the issue has never been tested in the Courts » the political
history of the United States contains numerous instances where the Presi-
dent and executive heads of departmenis bave refused to furnish informe-
tion to Congressional committees for reasons of public interest. On
each occasion where the President has supported the departmental heed's
refusal to divulge confidential information, the pepers and informetion
have been withheld. This uniform result stems from the fundamental
proposition that governs the interrelation of the three grest branches
of the Federal Government; that no one of the three bas the power to
subject efither of the other two to its unrestrained will., Weighed
against this, of course, is our fundemental theory of checks and belances.
Where Congressicoal requests have been denied or politely turned aside s
the explanation of public interest bas invariably been given. Former
President William Howard Taft ssaid on this subject:

"The President is required by the Comstitution from time
to time to give to Congress information on the State of the
Union, and to recosmend far its consideration such measures as
he shall judge necessary and expedient, but this does not
eoable Congress o either House of Congress to elicit from him
confidential information which he has acquired for the purpose
of ensbling him to discharge his constitutional duties 5 1f he
does not deem the disclosure of such information prudent or in

the public interest.” Willias Howerd Taft, Our Chief Magistrste
and His Powers, p. 129.

The President and his departmental heads have in the past on
occasion furnished classified information which the Congress sought.
They have done so in e spirit of comity, not because of any effective
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means to compel them to do s0. It hes become generally recognized
that a subpoena duces tecum, issued by a Congressional committee to
an exscutive head of department and calling for the production of
testimony and recards, need not be complied with if disclosure of
contents would be detrimental to the public interest. As a practi-
cal matter, where the President has directed non-appearance, in
response to the subpoena, the person summoned has so advised the
committees or has appesred and claimed privilege.

Although Congress has by statute provided the crganic legisla-
tion for certain executive departments and agencies and can by lsw
change their duties, abolish them, or withhold their appropriations,
it mey not use legislative power to coepel the heads of such depart-
ments or agencies to act contyary to what the President finds is in
the public interest. The President i1s the judge of the interest in-
volved and in the exercise of his discretion must be sccmmtadle to
the country and his conscience. The executive YWwanch of the Govern-
ment is intended to assist him in the execution of his responsibilities.

There is annexed heretc @s Appendix A. an higtarical sumsary
of certain occasions where the legislative has sought eonfidentisl
executive papers or information and has been refused.

Although there are no cases on the power of Congress tc obtain
classified information from the executive, there are wany upholding the
executive's right to withhold such information in suits by private

parties. Appendix B. conteins a summsary of the more important of
these cases.

In addition to the provision quoted above from the Natiomal Security
Act of 1947, there are other statutory provisions relieving CIA of the
reparting requirements imposed on other departments and sgencies. Thus
Section 7 of the Central Intelligence Act of 1949, 50 U.S.C. 403g speci-
fically exempts the Agency from the requirement of furnishing personnel
data for publication in the Official Register of the United States, snd,
in gereral, exempts the Agency from the provisions of all other federal
"housekeeping" statutes requiring disclosure of organization, functions,
and other personnel informetion. This Section reads as follows:

"In the interests of the security of the foreign in-
telligence activities of the United States and in order fure
ther to implement the proviso of seetion 102 (d)(3) of the
National Security Act of 1947 (Public Law 253, Eightieth
Congress, first sessian) that the Director of Central Intelli-
gence shall be responsible far protecting ivtelligence
sources and methods from uneuthorized disclosure, the °
Agency shall be exempted from the provisions of sections
1 and 2, chapter 795 of the Act of August 28, 1935 (49 Stat.
956,957; 5 U.S.C. 654), and the provisions of sny other law
vhich require the publication or disclosure of the crgani-
zation, functions, Romes, official titles, salaries, or numbers
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of perscunel employed by the Agency: Provided, That in
furtherunce of this section, the Direclor he Bureau of
the Budget shall make no reports to the Congress in con-
nection with the Agency under section 60T, title VI, chap-
;g %?}ef the Act of June 30, 1945, as amended (5 U.S.C.

To susmarize, Congress has recognized the necessity of secrecy
in the conduct of CIA's sctivities, has charged its Director with the
recponsibility of safeguarding such seerecy and has conferred upon
him the necessary authority to do so. Even had Congress not taken
such action, the Director would have the pover, under the Constitutien,
to vithhold any information which he considered to be an officlal
sacret of the executive branch,

8 May 1953
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APPENDIX A

SUMMARY OF OCCASIONS WHEN THE LEGISLATIVE HAS SOUGHT TO
COMPEL THE EXECUTIVE TO PRODUCE CONFIDENTIAL DOCUMERTS

In March of 1792, the House of Representatives passed the following
resolution:

"Resolved, That a committee be sppointed to inquire into
the causes of the failure of the late expeditior under Major
General St. Clair; and that the said committee be egpovered o
eall for such persons, papers, and records » 88 may be necessary
to assist their inquiries.” 73 Annals of Congress, p. 493.

The expedition of Generel St. Clsir had been under the direction
of the Secretary of War and the assertion of the Bouse of Representatives
of 1t rights to investigate vas predicated upen its control of the
expenditure of public monies. The Sesretaries of War and Treasury
apparently appeared in person before the committee. Howeveyr, vhen
President Washington himself was asked for the papers perteining to the
General St. Clair cempaign, s cabinet meeting was called st which 1t
was unanimously concluded that the Pregident should communicate only
such papers as the public good would permit and should refuse disclosure
of those which would injure the pwblic. All but Secretary of the
Treasury Alexander Hamilton believed this doctrine applied a5 well to
Heads of Departments who come under the President.

In 1796, President Washington vas presented with a House resclution
requesting that the House be shown e copy of the instructione to the
U. §. Minister who negotiated the peace treaty with Great Britain
together with relsted documents end carregspondence. The House wag
insisting upon examinetion of these Dapers as & condition precedent to
appropriating funde to implement the treaty.

Weshington addressed a message to the House in which he discussed
the requisites of secrecy in international intercourse and expressed
the feeling thet admission of the House of Representatives into the
treaty meking process would create dangerous precedence. He concluded
the eddress by a categorie refussl to divulge the information reguested.

In January 1807, during Jefferson's administration, Representative
Rsndolph introduced the following resolution:

"Resolved, That, the President of the United States be, and
be hereby is, requested to lay befere this House any information

in possession of the Executive, except such es he may deem the
public welfare to reguire not to be disclosed s touching eny

Appendix A (1)
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fllegal combinetion of private individuals egainst the peace
and safety of the Union, or any military expedition plarnmed by
such individusle against the territories of any Power in smity
with the United States; topether with the measures which the
Bxecutive has pursued and proposes to tske for ssing or
defeating the same.” 16 Anmals of Congress (1806-1807), p. 336.

Thie rescluticn was overwbelmingly pessed st a time vhen the
Bar conspiracy was stirring the country. Jefferson's nessege to
the Senate and House provided & summary of recent events and then
with respect to the scoumilation of data 1iv his hands stated:
7..vIn this state of the evidence, delivered sometimes, ioo, under
the restriction of private confidence, neither safety nor Justice
®ill permit the exposing nemes, except that of the principal actor,
whose guilt is placed beyond questiom.” Richardson, uesggs and

Papers of the Presidents, Vol. I, p. 412, dated January 23, . .

On three different occasions President Andrev Jackson successe
Tully resisted sttempts by the Bouse and Senate to extract informa-
tion ard papers of the Executive considered to be canfidentisl., The
fivet of these was a request for & eopy of a peper which bad been
published and sllegedly read by the Executive to the Heads of the
Departments. The second was & request for infarmation in comnectien
with the investigation by the Senate respecting frauds in the sele
of public lands. The third wes s request in connection with s House
resolution to investigate the condition of the Executive Department
concerning their integrity and efficiency.

In 1842 during John Tyler's edministration » the principle was
esteblished that ell papers and documents relating to epplications
for office are of & confidential nature, and an appeal to 8 President
to make such recards public chould be yefused. Tyler abjectly
fenled a request to commmnicate to the House the pames of such meme
bers of the 26th and 27th Congresses as had spplied for office, and
ﬁi vg:t offices, and whether in person ar by uriting or through

s8N0«

Prepident Tyler was successful on & later occasion in withholde
ing eonfidential informetion from the House in connection with an
inguiry into reports relative to the affairs of the Cherokee Indlans
and frevds alleged to have been practiced upon them. In & message
te the Bouse dated January 31, 1843, he stated: :

"...The injunction of the Constitution that the President *shall
take care that the lavs be faithfully executed' recesserily confers
an suthority, commensurate with the obligetion impoged, to inguire
into the manver in which all public agents perforn the duties ss~
signed to thenm by law. To be effective » these Inguiries must often
be eonfidential. They may result in the collection of truth or of

Appendix 4 (2)
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falsehood; cr they may be incamplete, and may require further pro-
sscution. To mainteln that the President can exercise no diseretion
&8 to the time in which the matters thus collected shell be promul-
gated, or in respect to the character of the Information obtained,
would deprive him at one of the means of perfarming one of the most
salutery duties of his office. An inguiry might be srrested at iis
Tirst stage, and the officers whose conduct demended investigation
may be enabled to elude o defeat it. To reguire from the Execuw
tive the transfer of this discretion to s coordinate branch of the
Government is eguivalent to the denial of its possession by him and
would render him dependent upon that bLranch in the performence of

a Suty purely executive.” Hinds, >cedente of the Fouse of
Representatives, Volum 3, p. 181 5%’7!

A Tew years later during James K. Polk's sdministration & reso-
lation of the House of Regresentatives reguested the President to
Tanish the Houge an accownt of all payments mede on the President's
certificetes, with copies of all memorsnda regarding evidence of
such payments, through the agency of the State Department, for the
cantingent expenses of foreign imtercourse from March 4, 1841, until
the reiirement of Daniel Webster from the Department of State., In
1841, John Tyler was Presldent with Webster his Secretary of State.
The request, therefore, was for the details of certain payments msde
by the State Department during the preceding admivistration.

Pelk replied to the reguest:

"An important guestion arises, whether a subseguent President,
either volunbarily or at the request of one branch of Congregs, can
without e viclation of the gpirit of the law revise the scts of his
predecegsor and expose to public view that which he had determined
should not be 'made publie.' If not a metter of strict duty, it
would certainly be a safe general rule that this should not be done.
Indeed, 1t may well happen, and probably would happen, thet the
Presldent for the time being would not be in possession of the infor-
metion upon which kis predecessar acted, and could not, therefore,
have the means of judging vhether he bad exercised his discretion

wisely o not." Richardson, Messages and Papers of the Presidents,
Vol. IV, p. 133.

This action illustretes the principle that what & past President
bas dope, whether o not by Jaw he was entitled to keep it comfiden-
tisl, & subsequent President will not reveal. President Polk felt
cbliged to meintein secrecy becsuse of the dangers of precedence
Sespite gbrang public feeling then existing against secrecy of any
kizd in the administration of the govermment, especially in matiers
of public expenditures. Polk wes sble to point to & lsw that had
soabled his predecessors in office, in the public interest, to keep
expenditures of & certain kind secret in nsture. Congress, of course,
could bave repealed the lew had 1t chesen to 8o so.
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President Jemes Buchanen on March 28, 1860 was compelled to
yrotest an attempt by the House of Representatives to invegtigate
vhether any means of influence hed been brought to besr upon the
Congrese for or against the passage of any lew relating to the
rights of any state or territory.

In April 1876, President Grant fought a hostile House inguiry
into the discharge of his purely Executive office scts and duties,
Grant recognized the constitutional euthority given the House of
Representatives to require of the Executive informetion necessary
for leglslation or impeachment, The inguiry invelved was not for

 legislative pwrposes, and if for impeachment, Grant objected that
it wes an attexpt to deny him the besic right not to be & witness
sgainst himself. Ti became evident that the House reguest ves &
political move to embarrass the President by reason of his bhaving
spent some hot wmooths at Long Branch.

During the firet administration of Grover (levelsnd the great
debate ou "Relations Between the Senate and Executive Departments™
took place. The debate arose out of Clevelandts dismissel from
office of spproximately 650 persons in the Sxeeutive brench.
Cleveland disclaimed any intent to withhold officisl papers, but
be dexied that papers and documents inherently private or confiden
tial, addressed to the President or s Hesd of & Department, having
reference to an act entirely Executive, were changed in their neture
and became officisl vhen placed for convenience in custody of public
departmwents. Cobcerning such papers the President felt thaet he
eould with entire proprieiy destroy them or teke them into his own
peracnal custody. Cleveland won his victary. Iis action established
& precedent far setting spert far the First time private papers in
the Executive Departments from publiec documents. The President was
the one who establighed the charscter of the Papers.

President Theodare Roosevelt proved successful in his resist-
ance £0 & Senate resclution calling for the production of ail docu-
ments in conneetion with federal anti-trust actions. Roosevelt rew
Tused to disclose the reasong why particular sctions had not been
taken. The Senmste wss equally thwarted in ite attespt to get ite
informtion from two heads of departments. Subsequently there was
introduced the following resciuviion in the Senate.

"Resolved by the Senate, That any and every public document,
paper, o record, or copy thereof, on the files of any department
of the Govermment relating to any subject vhatever over which Con-
gress bas any grant of power, Jurisdiction, or control, under the
Constitution, end any informetion relative thereto within the poe-
sesgion of the offices of the department, is subject to the call ar
ingpection of the Senate far its use in the exercise of its constie
tuticual powers and jurisdiction.” k3 Cong. Rec. 8390 (1909).
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Out of the lively debate that ensued the following points seem
to be eatablished:

1. That there wus no law vhich compelled heads of departments
to give information and papers to Congress.

2, That If a bead of z department refused to obey a subpoena
of either of the Houses of Congress, there wes no effective punishment
vwhich Congress could mete out.

The resoclution never came to a vote,

President Coolidge in 192k was compelled to thwart a Sematorial
attempt to vent a personasl grievance on the Secretary of the Treasury
by ostensibly obtasining information from him upon which to recommend
reforms in the law and in the administration of the Internal Revenue,
Mr. Coolldge in a special message to the Senate dated April 11, 1924
stated it was recognized both by law and custon that there was certain
confidential information which it would be detrimental to the public
service to reveal. _

In June of 1930 the Semate Foreign Relations Committee sought
from the Secretary of State confidential telegranms and letters
deading up t0 the London couference and treaty., Secretary Stimson
provided such information as he could whieh evidently fell short of
satisfying the committee, A resolution of the committee to the
effect that it regarded all facts which entered into the antecedent
and negotiations of aumy treaty as relevant and pertinent when question
of ratification was involved, A message from President Hoover to the
Benate on July 11, 1930 culminated this lengthy bitter debate, In this
he pointed ocut the number of inforumal statements and reportzs given our
govermment in confidence. Yo publish such statements and reparts would
be a treach of trust of which the Executive ghould not be guilty, The
debate vound up in the adoption of a face-saving resclution by
Senator Morris,

The sdministration of Franklin D. Roosevelt affords DURETOusS
instances of legislative attempts to obtain confidential executive
papers. The first of these occurred in May of 1935, The President
successfully avoided a precedent of sending to the Congress the text
of remarks made at s bi-weekly prese conference.

In April of 1941, Attorney Gemeral Jackson was reguested by the
Chairman of the House Commitiee on Naval Affairs to Ffurnish all Federal
Bureau of Investigetion reports since June 1939, together with "all
future reports, memorsnda, and correspondence s> of the Pederal Bureau of
Investigation, or the Departuent of Justice s in connectlon with investi-
gations made by the Department of Justice ariging out of sirikes,
subversive activities in conpection with labor disputes or lador
disturbances of any kind in industrisl estsblishments which have Haval
contracts, either as prime contractors or subcontractors,

Apperdix A (5)
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Attorney Generel Jackeen's opinion, printed im 40 Op. A, G, b5
{April 30, 1941}, stated in pert:

"It 38 the position of this Department, restated now with
the spprovel of and et the direction of the Preslident, that all
investigative reports are comfidential documents of the execu~
tive department of the Government, to eid in the duty lsid wpon
the President by the Constitution to "take care that the laws
e falthfully executed,” and thet congressional or public access
to them would not be in the public interest...”

"Bleclosure of the reports at thils particular time would
also prejudice the national defense and be of aid and comfort
to the very subversive elements agsinst which you wish to pro-
tect the country. For this reason we have made extrsordinary
efforts to see that the resulis of counterespionage activities
and intelligence sctivities of thls Department involving those
elemente are kept within the fewest possible hands. A catalogue
of persons under investigetion or suspicion, and what we know
sbout them, would be of inectimable service to foreign spgencies;
and information which could be so used cannot be too closely gusrded.

"Mereover, disclosure of the reports would be of serious
prejudice to the fature usefulness of the Pedersl buresu of
Investigation. As you probedbly kaow, much of this informstion
is given in conflidence and can only be obtained upon pledge not
to diasclose its sources. A disclosure of the sources would
epbarrass informents~-sometimes in thelr employment, sametimes
in thelr social relations, and in exireme cases might even en-
danger their lives. We regard this keeping of faith with con-
fidential informants as an indispenseble condition of future
efficiency.” 40 Op. A. G. b5, 46, 47.

CERFUECENEE RTINS N

"Thig discretion in the executive brench {to witbhold con=~
fidential informetion) baes been wpheld and respected by the
Judiciary. The courts heve repeatedly held that they will not
and cannot require the executive to produce such papers when in the
opinion of the executlive their production is contrary to the
public interests. The cowris have also held that the gquestion
whether the production of the papers would be against the
public interest is one for the executive and not for the courts
to determine.” (%0 Op. A. G. U5, 49)

Aceordingly Jackson refused to divulge the requested informetiom.
On January 20, 194k at the Hearing before the Select Committee
to Investignte the FCC, the Director of the Federal Bureau of Ine

vestigation called upon to testify, was sustained by the Committee
Chaiyman in his claim of privilege not to tegtify ss to certein mat
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ters on which the President hed directed him to remsin silent. The
Chairman suggested to the Committee Counsel that he interrogate Mr.
Hoover on otber matters. As teo these, Mr. Hoover still refused to
testify; the Chairman then pointedly ordered Mr. Hoover to snswer
guestions put to bim by the Counsel. Again Mr. Hoover sbiurstely
refused. The record of the hearings is silent as to eny action taken
by the committee following Mr. Hoover's refusal.

This same gpecial Comittee on another occasion sought the pro-
duction of records end testimony from the verious Heads of Depart-
ments and Directors of Agencles. On each occesion the President or
his cabinet members or Heads of Departments exercised their oun
Siscretion concerning the propriety of furnishing testimony and
papers. Where there wes refusel, the Committes thought it wise not
to press the igsue,

In the sutumo of 1945 when the tragedy of Pearl Harbor was the
object of legislative scrutiny the Jolnt Congressional Commlittee
stiempted to elicit from subpoensed witneeses information regarding
the Cryptanalytic Unit. The President did everything possible to
assist Che lnvestigation recognizing the public desire for full snd
eomplete disclosure. A minority of the comnittee believed that the
President was imposing restraints on those whom he allowed to eppear.
To an extent this was true because the President quite evidently
sssumed responsidbility of guiding and directing the Hemds of the
Departments coneérning the oral testimony and written meterial whieh
they were to furnish the Committee. In go doing, Mr. Trumen was
exercising historically precedented executive prerogative.

In 1948 the House of Representatives passed House Joint Resclution
342 directing =11 executive depertments snd agencles of the Federal
Governpent to meke awvailable to any and all commitiees of the House
of Representativec, and the Semste, sny informeticn which might be
deemed pecessery to ensble them to properly perform the duties dele-
gated to them by the Congress. This resclution never came to a vote
in the Semsie.

Appendix & (7)
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APPERDIX B
SUMMARY OF CERTAIN CASES INVOLVING
DIFLOMATIC, STATE ARD MILITARY SECRETS

Harl v, Madison. In the leadlng case of Mard v, Madison, 1 Cranch
% {1803), the plaintiff, William Marbury, was seeking by mendamus to
compel Secretary of State James Madison to issue his commission as ome
of John Adame' "midnight Julges.” Although the appointment had been
made Just prior to the sssumption of the Presidency by Jefferson the
comuission had not been issued by Johmn Marshall, Madison's predecessor
as Secretary of State during the Adams® administration, Marshall, in the
meantime, had beccme Chief Justice of the United States and sat on the
case. The Attorney General was summoned for questioning and objected to
ansvering one guestion as to the disposition of the camission, attributing
his refusal to his obligation to the executive, The Court stated:

*By the constitution of the United States, the president
is invested vith certain important politieal powers s in the
exercise of vhich he is to use his own discretion, and is
accountable only to his country in his polisical character, and
to his own consclence, To aid him in the performance of these
dutles, he 1s authorized to sppoint certain officers 3 Who act
by his authority, and in conformity with hls orders. In such
cases, thelr acts are his acts; end vhatever cpinion may be
entertaived of the manner in which executive discretion may
be used, still there exists, and cap exist, no power to control
that discretion. The subjects are political: They respect
the nation, not individusl rights, and beling entrusted to the
executive, the declsion of the executive is conclusive.” I
Cranch 137_' }.&n

"The province of the court is, solely, to decide on the
rights of individuals, not to inquire how the executive s O
executive officers, perform duties in which they have a dis-

- cretion. Questions in their nature political, or vhich are P
by the congtitution and lawe, submitted to the executive s c8I
never be made In this cowrt.® . 1 Cramch 137, 170.

The court decided that if intrusion into cabinet records was not
ingolved, if the matter respected papers of public record snd to a copy
of which the law gave a right on payment of a small amount, and if the
subject in issue was not one over which the exscutive can be counsidered
as exercising control, a citizen may, as to such a paper, assert the right
given him by an act of Congress. The court could issuve a mandamus directing
performance of a ministerial duty not depending on administrative discretion
but on particular scts of Congress and the general principles of law,
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4As to the action prayed for, the court held that the Secretary
of State was subject to the writ of mandamus but denied the writ on
the ground that the provision of the act of Congress giving the
original jurisdiction under which the suit had been brought was
unconstitutional, :

The trial of Thomas Cooper for seditious iibel in the Cireuit
Court of Pennsylvanis in 1800 produced a request for & subpoens to
issve directed againet the President of the United States, John
Adams, vho was the person allegedly libelled. The court refused :
to issue the subpoena and prigemptorily informed the defendant that -
i be undertoock to publish a false libel against the President with-
out having proper evidence before him to justify his assertion, he
would 40 80 at bhis risk. This appears to be the first recorded in-
stence of an effort to compel « President of the United States to
produce a document at a cowrt trial.

e

In the femous triasl of Aaron Burr in 1807, President Jefferson
was directed by a subpoens duces tecum to produce a certain letier
alleged to contain information helpful to the defense. Judge Marshall
alloved the subpoers stating that the President was not exempt per se
from process, although be was free to keep from dlsclosure such as
he deemed confidentlal. Marshall evidently overiocked the Chase
opinion in the gg%_z; case. The Burr trial produced for the first
time Judlcial consideration of the problem of officizl records being
subjected 10 public diaclosure. Marshall's ruling has not been fol-
iowed by subsequent court decisions nor adhered to by the Presidents
themselves. Marsball indicated that he believed the power of the
court fell short of direct compulsion of the President to produce.

Jefferson refused to acknowledge the subpoena, denying the right
of the judicial branch to order him ss President to do anything. The
letter requested was given by Jefferson to the Attorney General with
instructions to keep out of court so much as the U. §. Attorney
deemed confidentinl., Jefferson subseqguently stated his fundamental

legal position as follows:

“fie, of course, {the President) from the nature of the
case, must be the sole judge of which of them the public inter-
est will permit publication. BHence, under our constitution, in
request of papers, from the legislative to the executive branch,
an exception is carefully expressed, as to those which ke may
Geem the public welfare may require not to be disclosed.”
Letter of Jure 17, 1807 to U. 8. Attorney Hay, Thomas Jefferson
Writings, (Ford), Volumn 9, Page 57.
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Jefferson was prepared to resist by force if necessary an at-
tempt to cbtain the papers which Buprr sought. Quite fortunately the
igous was not pressed either as to the President himself cr %o the
&aﬂ?xﬁea of Wer and Navy, vho also were directed perscnally to
atiend,

The case of Totten, Administrator v. U, S., 92
'} involved an action for payment for services al-
leged to bave been rendered by one William A. Lloyd under & contract
with Pregident Lincoln. 7The services included trevel behind the
Confederate lines for the purpose of ascertaining the nunmber and
digposition of Confederate troops and the plans of Confederate farti-
fieations., ILloyd acconplished his mission with considersble succees
and made full reperts of his findings to the Union suthorities. The
Court of Claiws found that the services vere rendered as slleged and
that Lloyd was only reimbursed for his expenses. The Supreme Court
in denylng recovery on the contract stated et page 106:

"The service stipulated Ly the contract was a secret serv-
ice; the informetion scught was to be cbtained clandestinely,
and was to be commmicated privately; the employment and the
service vere 1o be equally comcealed. Both employee and agent
mugt heve understood that the lips of the other were to be
forever sealed respecting the relation of either to the matter.
The conditicn of the engagement was implled from the nature of
the employment, and is tuplied in all secret esployments of the
govnmment In time of war, or upon matters affecting cur foreign
relations, where a disclesure of the service might coapromise
or embearrass owr government in its public duties, or endanger
the person or injure the character of the agent.”

The court went on to say that secrecy vas & condition of the
agrecsent and that the dlsclosure of the information necessary %o
the maintenance of the action defested vecovery. The opinion con-
tinved at page 107:

"It may be stated se a general principle, that pudblic policy
Torbids the meintenance of any suft in a eourt of justice, the
trial of wbich would inevitably lead to the disclosure of mate
%ars which the law regards as cenfidential, and respeckting
which it will not allow the confidence to be viclated. On this
principle, sults cannct be meintained which would require a dis-
clogwre of the confidences of the comfessionsl, or thoze be-
tween hugband and wife, or of comumications by & client to his
counsel for professiocnal sdvice or of & patient to his physician
for & simllar purpose. Much greater resson exists for the ap-
Plication of the principle to cases of contract fop secret serve
jees with the governuent, as the existence of & contract of
thet kind 1s itself & fact not to be disclosed.”™
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3l v, U In the later action of De Arnaud ,
. {1864), presenting the guestion of wh

mﬂﬁea“ were to be distinguished from & "military m‘k services”,
the Supreme Court had occssion to consider an ?1 from a Court of
Claims judgment dismigsing & complaint in which $100,000 was sought
for services randered by De Arnaud ag & "militery expert” employed
for "gpecial and fmportent duties" by General Fremont for end in be-
lf of the Union Army. De Arnaud was & Russian, resident in the
United States, with prior rience as a Lieutenant of Engineers
in the Bussian Army. In L m&maemleyndmmma
through the enemy lines, obsem the order of battle, snd peport
back., His mission resulied in the seving of Peducab, Kentucky. He
wae paid $600.00 for bic services on & receipt merked "for specisl
sarvices rendeved to the U. S, Government in iravelling through the
rebel parts of Kentucky, Tennessee. . .which led to suceessful
regults.” His c¢laim wves supporied by certificates from Genersls
Grant and Fremont. President Lincolnl ordered the clalm psid if just
and eguitable. The Secretary of War paid De Arnaud $2000 which vas
received under protest although the recelpt acknowledged payment in
full. Subseguently, De Arnsud instituted an action in the Court of
Cleims.

.

The Supreme Court sould recognize no digtinction between "the
pecyret services” rendered in the Totlter Case and the "militery expert
services™ wvhich De Avnaud claimed to heve rendered. The recelpt
which Pe Arnaud sigoned wag conpidered to operaie as a ber to any
further demand. At page 490 of thbe opinton, the court stated:
"Accounting officers have no Jurisdiction to cpen up a settlement
made by the War Department from secret service funds end &eterminz
unliguidated damapes.” _

inten of Atty. Genm. d. In 1865, ittorney General James Speed ade

£ glden vezard to the Secretery of FNavy's 1lability to

respond to individual or state requests far the production of exem~
plified coples of militery courts-martial records: \

"Upon principles of public policy there sre some kinds of
evidence which the lav excludes or dispenses with. Secrets of
state, for instance, camnot be given in evidence and those who _
are possessed of such secrets ave not reguired to make disclosure
of them. The official %ransactions between the heads of depart-
merts of the Covernment and the subordinstes sre, in genersl,
treated as "privileged caommmication.' The President of the
U. S., the heals of the great departmente of the Government,
end the Governars of the several states, 1t has been decided,
are not bound to groduce pepers or disclose information coms
mumicated to them vhen, in thelr own judgment, the dilsclosure
would, on public considerations, be expedient. These are famil-
ier rules written down by every suthority on the lav of evie
dence.” 11 Op. A. G. 137, 1h2 (1865).
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*

, Curtiss«Wright. In the case of the U,
axport Corporation, 299 U. S. 304 {1936)%
celled wpon to determine the constitutionality and legality of an
indictment charging violation of a Joint resclution of Congress, and
& Pregidentiel proclamation issued pursuant thereto, which forbade
the shipment of arms or smmnition to foreign nations engaged in
ermed conflict in the Chaco. The case arose on o demurrer to the
indietwent and in pert challenged as an improper delegation of power
the wrestricted scope of exXecutive action without asdequate standard
imposed by the Congress. Ip speaking of the exclusive province of
the executive in the ares of intercourse wiith foreign netions, the
Court sald at pages 319 and 320: '

“Not only, as we have shown, is the federsl power over ex~
terpal affelrs in origin aend essentlsl character different from
that over internal affairs, but participstion in the exercise of
the power is significantly limited. In this vast externsl reslm,
with ite important, complicated, delicate and menifold problems,
the President alone bes the pover %0 speak or listen as e
representative of the pation. He makes trestles with the
advice and consent of the Senate; alone negotiates.

Into the field of negotiation the Senate cannot intrude; and
Congress ltself is powerless to imvade 1%.7...

"It is quite apperent that if, in the maintenance of our
interpational relstions, embarrassment--perhaps serious embare
rassment-«is to be avolded and success for ocur sims achieved,
congregsional legislation which is to be made effective through
pegotiation and ingquiry within the international fleld must
often accord to the President & degree of discretion and free-
dom from statulory restriction which would not be admissible
were domestic effeirs slove involved. Moreover, he, not
Congress, has the beiter opportunity of knowing the conditions
which prevail in foreign countries, and especially is this true
in time of war. He has his confidential scurcés of information.
He has his egents in the form of diplometic, consular and
other officisls. OSecrecy in respect of infarmstion gathered
by them may be highly necessary, sud the premature disclosure
of it productive of baxmful results. Indeed, so clearly is this
true that the first President refused to accede to e request
to lay before the House of Representatives the imstructions,
correspondence and documents relating to the negotiation of the
Jay Treaty--a refusasl the wisdom of which was recognized by the
House itself and has never pince been doubted. Io his reply to
the request, President Washingion seid:

'The Rature of foreign negotiations reguires caution,
and thelr success must often depend on secrecy; and even

when brought to a conclusion & full disclosure of &ll the
mesgures, demands, or eventual concessions which may have
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been proposed or contermplated would be extremely impolitic;
for this wmight have g pernicicus influence on fuiure pee
gotiations, or produce immediate incomveniences, perhaps
danger and wischief, in relation to other powers. The
necessity of such caution end secrecy was one cogent reae
scn for vesting the power of making treaties in the Presi-
dent, with the sdvice and consent of the Senate, the prin-
eciple on which that body was formed confining it to & smell
mmber of members. To admit, then, a right 4in the House of
Representatives to demand and to have ss a matter of course
all the papers regpecting s negotiation with a forelgn
pover would be to establish a dangerous precedent.® 1
Messages and Papers of the Presidents, p. 104"

@;c%e & Southern v, Waterman SS. A more recent case hasg come down
om the Supreme Court on the problem of the execlusive domsin of the
executive., The case of cgzo and Southern Adr Lines v, Waterman
tea %’Q C%omﬁon, 3%% ﬁt 3, 103 Emﬁi, arose on an appeal Ifrom
& den v Aeronautics Board of a certificate of conven~
lence and necessity for ar international air route to Waterman and

the award of the same to Chiceago & Southern. The awerd coidd dbe
mede only with the express spprovael of the President,

On this gquestion, the comrt sald:

“The court below considered, and we think guite rightly,
that it could not revievw such provisions of the order as re-
gulted from Presidentis]l direction. The President, hoth as
Commander«in-Chief and as the Fation's organ for foreign
effairs, hes available intelligence services whose reporis are
act and eught not to be published to the world. It would be
intolerable that courts, without the relewant informstion,
should review and perhaps nullify sctiong of the Executive
teken on information properly held secret. Nor can courts sit
_13_% in order to be taken into executive confidences. Bub
even courts could require full disclosure, the very mature
of executive decisions as Yo foreign policy ig poliftienl, not
Judicial. Such decisions are wholly confided by our Constitu~
tion %o the politica) departments of the Covermment, IExecublve
and Iegisliative. They are delicate, complex, and involve large
elements of prophecy. They are and should be undertaken omly
by those directly responsible te the pecple vhose welfare they
sdvance or imperil. They sre decisions of a kind for which the
Judiciary hes neither aptitude, Pfacilities nor responsibvility
snfl have long been held to belong in the damsin of political
power not sublect to Judicial intrusion or inquiry. Coleman v.
Miller, 307 US k33, &kSh; United Stetes v. Curtiss-Wrifht Core
porption, 200 US 204, 310-321; Qetlen v. Centrel Lesther Co.,
246 US 297, 302. We therefore sgrec that whatever of this crder
emanates fram the President is not susceptible of review by the
Judicial Depariment. 333 US 103, 111, 112,
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It might be noted thet the Wetermen cese was & S5-h decision.
Notwithstending, it still is good lew today. "The issue...involves
& chellenge to the conduct of diplomatic and forelgn ai’fsirs, for
which the President is exclusively respoosible.® J
Eigentracer, 339 Us 763 (1950), at page 709, citing both the Curtiss-
Wright and Waterman cases. "It is periinent {0 cobgerve that sny
policy tovards aliens is vitally and intricetely interwoven with
conterporanecus poiicies in regard to the conduct of foreign relstions,
the war power, and the maintenance of s republican form of governs
ment. Such matiers are so exclusively entrusted to the political
branches of goverament es to be largely immme from judicial ine
gquiry or interference.” Harisiades v. Sheughnessy, 342 US 560, 588,
589, {1952), agein citingithe Curtiss-Wright and Watermen cases.

See alsc United States v. Reymolds, 73 S. Ck. 520 (1953)
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