Approved Fo‘elease 200188E% : CIA-RDP59-0088‘00300240148-7

L]

OGC HAS
- REVIEWED. April 15, 1948

T0: U/ .- B
FROM: L « Ernest A. Gross

For purposes of consideration of requests by Con-
gressional Committees, either through subpoenas duces
tecum or otherwisé, for the production of records, reports
and files of the Department, I believe that the Depertment's
records, reports and files mey be divided into the follow-
ing categories -

~ (1) those which you are obligated not to produce;

(2) those which you may in your discretion produce or
decline to producej and

(3) those which you are obligated to produce,

The classes of materlsl embraced in esch of these
three cetegories are discussed belows

(1) Recoids, reports snd files which there is 2n ob-
ligetion not to produce.

(a) The President's Directive of March 13, 1948 re-
quires thet requests from unsuthorized sources for re-
ports, records and files relative to the Employee Loyslty
Program be declined and referred to the 0ffice of the
President for such response as the President mey deem to
be in the public interest in the particular case, This
Directive places an obligation on the heeds of egll Executive
Departments to decline any request by a Congressional Com-
mittee for records, reports and files relating to the Egp-
ployee Loyalty Program,

(b) The Security Regulations of the Department and
Section 161 of the Revised Statutes (5 U.8.C. 22) require
thst reproduced materisl originating in another Department
or Agency not be produced without the specific authorization
by the originating Agency. Under Section 161, heads of

Departments

State Dept. declassification & release instructions on file
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Departments have authority to prescribe regulstions
goverging the use &snd disposition of their files and
records,.

(¢) The production of materiasl loaned to the Depart-
ment by other Departments or Agencies would also, in the
absence of authorization from those Departments or Agencies,
be in violation of the right given them by Congress to
prescribe rules and regulations for the use and custody
of their records and filles,

(d) The same principle applies in cases of joint in-
ter-agency documents, such as policy directlives of SANACC.
The concurrence of all the Departments or Agencles respon-
{1b1e for their 1ssuance would be required for their re-

ease,

(2) ds eports and 11e$ the rroduction of which
1s discretionary.

Where the materisl requested relates to the negotiation
of treatles, communications with foreign governments, or
other matters over which the Executive has exclusive power
under the Constitution, its productlion may be declined, either
on the ground that it would not be compatible with the publie
interest to release it, or that it related to matters falling
exclusively within the jurisdiction of the Executive,

The discretionary power of the Secretary of state, or
ultimately of the President in performing his foreign af=-
fairs functions, to refuse s Congressional request for
documents 1is ex%remely broad. Information has generslly
been withheld (1) in order to protect confidentlel sources
of information and to insure the effective functioning of
investigative or intelligence agencies of the Government,
(2) where disclosure would obstruct or prejudice pending
international negotiations, (3) where the conduct of for-
eign relations would be embarrassed by divulging Information
to subversive elements or to governments hostile to the
purposes of United States foreign policy; or in similar
circumstances,

In cases of doubt, of course, the questlon would gen-
erally be resolved in favor of malntaining amicable re-
lations between the executive and legislative brenches of
the Government.

(3) Records
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(3) Re rts and files which there is an ob-
ligation to produce.

If the subject matter of the request is not one which
the Constitution has vested exclusively in the Executive
but hss a relationship to something which mey be an ap-
propriate subjJect of legislation by Congress, there would
be no sound reason for declining the request, 8Such Depart-
mentel material as visa and passport files and personnel
records might ressonably be placed in this category, unless
they contain material which would warrant their classification
in categories (1) and (2).

L/8:JMKeegansfje
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croblems

The question hes been raised as to whet classes of its
records, reports and file= the Depsrtment is obligated to pro-
duce in responze to requests from Congressionsl Committees,
what classes it may in its discretion produce or decline to
produce, snd whst classes it is obligated not to produce.

Discuzsions

/s indicated in the memorandum of Januery 14, 1948, pre-
pered with Mp, Grasy, the Courts have never paessed squurelg.
on the unsettled question of how far Congress cen go in o
teining information from the executive brench of the Governe
ment, slthough there sre numerous ceses upholding its_genersl
power to investigete in aid of & legislative purpose,

Seversl writers heve ettributed the absence of judiciel de-
cisions on the question of Congress' power to investigate
the Executive to the fect that so few conflicts hsve zrisen
between the legislative and executive bfanches of the Gov~
ernment and when they did erise they were_generelly resolved
by the retreat of one of the Departments, ¥hile it sp-
pesrs thet executive departrments have genereslly scceded to
requests for inforretion by Congressionsl Committees, there
are numerous instances, the details of seversl of which ere
set forth in the memorsndum of Jenuary 14, 1948 of refusals
by the Depurtment to furnish information requested by Conm=
mittees of Congress, ususlly on the ground thet the dis-
closure of the informetion would not be in the publie

. interests,
G Ve Eﬂ§§§!6§§ (1927, 273 U.8, 135, 16135 In 52
&Eﬁ897)’ 1+ 661’ Ve n‘éog 9% Fo 24 3620
Ehrman&hgut of Disclosure in Perlismentery Investigstions,

1 U, of w Rev,., 1942} Landisi Con::itgzioneioLgmite-
nvestigstion, ierve.

tions on the Congressionsl Power of
L. Rev, 153,
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1nterosts.3/ In every instsnce, the informetion requested
releted to such exclusively foraign effeirs functions =¢
negotiztions treaties or communications with forelgn
governrzents, The conclusion wes reached in the ecrlier
memorsndum thet the Department would not be warranted in
refusing to produce vise files= In responze to & recuest to
a Committee of Congress, since the entry of sllens wes not s
matter £211ing exclusively '1thin'§? Jurisdiction of the
Deprrtrent under the Constitution

While the gquestion of the extent to which Conpgress might
properly go in obteining informetion from the Execu’ive hese
never been squerely passed upon by the ¢ sy the Attorney
Cenersl did, #s recently as April 30, 19415/ heve ccczslon to
consider the question whether he should comply with ¢ request
from the Chairren, House Committee on Navsl Affairs, for cer-
t2in rerorts of tﬁo Federsl Buresu of Investigation. In de~
clining the request, the Attorney Generel geve the following
reasons, awong otherss

aJt iz the position of thig Department, restrted now

with the eprrovel of snd at the direction of the Fresident,
that 211 investigs=tive rerorts sre confidentisl documents
of the executive department of the Government, to zid in
the duty lzid on the President by the Constitution to
‘teke care thet the laws be faithfully executed!, end

thzt congressionel or publie zccess to ther Wﬂuid not be
in the pudblic interest,

“Disclosure of the reports could not do otherwise
than seriously prejudice lsw enforcement. Counsel for
a defendant or prospective defendent, could heve no
grezter help then to knew how much or how little infor=-
mation the Government has, and whst witnesses or sources
of informstion 1t can raly on, This 1s exsctly vwhet
these reports ere intended to contesin,

"Aicelosure

§£'George “eshington, however, in 1796, bsged his refusal to
irnish the House of Bepresen{atives with certein pEpers ree
leting to the negotiation of the tresty with the ¥ing of Grezst
Britein, on the ground thet the szssent of the House wos not
neceastry to the welidity of 2 tresty and thet the tresty exe
hiblted in it=elf 211 the objects requiring legisletive rro-
vision,
4/ See Letter from Librery of Congress, HMarch 10, 1948 to Hon,
Clare 7. Hoffmen, in House Report No, 1595, 2d %essifr,
holding right of executiva to decline to furniuh this type of
informztion.
See United Stztes v, Curtiss-¥Wright Export Corpe,y 299 UlC

04, 319-322, for comprehensive diseussion of extent of

executive foreicn relations powers,

6/ 40 Upe Atty. Gene No. 8,
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"Disclosure of the reports at this partiouler
time would also prejudice the nstionsl defense snd
be of 21d and confort to the very subversive elements
ageinst which you wish to protect the country., For
this reason we have made extraordinary efforts to
see that the results of counterespionsge sctivities
and intelligence sctivities of this Department in-
volving those elements are kept within the fewest
pogsible hands, A catslogue of persons under in-
vestigation or suspicion, and what we know sbout them,
would be of inestimsble service to foreign zgencies;
and informetion which could be so used cannot be too
closely gusrded,

"Horeover, disclosure of the reports would be of
serious grejudlcc to the future usefulness of the
Federal Bureau of Investigation, As you probably
know, much of this informstion is given in confidence
and can only be obtained upon pledge not to disclose
its sources, A disclosure of the sources would em-
berrass inforrants - sometimes in their employment,
sometimes in their sociel reletions, end in extrere
cares might even endanger their lives, We regard the
keeping of feith with confidentisl informants ce en
indispensable condition of future efficiency.”

After citing seversl instences in which the executive
hed declined to Congress and the courts informetion which
1t had acquired snd the disclosure of which it felt would
be incompztible with the public interests, the attorney Gen-
eresl referred to seversl court decisions {o suprort the
contention thet the courts cannot require the executive to
produce papers when in the opinion of the executive, their
production 1s contrary to the public interests and fret the
question whether the production of the pe-ers would be
against the public is one for the executive snd not for the
courts to determine, Most of these ceses, however, involved
court proceedings, and none of them raiseé the precize
cuestion of the extent of the suthority of Committees of
Congress to obtein informstion from the executive. Never-
theless, 1t is believed that in the absence of r court
decision on the question, the opinion of the Attorney Gen-
eral, who 18 the principel lsw officer of the Government,
shoula be followed, Moreover, the considerstions mentioned
in the excerpt quoted shove from the opinion of the Attorney
Generesl would seem to be applieceble to other intelligence

egencies
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sgencles besides the Federsl Buresu of Investigetion, rare
ticulsrly those heving to do with matters directly af-
fecting our foreign relstionas, In his opinion Attorney
Genersl Jsckson also referred tg &n opinion of the 'ttorney
Genersl, dsted Januerry 5, 1905.44 in which peference was
made to Section 161 of the Revised Statute end the fol-
lowing conclusion drawn therefrom:

"It thus sppears thet the hesd of & Depesrtuent has
full charge end control of gll the records and pspers
belonging to the Depsrtment. His suthority tc pre-
seribe whatever rules end regulations he mey deem
rroper regerding their use and custody is unlimited,
a0 long es8 'not irconsistent with law,! 8Such brozd
discretion would necessarily include the right to
determine whetheyr certsin documents shouvld or should
not be token from the files of the Denartment for any
purpose except for use in connection with depsrtmentsl
business, and in sccordence with his determinetion

80 to instruct the chiefs of buresue or other officers
concerned,”

The considerstions mentioned in the preceding opinions
of the Attorney Generesl would seem to be 8glso sppliceble to
requests for coples of records and reports which the De~
partment has received from other sgenclies snd depsrtrents
of the Government, In szddition, Section 201,1(V)(4)(D)
of the Security He-suletions of ihe Depertment providess2/‘

'Tietribution outside the reproducing Division
of reproduced meterial originsting in snother lepirte
ment or Agency must be specifically suthorized in
erch instr-nce by & responsible offlcer of the originst-
ing sgency."

Aside fror thls regulation the furnishing to Concres-
gionel Committees of coples of such records and reports
in its possession, regardless of the nature of the m-terisl
contsined therein, would appeer to be in violetlon of -the
stztutory right gronted to heads of other Depsrtmentis to
detervine the use to be mzde of the records of their Departe
ments, Thus, the Stste Department would heve no right to

furnish

5 UsSeC, 22
Section 201.3(VI)(A) for birds declsssgification of mrterial
originsting in other dep:rtuents or agencies,
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furnish a2 Congressional Committee with msterisl furnished

it by the NHationsl Militery Esteblishment or by eny of the
other Depertments or Agencies comprising it would the cone
sant of the Military Establishment or of the Department or
Agency furnishing the informetion, S8Similar considerstions
would seem to aprly 4in the ceses of Joint inter~cgency docue
ments, such as policy directives of SANACC, ESuech a document,
if it were in the possession of the Department, could not

be relsased without the consent of all the Agencies or De-
pertrents responsible for its isruance. SANACC documents
ere, of course, not kept in the Nivision of Communiestions
end Records of the State Department, but are with the

SANACC Secretarist,

On October 26, 1945 the Stete-War-Navy Coordinsting
Committee (SWNCC) =greed to epnoint & Subcommittee to con-
sider and asct upon requests received from Congress for
documents “whose relesse raises importent questions of policy
affecting the three departments and cannot spproprirtely be
¢leered through routine chennels between the interested
depertmente,” This Subcommittee 1s now nown as the Stete-
Army-Novy-Alr Force Coordineting Subcommittee for tihe Rele:cse
of Stnte Papers, Its terms of reference are as followss

"o, Authorize relecse of sgpecific documente which
in 1ts judgment do not prejudice U.,8. foreign relstione
or U,8, militery security.

"b, Arrange for the editing, where precticable,
of documents requested by the Congress in order thst
they may meet the requirements of a above,

"e. Refer the relesse of specific documents to
higher suthority when such rction is deemed =dvisrble,

"d, Consider for release to agencles ocutside the
Stnte, War, and Navy Departments only those portions
of pspers which represent aprroved zection of the Joint
Chiefs of Stzff or of the State-War~Navy Coordi:sting
Committee, §

"g, Be suthorized, in its discretion, to deviste

- from the general poliecy in paregreph 4 =bove without
specific suthorization from the Stete-Wer<-Nevy Co-
ordinating Cornmittee when, if in the opinion of the
speclasl subcommittee, such devisation involves no
speciel considerstion of major poliey."

Vhile
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VWhile it is doubtful thst the Secretary can be said to

be under & legel oblization to produce State Department
documents of the cherscter intended to be r red to

this Subcommittee without consulting SANA s it was
doubtless the intention, when the Bubcommittee in question
was created by SWNCC tﬁnt cases of that cheracter should
be referred to that éanmittoe. In most cases the documents
will doubtless be of the character with respect to which
the Secretary 1s regerded as heving discretion to relesse
or not to release,

While Section 102(e) of the Nationsl Security Aet of
1947 gives the Director of Central Intelligence esccess to
the intelligence of other departments and agenciles, "for
correlation, evaluation, and dissemination”, 4t gives him
no authority to furnish materiasl to Congressioral Committees
without the consent of the sgency sffected, Moreover, he
hes the responsibility of "protecting intelligence sources
eand methods from unsuthorized disclosures®,

The security clessification of 2 document would not
seem to be a suffielent resson for refusing to produce it
in response to s request from a Committee of Congress
where there were no other elerents present which waul& WaT-
rsnt its being withheld, One such element would be & De-
pertmental uletion, The Department of Stste Securitg ’
Regulation require that testimony of a SECRET or a TOP
SECRET nature be given only in executive session, 2side
from this element, the question whether the request is for
the produetion of the document in & closed session or in
open hearings would not seem to meke much difference, so
far as this Department is concerned,

One other class of documents which there is #n obligation
not to disclose esre those relating to the Employee Loyelty
Program under Executive Order No, 9835 of lisrch 21, 1947,

The Fresident's Directive of lerch 13, 1948 makes the none
disclosure of such meterial to uneuthorized persons obli-rtory
upon officers end employees of the Lxecutive Tep rtments,

There 1s

CC, the gradoeassor of SANACC, eppears to have been
created slmply y an informal sgreement between the State,

Wer snd Nevy Departments,
11/ Depertmental Regulations, Sec., 201.1(VI)(F)(2).
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There is now pending in Congress H. J. Res, 342 which was
introduced shortly after the President's Directive appeered,
This Joint Resolution would direct "ell executive depcrtments
end agencies of the Federsl Qovernment to meke avzileble to
eny and all standing, special, or select committees of the
House of Ropreaontatlvbs and %ha Senate information which mey
be deemed necessery to enable them to properly perform the
duties delegated to them by Congress,"

For e 2ong time it was the preactice of Committees of
Congress desiring information from the Secretary of Stecte
to request the_Sacrtta:g to furnish the information "if
not incompatible with the publie interest." A stotement
thet it would be incompatible with the public interests to
furnish the information was rarely, if ever, questioned.i2/
However, now that Committees of Congress have teken to
serving heeds of Departments with subpoenas, it is not
likely thet the old preetice will continue. The fct of
June 22, 1938 (52 Stet, 9421 2 UeB,Cs 192-195) provides
penalties for witnesses folling to sppesr and testify,

Conelusionst

See stteched memorandum

1%/ tnited Stotes v. Curtiss-¥Fright, supra.




