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OGC HAS REVIEWED. 15 September 1947

HEHORARKDUN POR COHTACT BRARCH
Thrut The Asaistant Direetor fer‘eparationa
Subject: Inviolability of Piles

le This offioce has reviewed Jour request of 22 August
1948, for an opinion on the invielability of files and records
of your office and on the fwmnishing of information whieh might
be requssted of employees in your branch. These problems have
& lonz history in the United 5tates and go te the Leart of the
original conespt of our form of Jovernment. This history was
sumarized in a letter dated April 30, 1941, from then Astorusy
General Robert 3. Jucksen to the Hon. Carl Vinson, then Chairman

of ths House Comsittes on Naval Affairs. That Cormittes had

Pequestad the Department of Justiee to furnisk sll recorda in
connection with investigations mede by the Departizent of Justice
arising out of certain sirikes and subversive activities.

- 8. Mr. Jeckson states "It ia the position of this
Department, restated now with the spproval of, snd at the direct~
ion of, the President, that all investizative reports are con-
fidential documents of the Exesutive Department of the Joverne
ment & « # and that Congressiomal or publie mccess to them w-uld
not be in ths public interest.” kr. Jackson points out how Gla-
e¢losure of the information would prejudice the national dafense
and the future usefulness of the Federal Sursau of Investigetion.
Both arguments apply equally well to the confidential reports
and records of CI@. Mr. Jackeon refers to a line of Attorney
dereral's decisions staziﬁi tixe same position and dating bask to
1304. He points to refussls by Presidents HWashington, Eonrce,
end Jacksen anong others to producs re¢ords of the ixecutlive
0ffiee. Nr. Jackson cites a number of court opinions holding
that the guestion whether the produstion of papers would be
agalnst the publie interest is one for the executive and not foyp
the courts to determine. Thess opinions smphasize the division
of power in the Pederal Covermment end the right of eash of the
thres divisions to exercise its functions without interference
from the others. '

S« ¥r. Jackson's opinion ia therelors, very strong suppory
for the position that confidential records of I8, production of
which would ot be in the public interest, need not be furnished
to Congress at its request. ve wish to point out however, that
ve are not aware of any final ruling on the problam that would
arige if Congress were to insist on the production of the records
and were to Liring contempt or other proaceedings sgainst the jead
of the Department oconcerusd. e boliovs, however, that ss a
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practical matter 1t is unlikely that sugh proceedings would be
inatituted, and if they were, that the cases cited by Hr. Jackson
indicate that such proceedings would be set aside.

FOIADbS

Se The question of employees who might be ecallsd upon
by Gongressional Committees or other agencles to testify relates
in essence to the points discussed sbove. Any confidentisl inw
formation possessed by them 1s in the same catecory as inforation
in records. At the time of employment they are required to take
an oath not to reveal suoch information unless authorized in writing
by the Director of Central Intelligence. This oath 1s a condition
of their employment by CIG. It also puts them on notice that
release of such information affeoting the national security or
defense, may subject them to prosesution under the Eapionsge Aot.
If called, therefore, to teatify in conneotion with confidential
mattars such as ldentification of sources, or disclosures of
methods and techniques, they should cite the oath and conditions
of employment and their responaibility to the Director. If he
does not seo fit to suthorise release of the information, the
Direotor is in the same position as in a request for production
of econfidential doouments. In our opinion therefore, confidentisl
records pertaining to investigations by your office and other in-
formation in jyour files whioh may pertain to the natlional defense
or security, are but part of all such files of CIG and it would
be our position they are not subjeet to subpoena. Also, in our
oplnlon, employses of CIG may not be required to teatify concern-
ing sueh information without express permission from the Director
of Central Intelligence.

6« In conelusion we wish to comment on your remarks
concerning the Zsapionage laws, particularly your atatement that
intent must be proved to find a man gullty. Under 3ection 3,
of Title 50, UsSsC., subsection B, a man may be fined 310,000
or lmprisoned for 2 years who, through gross neslicence, per-
mits information relating to the national dorsnse £0 Be removed
from 1ts proper place of custody or delivered to &ny ons in
violation of his trust, or to be lost, stolen, abatracted, or
destroyed. Under section 38 of the Act, whoever with intent,
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or rosson to belleve that it 1a $o be used to the injury of
the United States, or to the advantage of a foreign nation,
scnmunicates to any one connscted with & foreizn Joverament
information relating te the natlional defense, may be imprison-
ed for not more than 20 years in peace time, and 30 years in
time of war. It will be noted that no distinction is umade
between onemy or friendly forelgn uations. Also, attempts to
communicate and the aiding of another to communicate such
information under the above circumstances are subject to the
same penalities, We belleve these provisions make the Egplonage
Act more effective than ls commonly believed, and we feel that
thias is borns out by decisions suech as the Gorin case, decided
by the Supreme Court in 1940 (81 S.Ct. 429).

7. This office will glways be glad to advise on any
specific cases arising in eonnection with the problems dis-
sussed horein. ‘ :

LAGHILECE R. HOUSTOR
Genersl Counsel

863 Bxe I8 .
Loge & Lisison
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