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93p CoONGRESS SENATE { Rerorr
2d Session No. 93-5692

OFFICE OF FEDERAL PROCUREMENT POLICY ACT
OF 1973

FEBRUARY 28, 1974.—Ordered to be printed

Mr. Cinrces, from the Committee on Government Operations,
submitted the following

REPORT

[To accompany . 2516]

The Committee on Government Operations, to which was referred
the bill (8. 2510), to create an Office of Federal Procurement Policy
(OFPP) within the Executive Officc of the President, and for other
purposes, having considered the same, reports favorably thercon with
an amendment in the nature of a substitute and recommends that the
bill as amended do pass.

The amendment 1s in the nature of a substitute, as follows:

AMENDMENT

A BILL To create an Office of Federal Procurement Policy within the
Kxecutive Office of the President, and for other purposes

Be it enacted by the Senate and House of Representatives
of the United States of America in Oongress assembled, That |
this Act may be cited as the “Office of Federal Procurement
Policy Act of 19737

DECLARATION OF POLICY

Sxc. 2. It is declared to be the pelicy of Congress to promote
economy, efficiency, and effectiveness in the procurement of
goods, services, and facilities by and for the executive branch
of the Federal Government by—

(1) establishing policies, procedures, and practices
which will require the Government to acquire goods,
services, and facilities of the requisite quality and within
the time needed at the lowest reasonable cost, utilizing

(1)
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competitive procuremens methods to the maximum extent
practicable;

(2) improving the quality, efficiency, economy, and
performance of Government procurement organizations
and personnel;

(3) avoiding or eliminating unnecessary overlapping
or daplication of prociurement and related activities;

(4} avoiding or eliminating unnecessary or redun-
dant requirements placed on contractor and Federal
procurement officials;

(5) identifying gaps, omissions, or inconsistencies in
procurement laws, regulations, and directives and in
other laws, regulations, and directives, relating to or
afiesting procurement;

(6) achieving greater uniformity and simplicity,
whenaver appropriate, in procurement procedures;

('7) coordinating procurement policies and programs
of the several departments and agencies;

(8) conforming procurement policies and programs,
whenaver appropriate, to other established Government
policies and programs;

(9) minimizing possible disruptive effects of Govern-
ment procurement on particular industries, areas, or oc-
cupations;

(10) improving understanding of Government pro-
curement laws and policies within the Government and
by crganizations and individuals doing business with the
Government;

(11) promoting fair dealing and equitable relation-
ships among the parties in Government contracting; and

(12) otherwise promoting economy, efficiency, and
effectiveness in Government procurement organizations
and operations.

FINDINGS AND PURPOSE

Bec. 3. (a) The Congress finds that economy, efficiency,
and effectiveness in the procurement of property and services
by the executive agencies will be improved by establishing an
agency to exercise responsihility for and direction over pro-
curement policies and regulations.

(b) The purpose of tais Act is to establish an Office of
Federal Procurement Policy to provide overall leadership and .
direction, through a small, highly qualified and competent
staff, for the development of procurement policies and regu-
lations for executive agencies in accordance with applicable
laws.

DEFINITIONS

Hecoh (a) Asusedin this Act—

(1) the term “executive agency” means an executive
department as defined in section 101 of title 5, United
States Code, an independent establishment as defined
by section 104 of title 3, United States Code (except

that it shall not include the General Accounting Office),
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a military department as defined by section 102 of title 5,
United States Code, a wholly owned Government cor-
poration, and, subject to the provisions of subsection (b)
of this section, the District of Columbia ;
(2) the term “Office” means Office of Federal Pro-
curement Policy;
(38) the term “Administrator” means the Adminis-
trator of the Office of Federal Procurement Policy; and
(4) the term “Federal assistance” means the provision
of money, services, or property to a State, political sub-
division, or person for the purpose of supporting, stim-
ulating, strengthening, subsidizing, or otherwise pro-
moting non-Federal activities benefiting a State, politi-
cal subdivision, third party, or the public generally.
(b) The Council of the District of Columbia, established
. by section 401(a) of the District of Columbia Self-Govern-
ment and Governmental Reorganization Act, is authorized,
on or after the date its legislative powers under such Act
become effective, to pass an act making the provisions of this
Act inapplicable to the Government of the District of
Columbia.

OFTFICE OF FEDERAL PROCUREMENT POLICY

Skc. 5. (a) There is established within the Executive Of-
fice of the President an agency to be known as the Office of
Federal Procurement Policy. Functions exercised by the Of-
fice shall be subject to such policies and dircctives as the Pres-
ident shall deem necessary to effectuate the provisions of
this Act.

(b) There shall be at the head of the Office an Adminis-
trator of the Office of Federal Procurement Policy, who shall
be appointed by the President, by and with the advice and
consent of the Senate.

(c) Theroe shall be in the Office a Deputy Administrator of
the Office of Federal Procurement Policy who shall be ap-
pointed by the President, by and with the advice and con-
sent of the Senate. The Deputy Administrator shall perform
such functions as the Administrator shall designate and shall
be Acting Administrator during the absence or disability of
the Administrator and, unless the President shall designate
another officer of the Government, in the event of a vacancy

‘ in the Office.
AUTHORITY AND FUNCTIONS

Src. 6. (a) The Administrator shall provide overall guid-
ance and direction of procurement policy, and to the extent
he considers appropriate and with due regard to the program
activities of the executive agencies, shall prescribe policies
and regulations, in accordance with applicable laws and, sub-
ject to section 8(c), which shall be followed by executive
agencies (1) in the procurement of—

EA) property, other than real property in being;
dB) services, including research and development;
an
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(') construction, alteration, repair, or maintenance of
rexl property;
and (2) in providinig for or in cornection with procurement
of items specified in (A). (I3), and (C) above, to the extent
reauired for performance of Ifederal assistance programs.
(b) Nothing in subsection (a)(2) shall be construed—

(1) to grant the Administrator authority to anthorize
procurvement or supply support, either directly or indi-
rectly. to any recipient of Federal assistance; or

(2) to authorize any procurement contrary to State
anel Toeal Jawsy in the case of programs to provide as-
siatance to States and political subdivisions.

{¢) The functions of the Administrator shall im:_]nde——-

(1) monitoring and revising as necessary policies and
reguletions converning the role of the Federal Govern-
ment and its reliance on the private sector in providing
goods and services required to meet public needs;

{2) monitoring and revising as necessary policies and
regulutions to protect the interests and integrity of the
public and private sectors in the procurement of goods
and zervices; .

{3) establishing a system of Government-wide coordi-
nated and. to the extent feasible, uniform procurement
regulations; .

(4) overseeing and promoting programs of the Civil
Sorvice Commission aid exccutive agencies to upgrade
the quality of Federal procurement through improved
programs for personnel recruitment, training, career de-
velopiment, andi performance cvaluation;

{I') sponsoring research in procurement policies, reg-
ulations, procedures, and forms;

{6) guiding and directing the development of a system
for collecting and disseminating Gevernment-wide pro-
ciivenwent data to meet the informational needs of the
C'ongress, the éxecutive branch, and the private sector;

(7) establishing criteria and procedures for an effec-
tive and timely method of soliciting the viewpoints of
interested parties in the development of procurement
polinies, regulations, precedures, and forms; and

(8) consulting, in devaloping policies and regulations
to be authorized or preseribed by him, with the executive
agencies affected and, to the extent feasible, requesting
one or more executive agencies (including the Small
Business Administratior: on small business matters), to
establish interagency committees, or otherwise use agency
ropresentatives or personnel, to solicit the views and the
agreement so far as possible, of agencies affected on sig-
rificant changes in policies and regulations.

(4} The authority of the Administrator under this Act
shall not be construed to impair or interfere with—

(1) the determinatior. by executive agencies of their
need to procure, or the:r use of, property, services, or
construction
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(2) the decisions by executive agencies to procure indi-
vidual property, services, or construction, including the
particular specifications therefor; i

(3) the procedures and jorms used by executive agen-
cles, except to such extent as may be necesgary to insure
effective implementation of policies and regulations au-
thorized or prescribed by the Administrator; or

(4) procurement policies and regulations by or for a
military department when payable from nonappropri-
ated funds : Provided, That the Administrator undertake
a study of such policics and vegulations. The results of
the study, together with recommendations for adminis-
trative or statutory changes, shall be reported to the
Committee on Government Operations of the Senate and
the Committee on Government Operations of the House
of Representatives at the earliest practicable date, but
in no event later than two years after the date of enact-
ment of this Act.

ADMINISTRATIVE POWERS

Src. 7. {a) The Administrator is authorized, in carrying
out this Act, to—

(1) appoint advisory committees composed of private
citizens and officials of Federal, State, and local gov-
ernments, and to pay such members (other than those
regularly employed by the Federal Government) while
attending meetings of such committees or otherwise
serving at the request of the Administrator, compensa-
tion (including travel time) at rates not in excess of the
maximum rate of pay for GS-18as provided in the Gen-
eral Schedule under section 5332 of title 5, United States
Code, and while such members are so serving away from
their homes or regular places of business, to pay such
members travel expenses and per diem in lieu of subsist-
ence at rates authorized by section 5703 of title 5, United
States Code, for persons in Government service employed
intermittently ; :

(2) accept voluntary and uncompensated services, not-
withstanding section 665(b) of title 31, United States
Code;

(3) employ experts and consultants in accordance with
soction 8109 of title 5, United States Code, and compen-
sate individuals so employed fov each day (including
travel time) at rates not in excess of the maximum rate
of pay for grade GS-18 as provided in section 5332 of
title b, United States Code, and while such experts and
consultants are so serving away from their homes or
regular place of business, to pay such employees travel
expenses and per diem in licu of subsistence at rates
authorized by section 5703 of title 5, United States Code,
for persons in Government service employed intermit-
tently ; and o

(4) adopt an official seal, which shall be judicially
noticed. '
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(L) Upon request of the Administrator, each executive
agency is directed to— . ]

(1) make its services, personnel, and facilities avail-
able to the greatest practical extent for the performance
of furctions under this Act; and .

(2) except when prohibited by law, furnish and allow
access to all information and records in its possession
which the Administrator may determine to be necessary
for the performance of the functions of the Office.

(¢) The Office, in connection with the exercise of the
authority granted pursuant to this Act, shall be considered
an independent Federal regulatory agency for the purpose of
Sections 3302 and 3512 of title 44, United States Code.

RESPONSIVENESS TCO CONGRESS

Src. 8. (a) The Administrator shall keep the Congress and
its duly authorized committees fully and currently informed
of its activities, including consideration of proposed changes
in procurement policies end regulations, and shall submit a
report to (Congress annually, and at such other times as may
be necessary for this purpose, with recommendations for
amendment or repeal of existing laws or adoption of new laws
when appropriate. :

(b) Neither the Administrator, the Deputy Administrator,
nor employees of the Office may refuse to testify before or
submit, information to Congress or any duly authorized com-
mittee thereof.

(¢) (1) The Administrator shall transmit to the Congress
a special message with respect to each major policy or regula-
tion which is prescribed by him under section 6(a). In order
to provide an opportunity for consultation, the Administrator
shall send to the Congress not less than 30 days prior to
transmittal of such proposed major policy or regulation
notice thereof, including a statement of the purpose and sub-
stance of such proposal. Such policy or regulation shall be-
come effective upon the expiration of the first period of sixty
calendar days of continuous session of the Congress after the
date of its submission, or on such later date as the Office may
prescribe, unless between the date of transmittal and the end
of the sixty-day period, either House passes a resolution stat-
Ing in substance that that House does not favor the policy or
regulation.

(2) For the purpose of paragraph (1) of this subsection—

(A.) continuity of session is broken only by an adjourn-
ment of Congress sine die; and

(B) the days on which. either House is not in session
because of an adjournment of more than three days to a
day certain are excluded in the computation of the sixty-
day period.

(3) The provisions of sections 910 through 913 of title 5,
United States Code, shall apply to the procedures applicable
in the consideration of such a resolution.
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EFFECT ON EXISTING LAWS

Sgc. 9. Authority under any other law permitting an execu-
tive agency to prescribe policies, regulations, procedures, and
forms for procurement is subject to the authority conferred

in this Act.
EFFECT ON EXISTING REGULATIONS

Sue. 10. Procurement policies, regulations, procedures, or
forms in effect on the date of enactment of this Act shall con-
tinue in effect, as modified from time to time, until super-
seded by policies, regulations, procedures, or forms promul-
gated by the Administrator.

AUTIIORIZATION OF APPROPRIATIONS

Sge. 11. There are authorized to be appropriated to carry
out the provisions of this Act—

(1) not to exceed $4,000,000 for the first fiscal year
after enactment of this Act, of which not to excced
$150,000 shall be available for the purpose of sponsoring
research in accordance with section 6 (¢) (5) ; and

(2) such sums as may be necessary for each of the four
fiscal years thereafter subject to the reviews specified in
section 8(a).

Any subsequent legislation to authorize appropriations to
carry out the purposes of this Act shall be referred in the
Senate to the éjommittee on Government Operations.

DELEGATION

Skc. 12. (a) The Administrator may delegate any author-
ity, function, or power under this Act, other than his basic
authority to provide overall guidance and direction of Fed-
eral procurement policy and to prescribe policies and regula-
tions to carry out that policy, to any other executive agency
with the consent of such agency or at the direction of the
President.

(b) The Administrator may make and authorize such dele-
gations within the Office as he determines to be necessary to
carry out the provisions of this Act. '

ANNUAL PAY

Sec. 18. Section 5314 of title 5, United States Code, is
amended by adding at the end thereof the following:
“(60) Administrator of the Office of FFederal Procure-
ment Policy.”.
ACOESS TO INFORMATION

Skc. 14. (a) The Administrator and employees of the Office
shall furnish such information as the Comptroller General
may require for the discharge of his responsibilities, and for
this purpose, the Comptroller General or his representatives
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shall have access to nll books, documents, papers, and records
of the Office. ‘

(by The Administrator shall, by regulation, require that
forimal meetings for the purpose of promulgating procure-
meni policies and regulatiors, as designated by him for the
purpose of this subsection, shall be open to the pubiic, and
that public notice ef each such meeting shall he given not
less chan ten days prior thereto.

RELFALS AND AMENDMENTS

S 100 (a) Section 201(e) of the Federal Property and
Adininistrative Serivices Act of 1949 (40 U.S.C. 481(c)) is
amended by inserting “subject to regulations prescribed by
the Admimstrator of the Oifice of Federal Procurement Pol-
icy,” after the comma following “Administrator™.

(b} Scerion 602(€) of the Federal Property and Admin-
istrative Services Act of 1049 (40 U.S.C. 474) s amended
i the first sentence thereof by inserting “except as provided
by the Office of Ifedéral Procurement Policy Act, and” imme-
diately after “herewith”.

I. SUMMARY OF THE ACT

In recent years, Federal government procurements of goods, services
and facilities have heen' nearly %60 billion annually. The purpose of
B. 2510 is to provide central executive branch leadership, guidance,
and direction for the procuremens policies and regulations employed
in these acquisitons.

Creation of a central procurement policy office, as proposed in
3. 2510, would fill the void in policy leadership and responsibilicy
identified by the Commission on (Government Procurement in its
report to Congress and ‘confirmed dwring hearings before this Cora-
muttee. This new leadérship should effect substantial savings in
Federal expenditures through a consolidation, simplification, and
central direction of proturement policies and regulations that have,
to date, become needlessly complex, diverse, uncoordinated, outdated,
and, as a result, unnecessarily wasteful.

To correct these conditions, S. 2510 authorizes the establishment of
a small office staffed with higzhly competent personnel to be known as
the Office of Federal Procurement Policy. The Office will be located
in the Iixecutive Office ¢f the President to:

(1) provide overall executive branch guidance and direction
of Kederal procurement policy, and

(2) prescribe policies and regulations to be followed by execi-
tive agencies in the procurement of needed goods, services ard
facilities. ;
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Tn excrcising this authority, the Administrator of the Office shall
carry out the following specific functions:

(1) monitoring and revising policies for reliance on the private
sector;

(2) monitoring and revising policies to protect the interests
of both the government and private sector;

(3) establishing a government-wide system of uniform pro-
curement, regulations;

(4) promoting the improvement of personnel programs for the
procurcment work force;

(5) sponsoring research in procurement policies and practices;

(6) developing and disseminating government-wide procure-
ment data;

(7) cstablishing criteria and procedures for soliciting the view-
points of all interested parties;

(8) consulting and using the capabilities of concerned execu-
tive agencies in the development of policies and regulations.

The authority of the Administrator is specifically restricted with
Tespect to: |

(1) authorizing procurement by recipients of Federal assist-
ance from Federal supply sources;

(2) becoming involved with individual contract award eor
procurement decisions;

(3) prescribing procedures and forms, except when necessary
for effective imp{fementation of policies and regulations author-
ized by the Administrator; and :

(4) regulating procurement by the military departments when
financed with nonappropriated funds. :

The Office is to be located in the Executive Office of the President to
enhance its effectivencss and stature. To insure responsiveness to the
Congress, S. 2510 includes several important provisions:

(1) both the Administrator and Deputy Administrator of the
Office must be confirmed by the Senate;

(2) no officer or employee of the Office may refuse to testify
before or submit information to the Congress;

(8) the Administrator shall keep the Congress “fully and cur-
rently informed” of activities through annual reports, special re-
ports, and advance notification of proposed major policy changes;

(4) the Congress may reject any proposcd major policy or reg-
ulation through a resolution passed by either House ; and

(5) authorization of appropriations is limited to $4 million
for the first year and to such sums as may be necessary for each
of only four years thereafter, at which time the Government Op-
erations Committee in the Senate must review the accomplish-
ments of the Office before authorizing legislation to continue its
operation.
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The bill declares that it is the policy of the Congress to promote
economy;, efficiency and effectivencss in the procurement of goods, serv-
ices, and facilities in the executive branch and provides a set of prin-
ciples to be followed in carrying out this policy. This is the same pol.cy
enacted in Public Law 91-129, which served the Procurement Com-
mission so well in planning and zonducting its study of the procure-
ment process for the Congress. . .

In addition, the bill, through the creation of an Office of Federal
Procarement Policy, would provide a focus for follow-through on the
implementation of the report of the Commission on Government Pro-
curement, wita its 149 recommendations. The OFPP is specifically
mentioned in. 19 of the Commission recommendations, and would be
directly concerned with many mcre of them.

iI. NEED FOR THE LEGISLATION

Despite the magnitude of the expenditures by the Federal Govern-
ment for needed goods, services and facilities (almost $60 billion sn-
nually in recent years), there is no single point in the executive branch
responsible for the policies that govern the procurement process. Nor
is there a focal point to meet the demands for information, guidance
and assistance from such diverse factions as small business firms, otker
business interests, Government agencies, or the Congress on matters
involving government-wide procurement policies. Many segments of
(Government, operating to a large extent in an uncoordinated manner,
malke or strongly influence procurement policy, but there is no strong
central leadership of the segments.

The concerns voiced by the public over the past decade about the
integrity anc. effectiveness of Federal procurement need no elabora-
tion. In recognition of these concerns, the Congress by passage of Pub-
lic Law 91-129 in 1969 initiated the program that led to the introdue-
tion of legislation (S. 2510) to 11 the void in procurement policy
leadership and responsibility that exists in the executive branch.

The extensive hearings preceding enactment of Public Law 91-129
demonstrated beyond doubt that patchwork solutions to such perennial
procurement problems as cost overruns, poor quality, and excessive
paperwork would no longer suffice—that a comprehensive blueprint
for bringing about fundamental reforms in the procurement process
was essential. The Comimission on Government Procurement gave Con-
zress the blueprint it sought. 'The establishment by law of an Office of
Federal Procurement Policy, as called for in the legislation, was char-
acterized by the Chairman of the House Government Operations Com-
mittee as the “centerpiece” of the Procurement Commission plan for
gm;ix:oving the procurement process. The Procurement Commission put
it this way:

We have placed creation of a central policy office first
among our recommendations because of its overall importance
in achieving the improvements we propose in the procure-
ment, process.
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The Office is fundamental to orderly, timely implementation of the
plan provided to Congress. _ o

The General Accounting Office, in monitoring the progress of the
executive branch in responding to the 149 Procurement Commission
recommendations, cited the long, laborious processing of the recom-
mendations. GAO referred to the executive branch program as a part-
time effort that would take at least several years to complete and rec-
ommended several steps be taken to accelerate the program. In his
testimony in support of S. 2510, the Comptroller General observed that
the evidence amassed by the Commission indicates that an effective
leadership role cannot be credibly satisfied by a low-key revitalization
of the present structure. Accordingly, it is his recommendation that
the OFPP be established by legislation now in order to provide the
executive branch with the necessary mandate, stature, authority and
continuity so essential to basic procurement reform.

Even more revealing of the need for the legislation is the statement
by the Administrator of the General Services Administration during
Senate hearings on the bill that there is no alternative to a legislatively
established OFPP. ITe concluded that without such an Office, the re-
forms in government procurement advocated by the Procurement Com-
mission would change from maybe 5 to 7 years to maybe 100 years.

The conclusion reached by the Committee after five days of hearings,
during which testimony was received from twenty-three witnesses,
is that legislation is essential to the establishment of an office with
suflicient stature and stability to bring about the required improve-
ments in the procurement process. Additionally, legislation is needed
to insure & high degree of responsiveness to Congress.

Basically, the legislation prescribes an organizational arrange-
ment to provide the executive 1i)ranch with a focal point of leadership
and coordination where fundamental procurement policies could be
developed, debated, coordinated and, finally, published and imple-
mented by the some 20 procuring agencies with reasonable consistency
and authority. There are no direct savings associated with its estab-
lishment ; however, the potential for savings as a result of the impetus
it would provide to the implementation of basic reforms in the way
procurement is done in Government is unlimited. For example, a one
percent improvement in Federal procurement would yield annual
savings of a half billion dollars, and implementation of only one of
the Commission’s recommendations—increasing the small purchase
dollar ceiling for use of simplified procedures would save approxi-
mately $100 million annually.

The need for the legislation is further illustrated by the following
examples of things the OFPP could do to improve Federal procure-
ment operations:

(1) Arrest the proliferation of laws and diverse regulations and
achieve desirable uniformity.

(2) Initiate legislation to reform the presently fragmented
and outmoded statutory base for procurement policy and at the
1same time consolidate or repeal the many redundant and obsolete
aws.

(8) Bring about government-wide exchange of successful ideas
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and thereby increase efficiency and economy in government op-
erations. ;

(4} Build public confidence in Itederal procurement practices
withh a visible improvement program responsive both to the
tresident and the Congress.

Primarily the needs that have been cited for the legislation cover
henelits o the exeentive branca and the recipients of ifs procurement
Jollare, Congress, too, has severs: direct, and pressing needs for an
OFPP. Here are five advantages that such an Office would provide for
Congress itself,

1 wenld provide a focal point for procurement matters involving
more thua one excentive agency whers Congress and ¢he public now
have (o o to a lavge number of agencies.

Second, it vrauld provide a poins of advice to the Congress on Gov-
arnmeri-wide impact of egislation. It weuld help preclude the passage

of legislation that is piegeineal, which conflicts with those duplicative
mlements of other legislatior or national objectives accomplished
throngh Zhe procureinent pPrecess.

Third, individual agencies need nct be crisis-oriented and reactive
to svmptomatic problems encormtered by congressional cormmit-
(oo, the (1AQ and industry. An individual agency sometimes lacks
eredibility to resist patchwerk solutiens.

Tourth, it vweuld provide a source for procurement data government-
wide, which we do not have today, and which the executive branch
and Clongress needs very badly .

eth. it would be a point of advice fo Congress or the effectiveness
of nrocurement poiicies and recommend legislation to update and im-
prove statites.

This Jegislation i onky the spitial eftort of the Senate Government
Omeratiens Ad Fine Muhcomiritiee on Tederal Procurement to update
and resteuciure the progurement process of the Federal Government
to corrort the abuses of the past, and to provide a system tailored to
the derrands of the futuye. It is but the first sfep, but it is the step that
will set the pace for the futura. Tt is the step that will demonstrate the
determins “ion of Congress to provide the legislative leadership aud
mandate pecsssary to hring about fundamental reforms in Federal
procureraent, 14 i3 an action bv which Congress ean demonstrate to the
public that it is concerhed with fiseal responsibility in procurement
and the restoration of publie crelibility in the abilitv of the Federa
Giovernraent to make pprocurcments in an efficient, effective and eco-
nemical nianner.

When Senator Jacksen introdueed 5. 1707 that led to the establish-
ment, of the Cominission on Government Procurement in 1969, the
Senate initiated a longirange program to correct basic deliciencies in
the procurenient process. This legislation is the key to the continua-
+ion of the program and the realization of this objective.

1L COST ESTIMATES FOR THE ACT

Tn accordance with section 252(a) of the Legislative Reorganiza-
tion Act of 1970 (Public Law 91150, 91st Congress) the Committee
provides the following estimate ot cost:

Yor administration of the Act, the cost shall not exceed $4 million

Approved For Release 2000/08/27 : CIA-RDP75B00380R000600130002-4




Approved For Release 2000/08/27 : G;A-RDP75B00380R000600130002-4

for the first year of operation for the Office. Further authorization will
be subject to congressional review of operations for each of the follow-
ing 4 years and require complete assessment by the Committee on Gov-
ernment Operations of satisfactory performance by the Office before
budgetary approval for subsequent years.

IV. LEGISLATIVE HISTORY

S. 2510 puts in effect the number one recommendation of the report
submitted to the Congress by the Commission on Government Pro-
curement after a 214-year unprecedented review of the Federal pro-
curement process.

The Comunission on Government Procurement: * The Commission
on Government Procurement was created by Public Law 91-129 in
November, 1969 to study and recommend to Congress methods “to pro-
mote the economy, efliciency, and effectiveness” of procurement by the
executive branch of the Federal Government.

The study was first proposed in 1966, and preliminary hearings were
held by the 89th and 90th Congresses. The bills that led to Public Law
91-129 were introduced in the 91st Congress by Senator Ilenry M.
Jackson and Representative Chet Iolifield. ITearings on these bills in
the spring and summer of 1969 produced testimony from more than
100 witnesses that filled ten volumes.

A commission, with membership from the legislative and executive
branches and from the public, was adopted as the study mechanism.
The statute provided for a bipartisan, 12-member body. The commis-
sioners clected public member Perking McGuire as Chairman and
Representative Chet Folifield as' Vice-Chairman: A staff of about 50
professional members was employed by the Commission to conduc
day-to-day study operations and dircct the study effort. ‘

The membership of the Procurerhent Commission and their employ-

.ment while serving on the Commission was as follows :

Perkins MeGuire, Chairman, Con- Congressman Chet Holificld, Vice
sultant and Corporate Dircctor,  Chairman, California.
- .~ Washington, D.C. » :
Senator Lawton M. Chiles, Jr., Elmer B. Staats, Comptroller Gen-

Florida. : - eral of the United States,

, ‘ - ‘Washington, D.C. _
Senator Edward J. Gurney, Arthur F. Sampson, Acting Ad-
o ministrator, - Genceral Services

Florida. '
. . Administration, Washington,
D.C

Congressman Frank ITorton, New Frank Sanders, Under Secretary
York., - _ of the Navy, Department of the
o : Navy, Washington, D.C.
Richard E. Tlorner, President and James E. Webb, Attorney at Law,
Director, E. F. Johnson Co., - Washington, D.C. ,
Waseca, Minn, . o ' ' o
~Paul. W. Beamer, Senior Vice Pecter D. Joors, Special Assistant
President and Director, Valtec  to the President of ‘Weyerhauser
Corp., West Boylston, Mass. Corp., Hot Springs, Ark.

* The Report of the Commission on Government Procurement, vol.y I,'pp. vil-viii, De-
cember 1972,

28-143—174—38
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The collection and analysis of massive amounts of materials required
help and advice of government, industry, and the academic commu-
nitv. In all, the services of almost 200 persons were Toaned to the Com-
mission on a full- or part-time basis; some for periods exceeding a
yoar.

The Commission and its participants reviewed thousands of pages
of procurement veports, congressional testimony, documents, com-
ments, and opinions; consulted approx imately 12,000 persons engaged
in procurement ; held more than 2,000 meetings at 1,000 government,
industry, and academic facilities. including 36 public meetings at-
tended by over 1,000 persons in 18 cities; and received responses to
questionnaires from nearly 60,000 individuals and many organizations.
(sovernment agencies, suppliers, end trade and professional associa-
tions all made significant contributions to the program.

Basis of the Commission’s Recommendation: The most frequent
linding of the 13 study groups organized by the Commission to study
designated parts of the procurerrent process was the need for some
fvpe of central direction and control of basic procurement policy.
Seven groups recommended a central institutional arrangement, while
six other grovps recommended cen-ralized control of specific functions.
Tn total, the supporters of centralized leadership 1n the executive
hranch were quite evenly balanead between the public and private
sectors.

The findings of these study groups were corroborated by a special
staff study. This study was initially organized by the Commission to
describe the institutional structure used for the formulation of govern-
ment-wide procurement policy. It was later enlarged to consider the
recurring recommendations of the study groups to centralize the for-
mulation of procurement policy.

During the special study, more than 100 top-level operating officials
in fourteen government agencles were interviewed and, without ex-
ception, these officials were un animous in their view that some form of
central institution with a governroent-wide perspective was needed to
formulate procurement policies. Various reservations were expressed
by these officials regarding the location, authority, functions and rela-
tjonship of the institution to the procuring and socio-economic agen-
cies.2 These findings have been characterized by the summary state-
ment that, “No one is in charge of the function which involves the ex-
penditure of more than one-fourth of the Federal budget.”

The Need for Central Leadership: There are several unaccepta-
ble conditions underlying the need for central procurement leadership.
Ifirst, coordination between executive branch agencies or between Con-
gress, (A0 and the executive hranch on procurement matters is, at
best, deficient. Second, the void that exists in policy leadership and a
fragmented and outmoded statutory base are the root causes of many
problems that beset the procurement process. Third, the OFPP is con-
sidered a prerequisite to long overdue reform of the procurement proc-
ess. Finally, a central point of leadership could do much to restore
credibility to the procurement process through its ability to evaluate,

2 Commission o1 Government Procarement, A Special Staff Study of the Roles and
Relationships o) Key Agencies in Procurement Policy, Control, and Management. Wash-
ington, Mareh 1972,
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correct, and support Government proeurement policy in the face of in-
dividual “horror cases.” o )
Reasons for a central institution cited by agency officials interviewed
during the aforementioned special staff study of the Commission
included :
(1) the need for someone to be in charge of the procurement
function;
(2) the need for a “court of last resort” to arbitrate agency
differences; ,
(3) the need for an organization to compare agency practices
and policies;
(4) the need to direct, develop and evaluate uniform procure-
ment policies.
These needs were verified during the hearings conducted on S. 2510.
An Exceutive branch focal point for procurment policy, responsive
to and working closely with Congress, could have minimized the
occurrence of the following types of problems:

(1) a proliferation of laws with differing provisions:
46 laws redundant to the Armed Services Procurement, A.ct
and the Federal Property and Administrative Services Act,

110 different provisions on use of experts and consultants.
80 separate provisions on access to records.

(2) inconsistent coverage of laws in the areas of renegotiation,
architect and engineering services, independent research and
development, cost sharing, competitive discussions, submission of
cost or pricing data, and others,

The importance of the OFPP to procurement reform is evident in
Congressman Holifield’s evaluation that it is the “Centerpiece” of the
Commission report—over two-thirds of the Commission’s 149 recom-
mendations involve actions by a central authority such as the proposed
office, and about one-half also require legislative action by Congress.

Procurement Commission Conclusions: Having concluded that “a
central Office of Federal Procurement Policy is urgently needed,” the
Commission recommended these attributes for the Office:

Location. The Commission favored creating the OFPP within
the Office of Mans (fement and Budget under a separate Deputy
Director, but considered placement within the Executive Office of
the President satisfactory. . . S

. Size. While size was not defined, the Commission expected the
size of the OFPP to be kept small through the use of the lead
agency concept employing the expertise and personnel of majer
procuring agencies and the assignment to agencies of léadership.
in specific policy areas.. . o ‘ S

Independence. Separation of policy-making from operational
concerns and biases was believed to be essential to objectivity. The
OFPP would not become involved in the award or administration
of contracts. S e
. Directive Authority. This characteristic resulted from GSA’s
ineffectiveness in managing the Federal Procurement Regulations.
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To prevent a repeat of the (GSA experience; the Commission rec-
ommended that the Office be placed on a plane above the procure-
mens agencies and given direc:ive authority.

Responsiveness to Congress. The Commission was specific in
stating that the OFPP must be responsive to Congress and, fur-
ther, that the Office would seek ways to improve executive-legis-
lative cooperation.

Bills Introduced, House of Representatives: Legislation to create
an Office of Federal Procurement Policy (HL.R. 9059) was introduced
in the Iouse on June 28, 1973 by Congressman Holifield, Viece-Chalr-
man of the Procurement Comraission and Chairman of the IIouse Com-
mittee on (Fovernment (Operaticns, and Congressman Frank Horton,
Ranking Minority Member and also a former commissioner.

H.R. 9059 was the subject of six days of hearings before the ITouse
Legislation and Military Operations Subcommittee, July 11, 12, 16,
17. 20, and 30, 1973. The twenty-five witnesses, presenting the views
of executive agencies, the private sector, and the academic community,
provided a valuable record which was used cxtensively in developing
the Senate legislation and hearings.

Bills Introduced, Senate: Two bills to create an OFPP and one
amendment were referred to the Cormmittee on (rovernment Oper-
ations, Ad Hoe Subcommittee on Federal Proeurement.

Bills, amendments, author and date introduced:
. 8.2198, M. Brock, July 18,1973, o oo

Amendmert No. 500, Mr. Erock, September 18, 1973.
© 8. 2510, My, Chiles and Mr. Reth, October 1, 1973,

S, 2198 was identical to H.R. 9059 introduced earlier-in the House.
Amendment 500 to 3. 2198 was clesigned to eorrect one, of the prob-
lems (nse of Kederal sources of supply and support by grantees)
identified during House hearings. oo

3. 2310 reflects the weview of all prior House deliberations, and
additional legislative rdview by Senaté counsel and the {(yeneral Ac-
counting Office during the initial drafting. Additional changes, which
were included as an amendment ju the nature of a substitute bill, were
developed by the Subcommittee and the full Government Operations
Committee. s

V. SECTION-BY-SECTION ANALYSIS OF T.HE BILL

Section 1 states the short title-—“QOffice of Federal Pfocuremenb
Policy Act of 1978.” C . '
A DrcraraTioNn or Poricy

_Section 2 is a declaration of the policy of Congress to be employed :
in the procurement of goods, services, and facilities by and for the
Vederal government. Principles to be followed in the application of
this policy and the fulfillment of the purpose of this bill are also

provided. They provide a conceptual framework for the conduct of
Tfederal procurement. . P
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- Finoives- anp Pureoss

Section 3(a) states  the congressional - finding. ‘that government
procurement, will be improved by an organization with responsibility
for ‘and direction over procurement policies and regulations.  .° "

Section 3(b) says that the purpose of the bill is to establish a small
office staffed by highly qualified personnel to provide leadership and
direction for the development of proeurement policies and regula-
tions “in accordance with applicable laws.” Without specifying the
exact size, the intent is that the Office will be kept small. To do this,
a carefully selected staff of experienced professionals in the several
disciplines involved in the procurcment process would be. recruited;
and maximum use made of the policy-making machinery in the execu-
tive branch, consistent with the provisions in Sections 6(c) (8) and
12(a). The phrase “in accordance with applicable laws” is intended
to make it clear that the OFPP policies must be consistent with the
laws that apply to procurement, and the Office cannot override them
(for example, by authorizing cost-plus-a-percentage-of-cost, type of
contracting). :

DrrintrroNs

Section 4 defines “executive agency,” “Office,” “Administrator,”
and “Federal assistance.” '

The term “executive agency” is used in the operative sections of the
bill. The definition serves to delineate the applicability of the bill and
identify the agencies which would be subject to the policy-making
authority of the OFPP. These include the executive departments, in-
dependent establishments, military departments, and government cor-
porations, : : : Ea

In addition, the District of Columbia (which is not an independerit
establishment) is included by “specific mention. The District of Co-
lambia has not been previously subject to the Federal Procurement
Regulations (FPR), although on its own initiative it has adhered
to thiem frequently. ITowever, the Council of the District of Colambia,
established by the District of Columbia Self-Government and Gov-
ernmental Reorganization Act, may exempt the Government of the
District of Columbia from the Act. This can be done when the Coun-
cil’s legislative powers become effective, :

The judicial and legislative branches, including the General Aec-
counting Office, are not within the definition of executive agency and,
therefore, are not under the authority of the OFPP. Procurement by.
these agencies is relatively small, and subjectin g them to an agency in
the executive branch could raise a constitutional question under the
“separation of powers” doctrine,

In view of the explicit declaration of congressional policy in 39
U1.8.C. 410 to exempt the Postal Service and Postal Rate Cominission
from Federal law dealing with public or Federal contracts, thesc ac-
tivities are also excluded from coverage by the OF PP,

It is not intended that the authority of the Tenncssee Valley Author-
ity (TVA) granted by Section 602(d) of the Federal Property and
Administrative Services Act of 1949 (10 U.S.C. 474) be mterfered
with by this Act. There was a provision in 8. 2510 when it was intro-
duced on October 1, 1973, that would have repealed Section 602(d)
of the FPASA. This was deleted by the committec as an expression of
mtent that TVA not be covered by S. 2510.
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The two terms “Office” and “Administrator” refer to the Office of
Federal Procurement Policy and it:s administrator.

The term “Federal assisiance” refers to what is more commonly
known as “grant,” “grant-in-aid” and “cooperative agreement” pro-
grams. The definition was developed from the Procurement Commis-
sion report. This term is used in describing the authority of the Ad-
winistrator.

Oerror oF FEbERAL ProcurEMENT Portcy

Section 5 establishes the Office of Federal Procurement Policy in
the Execentive Office of the President. It is to be headed by an Adminis-
trator. There shall also be a Deputy Administrator in the OFPP, who
shall serve as Acting Administrator during the absence or disability nf
the Administrator until the President designates a person to fill the
vacaney. Both the Administrator and Deputy Administrator are to
be appointed by the President with the advice and consent of the
Senate. The Othice 1s to function subject to the policies and directives
of the President.

Avrirorrey 4Np Funcrions

Section 6(a) authorizes the Office to provide overall guidance and
direction of procurcment policy and to prescribe policy and regula-
tions for procurement. These issuances must conform to existing Iaws,
and major policies wonld. be subject to congressional review. I’ro-
curement by both government agencies and recipients of Federal
assistance would be covered.

Procurement under this section covers property, services (including
research and development), and construction, alteration, repair or
maintenance of buildings and other forms of real property, but ex-
cludes real property in being, Accordingly, the acquisition of a fee,
easements, leases, or other interests in existing buildings and land
would not be subject to the policies and regulations promulgated by
the OFPP.

The Administrator is to prescribe policies and regulations “to the
extent he considers appropriate.” This makes clear the Administrator’s
diseretion, in the exercise of his authority, as to what subjects to cover,
when, and in what detail. Iraplicit in this duty is the necd to review
ageney issuances to the extent necessary to know that agencies
are acting in conformance with the overall policies of the Oflice.
This could include a selective investigation of eomplaints of non-
compliance. ;

"This section also provides 1hat policies and regulations preseribed hy
the Administrator “shall be followed by executive agencies.” Thus,
they will have the sama legal force and effect as a statute and any viola-
tior would ke subject; to judicial challenge and veview. Violations
cortld also be subject tg GAQ bid and protests and andit reviews.

The OIFF'F’s cognizgnce of procurement policy would extend to the
procurement aspeets of regulations issued by the social and econcmic
seencies such as the Small Dusiness Administration, the ¥nvironnen-
tal Protection Agency, and the Department of Labor (Davis-Bacon,
Walsh-Healey, contract safety standards, equal employment oppor-
tunity). The Commission found that existing procedures for coordi-
nating the procurement aspects of such socio-economic regulations
“range frora virtually non-existent to barely satisfactory.”
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Under the general language of this section and the broad discretion
given the Administrator, the bill covers many specific recommenda-
tions of the Commission which are not spelled out in the bill itself—
for example, recommendations involving establishment of %'oveyn_ment-
wide cost principles and profit guidelines, establishment of policies for
contractor management systems; use of commercial forms; improve-
ment in contracting agency debriefing procedures; and setting of new
standards for annually measuring the use of small business. The intent
is for the OFPP to deal with the policy aspects of such matters and
leave the operational, administrative, and technical phases to the pro-
curing agencies insofar as they do not conflict with the policy or the
general thrust of the OFPT to bring greater consistency and uniform-
ity into the procurement process.

““Section 6(b) places two restrictions on the authority of the Adminis-
trator to prescribe policies for procurement by recipients of Federal
assistance. The Administrator, acting on his own authority, cannot,
contrary to existing policy, authorize procurement by recipients, or
any intermediary recipient of Federal assistance, from the General
Services Administration or other agencies, or by use of Federal Supply
Schedule contracts. The other restrictions exempts States and political
subdivisions, when they ave the recipients of Federal assistance, from
the procurement policies and regulations of the Office when these poli-
cies and regulations conflict with State and Jocal statutes under which
States and political subdivisions are required to act.

Section 6(¢), without attempting to provide an inclusive definition
of each duty and role for the Office, sets forth eight functions of the
Administrator which indicate the type of organization the bill would
create. : :

“Section 6(c)(1). Under this subsection, the OFPP is to monitor and
revise -policies for reliance on the private sector. The bill does not
endorse or assure any partieular policy ; however, subcommittee mem-
bers expressed support of a policy of reliance on the private sector
during hearings on the bill. This has reference to the so-called “in-
house vs. contract” problem which has been a continuing concern of
congressional committees for almost 40 years. Although there are some
statutory directives, OMD Circular A~76 is the primary vehicle for
establishing and implementing the national policy to rely on private
enterprise for the. provision of the Government’s goods and services.
Giving the OFPP the function of monitoring and revising, as neces-
sary, executive directives implementing this national policy will en-
hance its observance and assure more positive implementation.

Section 6(¢)(2). This subsection refers to the protection of the inter-
ests and integrity of both parties to a contract. The Administrator
would be expected to take the appropriate action to insure that this
principle is adhered to in the Government’s procurement policies and
regulations.

Seetion €(¢)(3). Under this subsection, the Administrator would
establish a system of government-wide coordinated and, to the extent
feasible, uniform procurement regulations. This is a primary objec-
tive of the Office. The Office would bring about greater coordina-
tion and uniformity in procurement policy and regulations, for cx-
ample, by issuing its own governinent-wide procurement regulations
ur directing incorporation of identical provisions in the Federal Pro-
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curement Regulations (FPR) and the Armed Services Procurement
heouhlmns(ASPI\) ;

Section 6(c)(4). Thid subsection prondes a focal point thoroughly
familiar with the needsiand effecriveness of the precurernent process
government-wide to oversee and promote programs related to the
qualifications nnd welfarve of the procurement work force. It recog-
nizes that lasting improvements in the procurement process can only
be achieved with personnel programs designed to equip the procure-
ment work force to cope with the increasingly complex demands of
contemporary buying. Bast efforts to recruit, train, and develop such
a work force have been uncoordinated and generally inadequate. This
subsection would not alter the personnel responsibilities of the Civil
Service Commission orithe executive agencies, but would give the
Office an oversight role to insure that those responsible for the quality
of the procurement WOI‘k force are effectively carrying out their
responsibilifies,

Section 6(c)(5). Thls subsection gives the Administrator authority
to sponsor research in procurﬂmont policies, regulations, proced-
ures and forms. It provides him the wherewithal to avoid the formula-
tion and proomlgation of procurement policies and regulations with-
out hard facts achieved througrh comprehensive research or operating
experience. This provision would foster innovation and creativity
and would perinit the orilerly development of promising procurement
techniques before committing large sums of money to their use.

Section 6(¢)(6). This subsection makes the Administrator respon-
sible for directing the development of a system for collecting and
(hsqelnlnaflng Q;ovelnment -wide procurement statistics. At present,
it. is not practical to determine accurately government-wide what is
procured, how much is expended, or who 1s making the procurements.
The Adminisirator is charged with directing the development of a
system to fill this void.

Section 6(c¢)(7). Under this subsection, the Administrator is to es-
tablish procedures for publie participation in procurement rule-mak-
ing. These would apply to any policy or regulation issued by the Office,
the Federal Procurement Regulations (FPR), Armed Services ’ro-
curement Regulation (ASPR), the primary regulations of other agen-
cies, and lower level regulations as determined by the Administrator.
xisting ageney practices rarge “rom ad hoe solicitations of public
comment to those approaching the fairly well-developed procedures
of the Departiment of Defense. To provide greater flexibility and
accommodate the special needs of parties with an interest in procurs-
ment, the responsibility for develeping rule-making procedures is as-
signed to'the Administrator, in lieu of simply removing the present
exemption of contracts from the rule-making requirements of the Ad-
ministrative Procedure Act, 5 U.5.C. 553 (a) (2). The emphasis here -
is on the timely and effective solicitation of the viewpoints of all in-
terested parties on policies and regulations of general application.

Section 6(c)(8). This subscetion provides for consultation by the
Administrator with the affected executive agencies. Tt also authorizes
him to desigrvate “lead”:agencies, establish inter-ageney committees,
and otherwise use agendy personne] as & means for developing and
coordinating procurement policies and regulations. The staff of pro-
enrement experts in the Office would ])]ace heavy reliance on the pro-

€ 1men BN LES 1 1 o1
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awarencss of agency mission needs and the practicalities of procure-
ment operations. In recognition of a recommendation of the Procure-
ment Commission and the importance of small business concerns, the
Small Business Administration is specified as the focal point for co-
ordination of small business procurement matters.

Section 6(d) limits the involvement of the OFPP in the details of
agency operations. It specifies that the Administrator’s authority for
procurement policy and regulations is not intended to interfere with
(1) the determination by the procurement agencies of their own re-
quirements or use of specific property, services, or construction; (2)
individual procurement decisions or transactions including the speci-
fications therefor; (8) detailed procedures or forms except where
necessary to insure compliance with policies and regulations. For
the Administrator to ensure cffective implementation of policies and
regulations of the OFIPP, it is necessary that he have limited author-
ity to prescribe procedures and forms. This authority is expected
to be used sparingly and with judicious concern for the needs of
agencies. Subparagraph (4) places an additional constraint on the
authority of the Office by excluding procurements by nonappropri-
. ated fund activities of the military departments, such as post ex-

changes, clubs, and open messes. A similar exception is now found in
the Armed Services Procurement Act (ASPA), 10 U.S.C. 2303. Non-
appropriated funds are moneys used by the military that are not
appropriated by the Congress. They are self-gencrating and are re-
turned to the activities from which they came or are used in support
of other nonappropriated fund activities. In recognition of the large
sums of money expended by nonappropriated fund activities and past
problems, a study is to be undertaken by the OFPD of policies and
regulations governing procurements paid from nonappropriated
funds. A report, with appropriate recommendations, is to be submitted
to Congress within two years. Industrial fund procurements are in-
cluded under the bill.

ApMiNisTRATIVE POoWERS

Section 7(a) gives the OFPY customary administrative powers to
appoint advisory committees, accopt voluntary and uncompensated
services, employ experts and consultants, and adopt an official seal.

Section 7(b) directs executive agencies to cooperate with the OFPP
in making their resources available and in furnishing information.
This is fundamental to keeping the size of the Office small. It is also
necessary to avoid an “ivory tower” approach to policy making. In
addition, this section furnishes the means for an administrative com-
pliance check by giving the Administrator access to all agency in-
formation and records. The Committee considered giving the Admin-
istrator subpoena power, but decided that he has the authority to gain

" all the information necessary to carry out his duties, Tn the event any
ageney refuses to cooperate with the OFPT, the Administrator should
report this to the Scnate Government Operations Committee. The
Committee will take whatever steps may be necessary.

Section 7(c¢) exempts the OFPP from the provisions of the Federal
Reporting Services Act in the same manner that section 409 (a), Public
TLaw 93-153, excludes such independent Federal regulatory agencies
as the Civil Aeronautics Board, Federal Communications Commission,
Federal Trade Commission, and Federal Power Commission. The Gen-

143 74—
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eral Acconnting Office rather than the Office of Management and
Budget is responsible for reviewing the plans and forms proposed by
the OFPP for use in conducting or sponsoring the collection of infor-
mation from ten or more persons, other than Kederal employees.
I lenee, the Office will be subject to the rules issued by the GAO pur-
suant to its authority under 44 U.S.C. 3512. In discussing the desir-
ability of treating the O¥PI’ as an independent Federal regulatory
agency in its collection of information, the Committee gave full cen-
sideration to Clonferende Report No. 93-617, October 31, 1973, as it
relates to secrion 409 (a) and (b) of Public Law 93-153.

RESPONSIVENESS TO (CONGRESS

Section 8(a) requires the OFPP to keep Congress fully and cur-
rently informed and toreport to Congress annually or at such other
times as may be appropriate. The annual report should include an
analysis, evaluation and review of the:

(¢) activities and accamplishments of the Office; )

(0) performance of the executive agencies in supporting the
objectives of the Act; )

(¢) status of the implementation of the Procurement Commis-
sion report; ’

() plans and objectives for the next year; including proposed
changes in major policies and regulations ;

(¢) recommendations for legislation;

(f) selected statistical data as collected under Section 6(c) (6)
of the bill;

() application of appropriated funds, including the sponsor-
ship of research and developraent, and an estimate of the resource
requirements for the next yeaz.

This report should be prepared as of the end of the calendar year
and submitted to Congress by the 15th of February.

Section 8(h) expressly provides that the Administrator and Deputy
Administrator and OFPDP e plovees may not refuse to testify befcre
or submit information to Congress. T'o make the desires of Congress
abundantly clear. the need for complete responsiveness will be em-
phasized during the confirmation hearings of the Administrator and
Deputy Administrator.:

Section 8(c) was included to give Congress full visibility over the
procurernent. process and the opportunity to express itself before,
rather than after, major policies are propounded and implemented.
[t requires the Adminisgtrator to send Congress a special message on
major policy issuances and gives Congress 60 days in which to dis-
approve such issuancesthrongh a resolution passed by either Iouse
it 1t does not favor the policy or regulation. Rules under which Con-
gress will operate with respect to these notifications are also provided.

Thirty days prior to the transmittal of major policies, the Admin-
istrator will send to Congress a notice of such policies. This will pro-
vide a period of informal consultation which should benefit both
the exccutive and legislative hranches.

Clongress does not desire to get involved in the routine and less con-
sequential issuances of the OFPP, but it does want to be a full par-
ticipant in policies which may lead to the expenditure of large sums
of money or may adversely impact the welfare, economy or security
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of our country. Following are brief descriptions of the type policy
or regulatory issuances that should be submitted by special message :

Independent Research and Development (IR&D) and Bid and
Proposol (B&P) Costs. Such revisions to cost principles for these
expenditures as those concerning the negotiation by certain con-
tractors of an advance agreement with the government which
establishes a ceiling for allowability of TR&D and B&P costs for
the following fiscal year. .

Equal Opportunity Pre-Award Clearance. Requirement that a
prime or first-tier subcontractor must receive a clearance from the
appropriate compliance agency that the company is in compliance
with equal employment opportunity policies prior to award of any
procurement of $1,000,000 or more. ] . )

Patents. Regulations implementing the revised Presidential
Statement of Patent Policy 1ssued in August, 1971.

Methods of Proourement. Changes in such basic policies as the
requirement that competitive proposals shall be solicited from all
qualified sources of supplies as are deemed necessary by the con-
tracting officer to assure full and free competition consistent with
the types of supplies and services necessary to meet the govern-
ment’s need and to obtain for the government the most advanta-
geous contract—prices, quality, and other factors considered.

Major Systems Acquisitions. Procurement aspects of the imple-
mentation of such fundamental and far-reaching policies as DOD
Directive 5000.1, Acquisition of Major Defense Systems.

Socio-E'conomic Programs. Policy guidance on the use of the
procurement process to foster such programs as the establish-
ment and growth of minority-owned enterprises in support of
the Minority Business Enterprise Program (Executive Order
11625).

Set-)Asz'de Procedures and Clouses—Small Business and Labor
Surplus Areas. New combined set-aside procedure which takes
precedence over all other set-asides. This procedure involves a
total small business set-aside with a portion thercof further re-
stricted for small firms which also qualify as labor surplus area
firms, with the associated restructuring of contract clauses.

Contractor Copital E'mployed Policy. Revision of the method
for determining pre-negotiation profit objectives under certain
contracts by specifically recognizing contractor operating and
facilities capital to be employed in contract performance. Pre-
scribes the use of a Contract Capital Index.

Tssuances such as the following need not be submitted to Congress:

Value Engineering. Authorization of a reward share when a
designated government activity accomplishes maintenance and
overhaul within DOD resources and savings are realized as a re-
sult of using a contractor’s cost reduction proposal. The contrac-
tor’s reward share is determined as it would be if the maintenance
and overhaul were performed under contract.

Source Limitations. Requirement that precision components for
mechanical time devices and items containing precision compo-
110111138 for mechanical time devices shall be of domestic manufacture
only.
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Progress Payments, Provision that progress payments shall not
be made more often than bi-weekly, and in the case of items and
services pnrchased directly for the contract, reimbursements are
limited to cash payments made.

(Yovermiment Property. New delinitions, simplified procedures,
standard formats, and automation of data related to contractor
records for government property in possession of contractors.

Construction Contract Prices. Adjustment of contract prices as
a resull of a reduction ot wages and salaries caused by action of
the Construction Industry Stabilization Comittee. This item
vefers to the Econamic Stabilization Act of 1970 and Executive
Order 11985 which provide for the establishment and maintenarice
of cconomic stabilization programs,

Notification of Ohanges. Policy and procedural guidance for
obtaining prompt notification by contractors of government con-
duet. that could comstitule an unauthorized unilateral change in
the terms and ecnditions of a contract.

Kireer on lixisring Laws

Sectior: 9 is basic to the intent to make the OFPP the controlling
force for the government-wide integration and issuance of procure-
ment policy. It provides that any other agency authority to preseribe
policy is subject to that of the O¥PP. This provision relates only to the
authority of an ugency to prescribe policy. Neither it nor the follow-
ing section gives the Office authority to contravene an existing statute.
Outmoeded, inconsistent or duplicative statutes having an adverse im-
pact on procurement will be reported to Congress, with recommenda-
tions for amendment or repcal cf existing laws or adoption of naw
Taws.

Frrrer ox Exisrive REGURATIONS

Section 10 continues all existing policies and regulations until super-
seded by OFPP directives. This recognizes that there will be some lapse
of time before the Administrator is appointed, the Office is staffed and
organized, and the Office begins to function, Existing regulations could
Le superseded by any technique which the OFPP considers appropri-
ate--Dy replacing existing regulations or by expressly terminating or
repealing exisving regulations. It is expected that the process would be
ineremental over an extended period of time, with the Office progres-
sively developing new vegulations to take the place of old ones. The
Armed Services Procuremen: Regulation and the Federal Procure-
ment. Regulations would continue—the difference would be that they
would be consistent. Under the operating concept prescribed for the
OFPP in the bill. the major nrocuring agencies, and particularly the
Department of Defense, could have an expanded role in setting pro-
curement policy in that the OFPPP will employ them to develop pol-
icies and regulations  having multi-agency or government-wide
application. ;
A UTTIORIZATION 0F A\ PPROPIIATIONS

Section I1 places a limitation on the appropriations to support the
Office diving rhe first vear atter enactment of this legislation; estab-
lishes a sublimitation d¢n funds ~wwed for rescarch during that year;

: vides That funds for ogamtions of the Officc are authorized to

and pro
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he appropriated for only five years, Subsequent proposals for anthor-
ization of funds to be appropriated are to be referred to the Govern-
ment. Operations Committee and will be contingent on a conclusion by
the Government Operations Committee that the Office has and will
continue to promote the cconomy, efficicney, and effectiveness of Gov-
ernment procurement. Fiscal year funding for the Office will be a
concern of both the Government Operations and the Appropriation
Committees. ‘
Durrearion

Section 12 authorizes the Administrator to delegate his functions to
personnel in his office or to executive agencies with their consent or
with the approval of the President, provided he does not delegate the
final policy-making decision to other agencies. The Administrator is
expected and encouraged to use the executive agencies to develop
policies and regulations, but the final approval authority cannot be
delegated. Subject to this restriction, delegation to other agencies of
technical and detailed aspects of policy development is considered a
necessary option if the Office is to operate with the small staff
envisioned by the Commission.

Axnuan Pay

Section 13 places the salary of the Administrator at Executive Level
111, presently $40,000 a year. No provision is included for the salary
of the Deputy Administrator, but he is expected to be a GS-18.

Accrss 10 INFORMATION

Section 14(a) provides for the General Accounting Office to obtain
information from the OFPT and have aceess to its vecords.

Section 14(b) requires the Administrator to open to the public for-
mal, scheduled meetings to promulgate procurement policies and reg-
ulations, speeifies that a ten-day notice will be given of such meetings,
and gives him the authority to determine those policies and regula- -
tions to which this requirement is applicable. These meetings will give
the public an additional opportunity to express their views on highly
sensitive or significant issuances of the OXPP. This subsection com-
plements the provistons of the bill ealling for the tirely, effeetive solic-
itation of the viewpoints of interested parties. In general, it is intended
that the affairs of the Office will be conducted so as to give maximum
practical public visibility to its rule-making activities.

REPEALS AND AMENDMENTS

Section 15 contains amendments to subordinate the General Services
Administration (GSA) and the Federal Procurement Regulations
(FPR), administered by it, to the policy direction of OFPP. The pur-
pose is to bring GSA, along with the Department of Defense (DOD),
under the authority of the OFPP. ’

To accomplish this, Seetion I5(a) of the bill amends Section 201 (c)
of the Federal Property and Administrative Services Act (FPASA)
(40 U.S.C. 481(¢) ), which provides for agencies to exchange used for
new property “under regulations to be prescribed by the (GSA) Ad-
ministrator.” Section 15(a) would add “subject to regulations pre-
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seribed by the Administrator of the Office of Wederal Procurement
Policy.” '

Section 15(b) would amend Section 602(c) of the FPASA which
provides that the GSA authority “shall not be subject to the pro-
visions of any law inconsistent herewith.” Section 15(b) adds “except
as provided by the Office of Federal Procurement Policy Act.”

VI. HEARINGS

Five days of public hearings were held by the Ad Hoc Subcom-
mittee on Federal Propurement, October 81 and November 1,2, 14, and
15, during which the twenty-three witnesses shown in Appendix B
testified.

Statements submitted for the record were received from the follow-
ing organizations:

Automotive Services Industry Association .
Committee on TFederal Procurement of Architect-Engineer
Services

National Office Products Ascociation

National School Supply und Equipment Association
Smaller Business Associatior. of New England

All of these statements endorsed the concept of the Office of Fed-
eral Procurement Policy as embodied in S. 2510.

Summary of Testimony: All witnesses, representing public, pri-
vate and academic viewpoints, supported the need for an “OFPP” of
eme kind or another to dxercise leadership in formulating and coordi-
nating procurement policy. While there were differences as to location,
size and anthority, there was agreement that improved leadership or
coordination is needed.

Industrial, l

yrofessional, employee union, and independent witnessas
all supported legislation is an immediate necessity.

While agrecing with the objectives of the legislation, executive agen-
cies said it is either not necessary or should be deferred, except for
Mr. Sampson, Administrator ¢f General Services Administration and
a member of the Commission on Government Procurement, and
Mr. Parker, Associate Administrator for Procurement and Manage-
ment Assistance, Small Business Administration, who said it would
be necessary. With those two oxceptions, all other executive agency
spokesmen felt that the objectives of the legislation should be accom-

plished through executiﬁs branch action. This is not surprising in
view of the statement by

r. Zarb (Office of Management and Budget)
that OMB did orchestrate the point of view of the executive agencies

in that these agencies had the benefit of OMB’s testimony.

The views of all the witnesses on the key issues are summarized in
the table on page 27.

Realignment of Authority: In May, 1973, the President, by Execu-
tive Order 11717, transferred to GSA authority for a number of fune-
tions, including procurement. This order cstablished the General Serv-
ices Administration as the President’s “principal instrument,” under
the policy oversizght of OMB for the development of procurement
management systews. This'was done despite the fact that GSA itsclf
is a major procuring agency and does not enjoy the organizational

stature or authority to give policy direction to some agencies, especially
the Department of Defense.

Approved For Release 2000/08/27 : CIA-RDP75B00380R000600130002-4



Approved For Release 2000/08/27 : CIA-RDP75B00380R000600130002-4
27

SUMMARY OF TESTIMONY ON S. 2510

Need Strong
Central Need
Leadership? Logidslation? When? Location
General Accounting Office Yes Yes Now EOP
EXECUTIVE BRANCI:
Office of Management
‘mand Budget Yes Defer Mar.'74 OMB/GSA
Department of Defense Yes Defer Nov.'74 OMB
General Sexvices
Administration Yes Yes Mar,'74 EOP
Department of Health,
Education and Welfare Yes Defer - OMB/GSA
National Aeronautics angd
Space Administration Yes ' Defer == QMB/GSA
Atomi¢ _Energy Commission Yes Defer —— OMB/GSA
Department of
Transportation Yes Defer —— OMB/GSA
Department of Agriculture Yes. Defer ——— OMB/GSA
Small ‘Business
Administration Yes Yes -=~ —
INDUSTRY AND PROFESSIONAL
ASSOCIATIONS: :
Aerospace Industries
Association Yes Yes Now EOP
Electronic Industries Yes Yes Now EOP
National Security
Industrial Association Yes Yes Now EOP
Technical Services
.Industries Yes Yes Naw EOP
Professional SBervices Yes
Firma Yes Yes Now EQP
Office Machine Dealexs Yes Yes Now EOP
Wholesaler-Distributors Yes Yes Now EOP
Scientifilc Apparatus o
Manufacturers Yes Yes Now EOP
PEDERAL EMPLOYEE,f UNIONS:
AFGE Yes Yes Now Qutside EQP.
Agent of
NFFE Yes Yes Now congress
INDEPENDENT WITNESSES:
. Regulatory
American Bar Association Yes Yes Now Agency
John Cibinic (George
Washington University) Yes Yes Naw EOP*
Regulatory
Matthew Perlman Yes Yes Now. Agency

*0r an Agent of Congress

The proposed executive branch arrangement for achieving govern-
ment-wide direction of procurement policy is shown in %«‘1gure 1
(p. 28). This figure, which was prepared by the General Accounting
Office, also shows the structure proposed by the Procurement Commis-
sion. As will be noted from the footnote on the figure, S. 2510 would
locate the Office in the Executive Office of the President rather than
specifying OMB as the favored location. Other differences in the Pro-
('Surement Commission and OMB proposals are also applicable to
. 2510.
GENERAL AccoUNTING OFFICE

The Committee felt that key testimony was rendered by the Honor-
able Elmer B. Staats, the Comptroller General of the United States,
because of his experience on the Commission on Government Procure-
ment and GAQO’s government-wide perspective on procurement,
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FIGURE 1

TOMPARISON.UF MANAGEWENT STRIICTURES PROPOSED BY COMMISSIDN AND OMB FOR
EXECUTIVE BRANCH L EADERSHIP/COGRDINATION OF PROCUREMENT POLICY
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wpersting, asiies Prozarsn m Act,

3 exiciation appraved b, the Ad Hec Subeommitive on Federal I'rocurement (5. 2510)
Juvuten she OF PP in the Executa Qltice of the Premdent and heads it with an
Ay 31ratof to b app-inted by the President with advice and consient of the Sengte,

Sonrce: General Accounting Office Fieport to the Committee on Government Operations,
tlouse of Nepresentatives, on the Prozress of Iixecutive Branch Action on Recommendi-
tions of the Commission on Governiment Pro~nvement, January 31, 19744,

Mr. Staats strongly supported 8. 2510 and stated :

The Administration ackncwledges that legislation may
eventually be needed to clarify the authority to issue regula-
tions binding on all agencies but feels this should be deferred

; (at least until next March) while revitalization steps pro-
ceed—ineluding the building of an OMD stafl and further
i review of the Commission’s 149 recommendations . . .

It is our position, Mr. Chairman, that a clear congressional
mandate, with the stature and continuity which this would
; confer, 15 essential.

Later, Mr. Staats gave what he thought to be the “three vital con-
clusions” for congressional consideration in these words:
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A."A statutory OFPP appears essential, both to obtain -
adequate action on Procurement Commission recommenda-
* tions and to build public confidence in the procurement
process. i : ' C
. B. Senate Bill 2510 has incorporated revisions proposed in
THouse Bill 9059 and meets the Commission’s objectives.
C. The strong leadership role to which OMB 1s committed
should be encouraged and would be greatly enhanced by Sen-
ate bill 2510.

~ Mr. Staats also pointed up a central fact that was becoming increas-
ingly apparent to the Committee:

Witnesses outside the executive branch generally feel that
further delay is not warranted and that the executive branch
~will not, in fact, act unless a congressional manadate is
provided.
NoN-GovERNMENT WITNESSES

John Cibinic, Jr., an expert in contract law and Director of the
Government Contracts Program, National Law Cenier, ot the George
Washington University, called for the immediate enactment of S. 2510.

- Dr. Cibinic chastised the Congress for having taken a “wait and see’”
attitude for so long, as follows: .

As T sat here this morning, listening to-the testimony that
has gone before and immediately preceding as well, the feel-
ing I had is that we are supposed to wait and wait and wait.
The purpose of my statement is to indicate that I think we
have waited too long already.

Tt was in 1966 that the Congress in a House report first rec-
ommended to the.executive branch that it do what this bill is
now siiggesting -be done, I mean, ordering to be done. And I
haven’t seen any action yet taken by the executive branch to .
respond to those recommendations back in 1966 to establish a -
Presidential group to centralize policy-making or to estab-
lish an Office of Federal Procurement Policy as recommended
by the U.S. Commission on Government Procurement. Every-
thing that I have seen and heard after the Procurement Com-
mission’s report has been issued appears to me to be more of
what I like to term “the regulatory reaction syndrome.” Tt
gocs something like, do something when somebody points a
finger at you and then when they start pointing the finger at
somebody eclse then you don’t have to do anything more.

I just don’t see any reason why Congress should wait and
be put off any longer.

The subject of Federal government contracts is so complex
and so important that an independent, centralized, on-going
policy group with authority to require procurement agency
adherence to its promulgations is absolutely necessary.

Professor Cibinic also recommended that the Committee consider
establishing the Office of Federal Procurement Policy as an independ-
ent agent of Congress if it becomes an “unwanted stepchild” in the
Executive Office of the President.

Approved For Release 2000/08/27 : CIA-RDP75B00380R000600130002-4



Approved For Release 2000/08/27 : 9&A-RDP75800380R000600130002-4

George M. Coburn, Secretary of the Public Contract Law Section
of the American Bar Association (ABA), stated that the policy-
making body of the ABA endorsed S. 2510 in principle. Mr. Coburn
called for legislation immediately, stating that:

. .. we cannot agree that action by the President or OMDB
without enabling legislation, can overcome the problems of
the precurement regulations so well identified by the report
of the Procurement Commission.

Matthew Perlman, o Washington attorney and Charles O’Connor
[11, the legal counsel for the Seientific Apparatus Marufacturers As-
sociation both offered suggestions regarding legal terminology in the
bill. However. both apreed to the need to legislatively establish an
Office of Federal Procurement Policy. Mr. Perlman recommended that
the Committee give thought to creating the Office of Federal Procure-
ment Policy in a like thanner to the IFederal Power Commission or the
Federal Communications Commission in an effort to make the Office
as non-political and professional as possible.

Michael Forscey, Legislative Council of the National Federation of
Federal [limployees, raised questions about the present executive
branch plan, stating:

Presently, two Federal agencies have primary responsi-
bility for procurement matters-—the Office of Management
and Budget and the General Services Administration. For
ditferent reasons each is uniquely unsuited to perform the
functions envisioned by the Procurement Commission.

We believe the Congress has no intention of permitting
the continnation of the status quo in the procurement field by
permitting OMB to revitalize the program. But you must ask
vourself if establishing a procurement office in the executive
branch merely changes the form but not the substance.

(lyde M. Webber, President of the American Federation of Govern-
ment fmnloyees, likewise raised the question of where to place the
OFPP. Me. Webber’s views. presented by Stephen Koezak, pinpointed
past disagreement with OMB and GSA, particularly in the area of
contracting cut of support services. In his opinion, only an office out-
side the Kxecutive Office of the I'regident could operate in an impartial
and objective manner.

Industrial associations which offered testimony on the creation of
an Office of Federal Procureracnt P’olicy all agreed with the objec-
tives of the lepislation. V. J. ddduvei, President of the Electronic
Industiics Association. stated :

For many years we have been concerned with the prob-
lems affecting Federal procurement. Almost four yvears ago
we testified in support of the biil which established the Com-
mission on {fovernment Frocurcment, and we supported its
eiforts by nominating personnel from our industries to serve
on the stady groups.

Omne of the most important recommendations of the Com-
mission—--integral to many of its other recommendations—is
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that calling for the establishment of an Office of Federal Pro-
curement Policy. Many of the difficulties involved in govern-
ment procurement were attributed to both a lack of leader-
ship and to the lack of a central point of authority on basic
procurement policy. The Commission unanimously recom-
mended that such an office be established.

Other industry leaders and association representatives reiterated
Mr. Adduci’s position of support. An expression of the need for an
executive branch focal point for government procurcment was found
in the testimony of cach industrial representative. '

T'he President of Aerospace Industries Association of America, Inc.,
Karl Harr, Jr. vepeated his commitment to procurcment reform in the
government when he stated :

As T testified four years ago, the extensive complexities of
the vast buyer-seller interface emphasize the need for con-
stant reevaluation, in depth, of the basic principles which
govern the government/industry relationship and the most
carcful application of these principles to specific matters. In
short, the acrospace industry believed in 1969 that this mat-
ter alone was ample justification for the establishment of the

jommission. Now, more than ever, we feel that the procure-
ment system ‘warrants specialized attention, both in the Con-

gress and in the executive branch.

Vice-Admiral J. M. Lyle (retired), President of the National Se-
curity Industrial Association, called the establishment of the Office of
Tederal Procurement Policy as outlined in S. 2510 “a desirable im-
provement in the government procurement process.” ’

Admiral Lyle also suggested that, as a matter of guiding principle,
the Office should strive to achieve and maintain a proper balance be-
tween the special needs of public accountability (public officials
spending public money) and the advantageous forces of the free en-
terprise system and the commercial market place. Admiral Lyle
concluded : o '

- The Office should be appropriately linked with aetion to re-
vise the basic procurement statutes along the lines recom-
mended by the Commission on Government Procurement.

William C. McCamant, Lwecutive Vice President of tlz,e‘Na-tional

Association of Wholesale-Distributors, stated : . :

Because wholesale distribution serves as a major channel
for the procurement of goods and commodities for Federal
agencies, our association has been long concerned with gov-
ernment procurcment policies and practices. -

Mr. McCamant urged Congress to establish an Office of Federal
Procurcment Policy and to establish the concept of “lowest economic
cost” in all procurement decisions. : :

John F. Magnotti, Jr., the Secretary-Treasurer of the National
Council of Professional Services Firms, stated during his testimony :
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The Office of Federal Procurement Policy would be estab-
lished within the:Executive Office and thus be independent
of any agency with operating and procuring responsibilities.
This 1s essential if the Offiz» 18 to function eflectively. By es-
tablishing the Office of Federal Procurement Policy within
the Executive Office, above the plane of operating agencies.
N. 2510 enhances its capability to develop a meaningful and
effective policy of reliance upon the private sector.

Edward Leeson, I'vecutive (rirector, National Council of Tech-
nical Servicés Industries, declared:

Our council solidly supports enactment of this bill. Mr.
Chairman, and meémbers of the Clommittee, as we see the situa-
tion today, there is unanimity of opinion by industry, the
Comptroller General of the United States and the Commis-
ston on (overnment Procurement that a need exists for im-
provement in this important area of Federal procurement
policy.

N. David Palmeter, the Washington counsel for the National
Office Machine Dealers Association. cited the fact that the Govern-
ment is: :

... a major customer for NOMDA members. We are there-
fore vitaily interested in the procurement process . .. Accord-
ingly, we strongly endorse the creation of an Office of Federal
Procurcment Policy . . . as set forth in S. 2510.

Mr. Palmeter also recorded a “strong preference” for the creation
of an independent Office outside GSA or OMB.

Exrcurive Braxca Posrrions

Office of Hanagement and Budget: During louse hearings in
July, Mr. Dudley C. Mecum, Assistant Director of OMDB, who was re-
sponsible for OMB’s procuremert efforts, requested a delay in legisla-
tion to give the executive branch an opportunity to implement its plan.
e said this would be done by the end of August. Shortly thereafter,
Mr. Mecum left OMB, and his duties were incorporated under another
Assistant Director, Mr. Frank Zarb.

During Senate hearings on October 31, Mr. Zarb appealed for a
delay in legislation until March, 1974 so that the executive branch
could implement its plans which remained unfulfilled. Since that time,
Mr. Zarb has been reassigned.

The Chairman of the Procurement Subcommittee summarized the
situation in questioning the OM13 witness:

Senator Crrrres. In testimony of OMB before the House in
July, the statement was made that the executive branch con-
cept of the Office of Federal Procurement Policy would be
fully implemented by the end of August. Your request at
that tire was that yon be given some time to prove out your
approach before legislation is considered.

Approved For Release 2000/08/27 : CIA-RDP75B00380R000600130002-4



Approved For Release 2000/08/27 33CIA-RDP75B00380R000600130002-4

Tt is now almost November. How much still remains to be
implemented in your plan?

Mr. Zagrs. Mr. Chairman, there has been some delay, par-
ticularly in the area of recruiting our top team, not because
of a lack of activity on our part, but because of the rigorous
process which we are following to attempt to find the most
appropriate people to do the job. ) )

In short, what I am saying is, our commitment is there;
our allocation of resources is there. We are moving forward
in interviewing the appropriate people and developing the
appropriate policy statements of the people who will be work-
ing primarily in my office. W have not let that delay the on-
going work of reviewin% the Commission’s recommendations.
GSA has continued along its road and made significant
strides in that arca.

Senator Crrres. I do not quite get from that an answer.
TFirst you said it would be fully implemented by August,
T still do not have a date.

Mr. Zars. Mr. Chairman, it is our objective to have our
top man on board by the end of November. I hesitate in giv-
ing a specific date because much depends on the-final selec-
tion of a candidate and his acceptance and the time it might
take him to separate from whatever responsibility he has. We
are close to several candidates and that is clearly the spark-
plug for our on-going program at OMB. =~ :

Senator Curres. You are still a long way from your pre-

_.diction that you would have the program fully implemented
" by August? o o '
Mr. Zsxs. We are a long way from that goal.

At the end of January, 1974, _ .
The Procurement Council had not been established;

The Deputy Assistant Director for Procurement Policy had not
been appointed; o o
Mzr. Zarb had been assigned to another position in OMB; and

In the absence of a congressional mandate, other national prob-
lems and priorities prevent any - full ‘time attention to this
matter in OMB. : '

- Aside from the repeated delays in implementing the exccutive
branch plan, the plan itself will not meet the need for effective cen-
tralized direction for procurement policy. The above sequence of prom-
ises, unfulfilled commitments, and. displaced personnel that has
occurred verify the need for a firm statutory base if the Office is to
enjoy the stature and continuity necessary to provide government-
wide leadership. The General Accounting Office concluded this point
in the following extract from their September, 1973 quarterly report
to Congressman Iolifield on executive branch implementation of Com-

‘mission recommendations: .
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We understand that implementation has been delayed
because: ;

There have been difficulties in clearly establishing re-
sponsibilities for parts of the management structure.

OMDB staffing of its part of the management structure
has been deferred pending internal budget approval.

It 1= considered premature to establish the Procurement
Uonuncil before the new OMB Deputy Assistant Direc-
tor for Proeurement Policy is available to help oversce
its formulation.

Continued delay in establishing this management strie-
ture and the Iack of assurance that this approach ean achieve
the objectives sought by the Procurement Commission con-
firms the opinion we and others expressed during your Com-
niittee’s hearings in July that a statutory mandate is required
at the earliest practical time.

We therefore strongly recommend that congressional ac-
tion be taken at an early date authorizing and directing the
President to establish an Office of Federal Procurement
Policy either in the Office of Management and Budget or
elsewhere within the Executive Office of the President.

During questioning of Mr. Zarb on the proposed OMB/GSA orga-
nization plan, as displayed in Figure 1 of this report, Senator Nunn
concluded that the arrangement has very little application to any
kind of set up that would really centralize procurement. Ie pointed
out that OMB had only ratified the status quo.

The GAQ, in its aforementioned September, 1973 report, made the
same point in this way

. 2 hybrid office located partly in GSA, OMB, and pro-
curement. policy groups represents the situation which has
generally existed for years and the arrangement under which
the present-day confusion existe, It provides several layers
of approval for policy guidance and fragments the responsi-
bility of a newly emerging organization in need of clear-cut
and manifest authority.

Testifying for the Depariment of Defense, Assistant Secretary A. T
Mendolia, asserted that department-wide regulations from DOD
would possibly serve as a model for government-wide adoption and
that DOD is very much in favor of increased cooperation and coordi-
nation on & government-wide basis to improve the procurement process.
Calling for a year to see if an interagency council conld successfully
deal with the Commission cn Government Procurement reco-
mendations, Mendolia kaid that rhe establishment of an Office of Fed-
eral Procurement Policy should be undertaken only if the exccurive
branch fails to deal with the matter adequately.

The position of the Department of Health, Education, and Welfare
was essentially that the General Services Administration (GSA) is
already effectively coordinating proposed executive branch positions
on the issues raised by the Procurement Commission. Testifying for
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HEW, Assistant Secretary Robert IT. Marik declared that the depart-
ment had already begun to implement the Commission’s recommenda-
tions, to some extent, within the department.

Witnesses representing the Atomic Energy Commission, Nationol
Aeronautics and Space Administration, Department of Transporta-
tion and Department of Agriculture cchoed OMB’s basic position
that, although a government-wide procurement policy is highly de-
sirable and sorely needed, legislation should be deferred until the Ad-
ministration has had an opportunity to fully implement its own plans
pursuant to Exccutive Order 11717.

Mr. Marshall J. Parker, Associate Administrator for the Small
Business Administration, cited the problems that small businessmen
usually have in procurements involving different agencies. He said
that & government-wide system, under the direction of a central au-
thority, would be of great benefit to small businessmen.

Tn response to questions by Senator Huddleston, Mr. Parker agreed
with the neced for an Office of Procurement Policy and stated that
legislation would be needed to give the Office a proper base.

Senator HoppLeston, T know in my State, Kentucky, we
frequently, under the auspices of the State government, con-
duct seminars to try to give small businesses and other busi-
nosses too the necessary information on how to compete for
or bid for or scck government contracts.

Do you think this situation would be alleviated if we had
a central department that could feed out to them the proce-
dures for the entire government at one time?

Mr. ParkEer. Yes, sir,Ido . . . wetrytodo the same thing
nationwide with small businesses, introducing them to govern-
ment procurement and to competitive bidding procedures and
telling them how to do it. And we have, if you will pardon
the expression, a heck of a time trying to educate them on all
of the different myriads of regulations that the different agen-
cies have.

Senator IuppLrsTon. And you feel the government would
benefit by being able to purchase, at least with no additional
cost, those services and goods if the procedures were simpler

-¢o that more businessmen could actively scek business with
the government? : “

Mr. Parxer. Certainly there would not be or should not be
any additional costs, and it would certainly tend.toward lower
costs because more competition would be developed because
more would be encouraged.. o

A lot of small businesses today, and perhaps some of the

. larger ones, are turned away by the complexity of the poli-
' ¢ies of the procurement regulations.

) Senator HUDDLESTOS*. I understand that the administra-
tion wants to upgrade GSA’s responsibility in this field. What
is your judgment? What impact would that have?

_Mr. Parker. We would welcome any improvement in the
situation toward obtaining a centralized source’of policy and

Approved For Release 2000/08/27 : CIA-RDP75B00380R000600130002-4



Approved For Release 2000/08/27 : C|A-RDP75B00380R000600130002-4

direcrion and leadership. We think that it could do nothing
but help.

Henator Huporestox. So you feel that a sebarate agency or
separate oflice would be more effective ?

Mr. Parkir. Yes, cir, wo do. Quite personally, we favor
that iv he by statute.

Administrator of General Services Administration, and former mem-
ber of the Procurement € ‘omnission, the Honorable Arthur Samp-
son. also departed from the COMB position to call for legislation to
deal with procurement problems and to create an Oflice of Federal
Procurement Policy.

NMr Sawmesox. Mr. Chairman, T submit my prepared state-
ment for the recdrd, but 1 would like to state strongly that 1
am for an Office’ of Federal Procurement. Policy. Tt has tc
have directive authority.

Seoator Crmres, Mr. Sampson, we are aware of your back-
ground as a Commissioner on the Commission on (Giovern-
ment Proeurement. Do you foel that legislation might be
needec. to implement the objectives of the Commission

Leporst

Mr. Saareson. Yes, Mr. Chairman, T see nothing incon-
stsfert about, goink on with what you have here (S, 2510). By
ihe timé the legislation is finished, the executive branch will
have had time to form its position,

Senator Caties. What we are talking about then is early
i
spring

M Saazeson. Yes.

Conclusion: Overall, the hearings left o convincing record of sup-
port for the legislation and its immediate enactment, The Ranking
Minority Member, Senator Ioth, concluded :

L feel that the witnesses made a very strong case, frankly,
for the need for legislaton. When I first came in, I had a
question in my own mind whether it was essential, but I will
say at this juncture I feel very strongly that we ought to
move ahead.

Chunges suggested by each witness received specific consideration
during Subcommittee markup. Most of these are discussed in the next
section of this report,

Vil. DISCUSSION OF KEY ISSUES

The principal issues which surfaced during the hearings and the
Committee deliberations concerning this legislation to establish an
Office of Federal Produrement Poﬁcy are outlined in the chart of
witnesses in the Hearings section or are discussed in this part of the
report. The positions of the witnesses with repect to the need for
an OFPP, wiu-,ther it should be established by E}gislation, and if by
legislation, when it should be enacted have been discussed. Issues to
be covered here are:
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Location

Authority

Size

Responsiveness to Congress
Procurement by Grantees

It should be noted that the first four issues address the major at-
tributes the Procurement Commission said the Office should possess.
These are:

(1) Be independent of any agency having procurenient respon-
sibility.

(2) Operate on a plane above the procurement agencies and
have directive rather than merely advisory authority.

(3) Consist of a small, highly competent cadre of seasoned
procurement experts,

(4) Be responsive to Congress.

Eocation: S. 2510 locates the Office in the Executive Oflice of the
President (EOTP), which includes the Office of Management and
Budget (OMB). The Procurement Commission preferred placement
in the Office of Management and Budget, but thought the President
should have the latitude to place the OFPP anywhere in his Executive
Office. Other locations recommended by witnesses included an inde-
pendent regulatory board or cominission or an office in the legislative
branch like the Cost Accounting Standards Doard. ‘

Placement, of the OFPP in the Iixecutive Office of the President is
consistent with three of the aforementioned attributes that it be:

(1) Independent of any agency with procurement responsi-
bility.

(2) On a plane above procurement agencies,

(8) Small in size.

The fourth attribute—Responsiveness to Congress—will be discussed
in detail later in this part.

The Committee recognized that placement in the EOP should make
the Office effective in dealing with executive branch procurement ac-
tivities, the (fencral Accounting Office, Congress, and the public, Ad-
ditionally, placement in the WOP would give the Oflice a government-
wide perspective and place it in a position to consider procurement
policy in an objective manner.

Shounld the President locate the OFPP in OMB, it is imperative that
the Administrator be at the Deputy Director level with no other re-
sponsibilities. This is necessary to ensure the identity, level of au-
thority, and continuity of effort necessary for effective leadership of
the procurement function. 8. 2510 specifies that the Administrator will
be at the Iixecutive Level I1J, presently $40,000 a year. Recent ex-
perience of OMB in assigning leadership for procurement at a level
lower than Deputy Director to-an official with other duties verifies the
need for placement as set forth here—two officials assigned the pro-
curement responsibility in OMB have left this position in the past few
months. Both of these officials experienced difficulty in recruiting a
full-time nationally known procurement expert at the contemplated
Deputy Assistant Director level.
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Rlepresentatives of the Federal employee unions and the Bar asso-
ciations expressed the feer that the OFPP could not function in an
objective manner if located within the EOP. They said that it should
be placed in as professionsal and non-political setting as possible. Their
suggestions were to establish it as a regulatory commission with 3-5
members or as an independent agent of Congress. The Committee rec-
ognized the merits of these arguments but did not adopt these sugges-
tions because they are not compatible with the testimony of most
witnesses or the Procurement Commission recommendation. There
was a real concern in‘the Committee that setting the Office up as a com-
mission would lead to yet another large bureacracy. .

The Comumittee will follow closely the actions of the executive
branch to create the kind of crganization defined by legislation and
described in this report. The annual reports and the comprehensive
review precedent to appropriating funds at the end of five years pro-
vide a mechanism for this oversight.

Authority: Directive authority is fundamental to the leadership
role assigned to the OFPP. This authority is provided in several
ways. First and foremost, S. 2510 sets forth a clear congressional
mandate that the OFPP is the President’s agent to bring about long
overdue and fundamental improvements in the procurement prccess.
The bill gives the Office the stature and authority necessary to carry
out its mandate.

Second, placement of the Office in the Executive Office of the Presi-
dent in a position between the President and the procuring agencies
gives it the stature and “clont” exercised by the executive. Unlike
xgmny EOP offices, the OFFP would be bolstered by a firm statutory

ase.

Third, the bill defines in considerable detail specific authorities and
functions of the OFPP and their limitations.

Following are the more significant questions and concerns regard-
ing the authority and functions of the OFPP which surfaced dur-
ing the hearings and the Committee deliberations :

(a) Perhaps the most often expressed concern of witnesses was
that the extension of the anthority of the Administrator to re-
cipients of Federal assistance would permit the Administrator to
reverse eurrent, policy and authorize executive agencies to provide
procurement and supply support to Federal grantees. Such was
never intended. In response to these concerns, a prohibition was

added to make the intsnt of the Committee clear in sect'on
6(b)(1).

(5) Another subject of great interest and concern to the wit-
nesses was the national policy to rely on private enterprise to
satisfy the needs of government for goods and services. In con-
formance with the generzl rule followed in drafting this bill tkat
it would ke “organizatiorally” oriented, the Committes informed
these witnesses that the Procurement Commission’s recommenda-
tions on this subject would be considered in full at an early dave.
The bill says ony that the OF PP will monitor and revise as neces.
sgr;}r(.tlns policy. The policy itself is set forth in OMB Circular

(2) A basic thrust of this legislation is to enable business ‘o
be more efficient in supplying government. The cost of govern-
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ment procurement is increased by unnecessary regulations and
too much paperwork. Unfortunately the tendency is to add a new
regulation every time someone complains about a bad contract.
The Committee had two thoughts in mind—first, confine regula-
tions to those that are going to promote efficient purchases and,
second, simplify unduly complex regulations so that government
and industry are not unnecessarily burdened. The Committee ex-
pects the OF PP to review selected old procedures of the agencies-—
adopt the good and discard the bad. One of the most valuable
things the Office can do is to examine the costs of the various
agencies in awarding contracts. Studies of agency procurement
systems the OFPP may conduct relative to this point should be
for the purpose of determining the effectiveness of basic procure-
ment policies for which the Office is responsible and not for evalu-
ating agency operations and procedures. Some things that would
reduce costs government-wide are covered in a recent report of the
General Accounting Office (B-168450) entitled “Ways For The
Department of Defense To Reduce Its Administrative Cost of
Awarding Negotiated Contracts.”

(d) The industry witnesses were universal in calling for early
solicitation of their viewpoints in the formulation of policies and
regulations. They generally did not feel that they had an oppor-
tunity to participate early enough in the process to be effective.
The Committee’s sympathy with these concerns is reflected by the
inclusion of the word “timely” in describing this function in the
bill. The manner in which this solicitation will be accomplished
is to be developed in the course of implementation of a specifically
related Procurement Commission recommendation.

(¢) Working in close coordination with the Small Business Ad-
ministration (SBA), the Office should be of great agsistance in
achieving the desires of Congress with respect to the small busi-
ness community. This cooperative effort should be especially pro-
ductive in implementing the Commission recommendations re-
lated to small business. Heretofore, there has not been a focal
point in the executive branch with whom the SBA or small busi-
ness representatives could deal on procurement policies having a
multi-agency application. While the Committce believes that the
OFPP should be open, accessible and informative in all of its rela-
tions with the private sector, this is particularly important where
small business is concerned, One way in which the OFPP might
improve its accessibility is through periodic regional meetings
with business. Most small business firms simply cannot afford to
come to Washington, but they are entitled to be heard. There is
little question that government activities in the field would be
equally receptive to regional meetings with the OFPP.

() Some concern was expressed by one of the witnesses that
the Administrator is required to consult only with the executive
agencies affected and not with industry. In amending the legisla-
tion, the functions of the Office were revised to make it clear that
there is no such intent. Section 6(c) (7) speaks to timely solicita-
tion of viewpoints of interested parties, and Section 6(c)(8)
deals with both consultation with affected executive agencies and
solicitation of their views in developing policies and regulations.
These are considered parallel sections, providing for inclusion of
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bolls the government and private sectors in the rule-making
BY3CeNs. ‘ X NN,
) "The suggestion was made to the Comumittee that the OF Pt
d be invoived in the drafting of specifications employed in
woments. One wtness proposed that the Ofice shou d be
griven anthority to regniste the extent to which dﬁve]npmg!l,lt_oi
Sreenrement sperifieations should be subjected to review by in-
rested pavties.: Although the Office would have no authority
o impaiv or interfere with respect to the drafiing or approval
of pariicular spedifications by the agencies insofar as their techni-
cal content 1s coneerned, the OFPYP will be interested in the im-
pact o specitications on the overall procurement process, and will
ciake suggestions for their improvements,

Size: Tstimates of! the proper size of the Office ranged from one
to several huandred. The Procurement Commission said only that it

uld “congist of n small, highly competent cadre of scasoned procure-
eent experts.” The cdneept described in S. 2510 conforms to the Pro-
curement Commissionl eriteria—most of the witnesses also agreed with
the need to keep the Office small,

Size 1s referenced in several provisions of the legislation. The bill
states that the purposd will be achieved “through a small, highly quali-
fied and competent. staff.” The st year’s appropriation is limited to
££000,000, and provision is incinded for an annual review by the Con-
gress to make sure that any growth is controlled and thoroughly justi-
fied. An additional eurb on size is inherent in the language related to
the use by tha OFPP af executive acency capabilities and expertise in
earrying out the funetions of the Office. Other benefits to be achieved
from this technique are that it will -

(1) prevent the Office from becoming isolated from the opera-
tional problems of procirement;

{2) keep it aware of the qualifications of the procurement worl
foree and its development needs; and

(3) make ontimum use of the existing expertise and rule-making
machinery in the executive branch.

Reznonsiveness to Congress: Although the OF PP will be a part of
the exeentiva braneh, it will function as the focal point on procurement
policy matters for both the executive branch and the Congress, and
henee mmst be responsive to the C ongress, In addition to providing the
leadershin and control for Procurement in the exceutive branch, it
will act as & clearing house for all lagislative actions impacting on
procurement policies and techniques. This will enable the various com-
mitlees of Congress to ébtain exocutive branch advice on procuremant
aspects of proposed legislation and develop legislative approscaes
;3(;};sistnnt. with the policy declarations st forth in Secction 2 of the
L.

Une of the root canses of preecurement problems is the outdatad,
rigid, and Leonsistent. statutory framework for procurement. The
statutory base for gZovernment procurement contemplated by the
Procurement, Commission report will be comprehensive, rather than
detailed, and provide sufficient flexibility to accommodate new pro-
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curement techniques and methods as government requirements for
goods and services change.

The OFPP will play a key role in the design and implementation
of a modern, flexible statutory framework. While Congress has and
must retain fundamental statutory responsibility for basic (not
opoerational) government procurcment policies, its committee struc-
ture, size, and workload do not permit it to have the expertise or to de-
vote the time necessary to be fully informed and current with respect
to all the changes and developments in procurement needs and tech-
niques and cperating policies needed to meet these changes. Pro-
curement is a dynamic process. The OFPP 1s a very necessary vehicle
for keeping the Congress abreast of the major changes in this proc-
ess and for keeping legislation up to date.

Tor these reasons, &. 2510 speeifically provides that the OFPD will
be responsive to the Congress (Section 8). The Administrator is
charged with keeping the Congress fully and currently informed of
its activities, and submitting periodic reports with recommendations
for changes in statutes. Each major policy or regulation prescribed

hy the Administrator must be submitted to Congress and will only
become effective if neither Iouse passes a resolution within 60 days
that it does not favor the policy or regulation. In addition, the bill
provides that neither the Administrator nor Deputy Administrator
may refuse to testify before or submit information to the Congress or
its committees. ' '

The manner in which appropriations are to be authorized for the
OFPP is another measure designed to insure responsiveness to Con-
oress, This includes a limitation on the first year’s funds, an annual
Teview prior to authorization of funds needed in each of the subsequent
four fiscal years, and a very comprehensive review by the Govern-
ment Operations Committee prior to anthorization ot appropriations
for more than the five years of this legislation. Five years is con-
sidered to be ample time for the Office to develop its modus operandi
and to determine how it can best contribute to the economy, efliciency,
and effectiveness of the Federal procurement process. -

Procurement by Grantees: The business community, particularly
spokesmen for small business, expressed great concern that 5. 2510,
as originally drafted, might be used as a device for changing the cur-
rent prohibition on grantee use of Federal sources of procurement and
supply support. This was not intended. Fiven thongh the likelihcod of
the legislation resulting in a change in this policy was remote, the
Committee amended the bill. It now specifically says that nothing in
the bill should be construed to grant the Administrator autherity to
authorize procurement or supply support to any recipient of Federal
assistance. ]

The bill does malke procurements required for performance of Fed-
eral assistance programa subject to the policies and regulatory issu-
ances of the Office. Howaver, this provision does not authorize any
procurement contrary to State and local laws when the purpose of the
procurement is to provide assistance to States and political sub-
divisions. The magnitude of Federal assistance ig such ($39.1 billion in
FY 72) that the Committee considers it prudent that, insofar as
practical, procurements required for such programs be made in ac-
cordance with the policics prescribed for use by the executive agencies.
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VIII. CHANGES IN EXISTING LAW

In compliance with subscetion 4 of rule XXTX of the Standin o Bules
of the Senate, changes in existing law made by the bill. as reported,
are shown as foliows (new matt>r is printed in italic, and existing law
in which ne change is proposed is shown in roman) :

Svscuaemir 11 oF CrArtER 53 o TrrLe V, Untren Srares Cobr

§ 5314. Positions at level III

Level TIT of the Exccutive Schedule applies to the following posi-
tions, for which the annual rate of basic pay is $40,000 :

* % & * * * *

(60) Administrator of the Office of Federal Procurement Policy.

TITLE 40, U.S. CODE.—-PUBLIC BUILDINGS, PROPERTY
AND WORKS

* * * * * L] *

CHAPTHR 10.-~MANAGEMENT AND DISPOSAL OF (ROVERNMENT PROPERTY

* * * * * x® *

SUBCHAPTER I—GENERAL PROVISIONS

* * * * L] * *

§474. Congress, departments, agencies, corporations and persons
exempted from provisions

The authority conferred by this Act shall be in addition and para-
mount to any authority conferred by any other law and shall nor be
subject to the provisions of any law inconsistent herewith, except as
provided by the OZi‘ce of Federal Procurement Policy Act, and except
that Sections 486 (b) and 487 (c) of this title shall not be applicable to
any (Government corporation or agency which is subject to the Gov-
ernment Corporation Control Act.

TITLE 40, U.S. CODE—PUBLIC BUILDINGS, PROPERTY
AND WORKS

» * * * & & *

C1rapTER 10.—-MANAGEMENT AND DISPOSAL OF GovERNMENT PROPERTY

» & * * * * x

SUBCHAPTER II-—PIOPERTY MANAGEMENT

§ 481. Procurement, warehousing and related activities

* * * ® * L L]
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(c) In acquiring personal property, any executive agency, under
regulations to be prescribed by the Administrator, subject to regula-
tions prescribed by the Administrator of the Office of Federal Procure-
ment Policy, may exchange or sell similar items and may apply the
exchange allowance or proceeds of sale in such cases in whole or in
part payment for the property acquired: Provided, that any transac-
tion carried out under the authority of this subsection shall be evi-
denced in writing.
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APPENDICES

ArrENDIX A

EXTRACT FROM THE REPORT OF THE COMMISSION ON
GOVERNMENT PROCUREMENT

(Volume 1, Part A, pp. 9-14)
CIIAPTER 2

Porrcy DEVELOPMENT AND IMPLEMENTATION

Federal agencies contract within a framework of ground rules set
by all three branches of Govggnment. These policies? establish the
overall environment of procurement, and control millions of indi-
vidual decisions. Therefore, in reviewing the procurement process we
concentrated on the manner in which basic policies are developed and
implemented.

There is a void in policy leadership and responsibility, and a frag-
mented and outmoded statutory base. These shortcomings in basic law
and policy are root causes of many problems that beset the procure-
ment process. Virtually every Commission study group recommended,
in one form or another, enhanced central policy direction.

Effective management of the procurcment process requires a high
degree of direction and control of basic policy. However, except for
isolated and sporadic cases, the executive Emnch has not seen fit to fill
this need. This is not to say that there should be centralized Federal
buying for all agencies, or a central group involved in agency business
decisions. Nor do we suggest a huge policymaking bureaucracy to issue
all procurement regulations.

What we urge, instead, is an Office of I'ederal Procurement Policy,
high in competence and small in size, established by law and responsive
to Congress, and placed in the executive branch at a level where it can
provide leadership and oversee the development and application of
procurement policy. The contracting agencies should continue to be re-
sponsible for individual procurement actions and agency procurement
operations.

We have placed creation of a central policy office first among our
recommendations because of its overall importance in achieving the
improvements we propose in the procurement process. '

1iFor example, policies governing methods of procurement, contract clauses, solicitation
of bids and vproposals, administration of contracts, termination of contracts, cost allow-
ability, quality control, eontract types, coutract forms, warranties, contract options, and
small purchase procedures.

(45)
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Lecommendation I.—Establish by law a central Office of Federal
Procurement Policy in the Executive Office of the President, prefer-
ably in the Office of Management and Budget, with specialized com-
petence to take the leadership in procurement policy and related mat-
ters. If not organizationally placed in OMB, the office should be estab-
lished in a manner to enable it to testify before committees of Con-
gress. It shonld develop and persistently endeavor to improve ways and
means through which executive agencies can cooperate with and be
responsive to Congress.

SOURCES OF PROCUREMENT POLICY

Many segents of Government make or strongly influence procure-
ment policy. Table 1 lists the major policymakers by branch. The next
few paragraphs outline the nature of these influences.

Legislative branch.

Congress establishes fundamental procurement policies through leg-
islation and through less formel actions ranging from committes re-
port and investigations to individual attention to constituent com-
plaints or suggestions. These actions may shape Government-wide
policy or affect only individual agencies, groups of agencies, or units
or programs within an agency. Our studies identified more than 4,000
provisions of Federal law related to procurement. Most important
among these are the Armed Services Procurement Act of 19471 and
title ITI of the Federal Property and Administrative Services Act of
1949.* Impravements needed in these laws are discussed in Chapter 3
and in Part J (Other Statutory Considerations).

The General Accounting Office (GAQ) serves as an arm of the Con-
gress. Witk its respongibility for auditing and certifying to Congress
the legality of specific contractual disbursements, and its continuing
responsibility for closely following procurement trends, GAQ exerts
profound influence on procureinent policy. This influence is exerted
through decisions on individual matters, overall reports, audits, legis-
lative advice to Congress, and raview of proposed agency policies. Its
actions may affect Government-wide patferns of practics or policy, or
may relate only to particular agencies or situations.

Judicial brarch
Interpretarions of statutes, regulations, and contract provisions by

the Federal conrts in suits involving procurement have a direct effect
on the evolvtion of policy.

Haeoutive branch

Altheuat Congress and the eourts play a basic role, most procure-
ment poliey is developed in the executive branch. Much of this devel-
opment consists of translating the basic policies and requirements es-
tablished by the other branches into a body of rules and regulations
governing procurement; keoping Congress informed as to the effects
of legislatior: and recommendirg changes to make the process more
effective: interpreting the requirements in specific cases for contrac-
tors, grantees, and others; and reporting on the results of action tazen.

130 TL8.(% 2301-14 (1970).
241 17.5.C. 231-60 (1970).
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The policies initiated in the executive branch also cover important
subjects on which Congress and the courts have not spoken.

The President establishes procurement policy in some areas through
Jixecutive orders ® or similar directions * to the agencies, Despite 1ts
pervasive authority, the Office of Management and Budget (OMB) has
little direct, formal involvement in the formulation of procurement
policy and has not evidenced a continuing concern with over procure-
ment management; it infrequently promulgates policy in circulars®
limited to a particular topic.

TUnder the Armed Services Procurement Act, the Department of
Defense (DOD) establishes policy for the military departments.® The
General Scrvices Administration (GSA) is directed by the Federal
Property and Administrative Services Act to set basic policies for the
civilian agencies.” However, this direction is circumscribed by a series
of exceptions and limitations.® o

Tn the absence of an effective focal point for procurement policy in
tho executive branch, DOD dominates its development. DOD domi-
nates primarily because the military departments historically have
done the major share of Federal contracting. Through the Armed
Services Procurement Regulation Committee structure, DOD operates
the most effective forum for development of procurement policies.®
The defense agencies are required to follow the Armed Services Pro-
curement Regulations (ASPR) and other agencies often do so if no
other guidance is available.

By virtue of its responsibility for the Federal Procurement Regula-
tions (FPR), GSA has the second most significant impact in the execu-
tive branch on the evolution of proceurement policy. The Federal Pro-
curement Regulations are developed with the advice of an interagency
committee composed of representatives from 27 agencies, However,
the functioning of the committee is sporadic, and most of what is
incorporated in the FPR stems from earlier coverage in ASPR. The
military departments and others, including the National Aeronautics
and Space Administration (NASA) are not bound by the FPR. For
this and other reasons, including the status of GSA in the executive
branch, the FPR system has not been an effective source of Govern-
ment-wide procurement policy. New agencies, and existing agencies
whose procurement missions expand into new areas, lack the guidance
that should be available from a system of uniform Government-wide
procurement policy.*

sor example, Bxecutive Order 11602, 3 CFR 934, Clean Air Act Administration with
Respect to Federal Contracts, Grants, and Loans.

+ Kor example, Memorandum and Statement of Government Patent Policy issued by Presi-
dent Nixon, Aug. 23, 1971, Federal Register, 36 :16887.

5 Tor example, OMB Circular A-100, Cost Sharing on Research Supported by Federal
Agencies, Dec. 18, 1970,

s In the act, this authority s granted by implication only. Other authorities relied on are
10 U.8.C. 2202 and 5 U.S8.C. 301 (1970).

741 U.8.C. 242(a) (1970).

8 Ibid.

2 Also significant is the faet that the Armed Service Procurement Regulations predated
the Federal Procurement Regulations by a dozen years. Ag a result, the content of FPR has
been strongly influenced by ASPR.

1o A gpeeific cxample Is the recently published procurement regulations of the Department
of Transportation (Iederal Register, 87 :4801 et seq. (1972), over 90 pages in length, which
implement and supplement the FPR. A DOT offielal estimated that 98 percent of the DOTPR
material should have been developed and issued at the PR level, but because FPR is neither

}adec{uate or timely for their purposes DOT was forced to develop these policieg at the agency
evel.

Approved For Release 2000/08/27 : CIA-RDP75B00380R000600130002-4



Approved For Release 2000/08/27 : Cl&-RDP75800380R000600130002-4

The present lack of central leadership in the formulation of procure-
meni, poitcy has led fo development of many policies and procedures
that are needlessly diverse or meaninglessly different. In our discus-
sion of the regulatory framework in Chapfer 4 and clsewhere through-
out this veport we disenss scmie of these diverse policies.

In Chapter 11, we discuss numerons social and economic programs
that wholly or partially depend on the procurerent process for their
implementarion. Agehcies primarily concerned with these programs,
sueh as the! Department of Lahor and the Environmental Protection
Sweney, isstie 1ules and regulations that are binding on procurement
officials in other agéncies.™ Cmr studies show that procedures for
coordinating these policies and for melding them into overall procure-
ment policies range fiom virtually iwonexistent to barely satisfactory.
The lack of continuing management attention and leadership from
2 level above both the procuring agencies and the agencies principally
concerned ‘with social and econcimic programs is a chief cause of prob-
lems with these programs.

In Part F| we diseuss the lack of consistency across Government,
and within ageneies, in the use of contracts and grants. We highlight
the confusion eansed by inconsistent and often interchangeable use of
these instriments and the hodgepodge of clauses and administrative
techniques employed. )

L ffects on the procurement Pracess

Thronghont this report, we discuss many probiems caused by the
Iack of central executive branch leadership in developing policies and
cffectively monitoring ongoing’ procurement operations. Our cor.clu-
sions are summarized below -

Government procurement policies and procedures are needlessly -
verse. Although complote uniformity is neither desirable nor attain-
able, there is no justification for much of the diversity that exists.

Contractors frequently are howildered by the variety of require-
ments from different agencios but lack an effoctive route in the exocu-
tive branch throngh which to appeal for more realistic treatment.

‘There is no unit in the execative branch prepared to interact with
Congress and GAO ona Government-wide basis with respect to recom-
mendations and adviceifor improving the procurement process.

‘There is no systematic Goverr ment-wide effort to improve trairing
or guaiifications of procurement personnel or for continning study of
WaYs fo improve the priocess.

When agencies disagree or. the best procurement policy to adept, the
culy arbiter available is OMB, which is not stafied to provide the
needed decisions in a timely fashion.

Ne zuthoritative source in the executive branch is knowledgeable of
how the public and private sector interface is affected by procurement,
how pich agencies are procuri ng, or how well they are implementing
existing Government-wide policies.

Data on the operatioh of the proenrement process is cither nonexist-
ent or collected with little regard for Government.wide management
use or comparative analyses.

“ Far example, 41 CFR, Ch. b0—Publie Contracts, Department of Lahor.
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TIHTE OFFICE OF TEDERAL PROCUREMENT POLICY

Major attributes

We have concluded that a central Office of Federal Procurement
Policy is urgently needed. The office should have the following at-
tributes: o

De independent of any agency having procurcment responsibility.
Objectivity requires separation of basic procurement policymaking
from operational concerns and biases. Judicious use of advice and per-
sonnel from the procuring agencies will avoid the dangers of an ivory
tower approach to policy formulation. The new office should not be-
come involved in the award of contracts or in the administration of
procurement actions. )

Operate on & plane above the procurement agencies and have direc-
tive rather than merely advisory authority. A major limitatien in the
eifectiveness of GSA as the responsible agency for the FI’R has been
its circumseribed authority and lack of control over other agencics
in the executive branch.

Be responsive to Congress. In the basic procurement statutes, Con-
gress should provide the executive branch ample latitude for initiative
and experimentation aimed at improving procurement policies. In
turn, the executive branch must provide a responsible, effective, and
rosponsive source of Government-wide policy control and leadership
within a framework of exccutive-legislative cooperation.

Consist of a small, highly competent cadre of seasoned procurement
experts. To ensure its focus on major procurement policies and effec-
tive use of agency exportise, the Office of Ifederal Procurement Policy
should be limited in size. Its staff should be composed of experts in
major disciplines necessary for procurcment; for example, business
management, law, accounting, and enginecring.

Representative functions

Without attempting to define cach duty and operating rule for the
Oflice of Federal Procurement Policy, we suggest the following func-
tions as expressing the type of organization we have in mind:

Serve as the focal point within the executive branch with special
competence and leadership in Government-wide procurement and pro-
curement-related matters.

Provide for the issuance of Government-wide policies as separate
instructions or for DOD issuance of such policies for defense ngencies
and GSA issnance for other agencies. I’rovide for the granting of ex-
ceptions to cstablished policies and procedures when justified.

Designate lead agencies to develop most Government-wide and
multi-agency policies and procedures in coordination with other agen-
cies. Participate, as appropriate, with the lead agency in coordination
with other agencics.

Establish Government-wide guidelines concerning the use of grants
and the policies to be followed in making grants.

Review and reconcile, where appropriate, those procurement policies
and procedures that are not Government-wide but affect two or more
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(Government agencies, or their suppliers (for example, the number and
kinds of differing requirements placed on suppliers).

Make or obtain the final decision when controversy or irreconcilable
differences exist between executive agencies concerning procurement
policy or regulatory development.

Develop and promote programs for the upgrading of procurement
personnel, including recruitmens, training, career development, and
standards of performance and the conduct and sponsorship of research
in procurement policy and procedures. ]

Monitor and revise instructiors concerning reliance on the private
sector and maintenance of the in-house competence necessary to assare
that this reliance yields benefits commensurate with its promise.

Promote Giovernment-wide exchange of information that highlights
successtul ways to improve the procurement process.

Establish requirements for uniform reports and statistics on pro-
curement, activities.

Istablish advisory groups, as desirable, to provide counsel and ad-
vice and to serve as sounding boards for policies, procedures, and prac-
tices related to procurement.

Organizationel placement for the Central Policy Office

Alternatives considered for the organizational placement of the
Office of Federal Procurement Policy ranged from placement in an
existing agency to the creation of an independent office. On the basis of
the functions to be performed and the authority to be vested in the
central authority, the Commission strongly favors placement in the
Office of Management and Budget.

OMDB has broad Government-wide policy and management responsi-
bility and can relate prdcurement matters to other program and opera-
tional requirements. It has a large measure of responsibility for lesd-
ership in all areas of management improvement and demonstrated ca.p-
ability for achieving interagency coordination and cooperation. It is
also in a central position in the Executive Office of the President, which
should make it. effective in dealing with executive branch procurement
activities, GAO, Congress, and the public. Additionally, having a Gov-
ernment-wide perspective and nc purchasing responsibilities, we be-
lieve OMB can consider procurement policy needs in a more objective
manner than can an agency engaged directly in procurement.

Within OMB, the Office of Federal Procurement, Policy should be
headed by an experienced, high-level official. We recommend a Deputy
Director with no other responsibilities. This would ensure the identity,
level of authority, and continuity of effort necessary for leaderskip
toward effective management, of the procurement function.

We recognize that the wishes of the President are of overriding
importance in the organizaticn of his Executive Office. Therefore, “we
have stopped short of saying that the office should only be in OMB.
Placement elsewhere in the Kxecutive Office, as long as responsiveness
to Congress is assured, would be consistent with our recommendation.
Legislative bave

The Office of Federal Procurement Policy should be established by
law. In the ‘ong run, only an organization solidly based in statufe
can have the prestige, dtature, :1.ngaassurance of continuity of effort
necessary for so important a function. By enacting the basic statutory
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authority for the policy office, Congress ean make clear the relation-
ship it intends to maintain with the executive branch in policy
development.

Ewecutive branch action

We view the establishment of an Office of Federal Procurement
Policy as long overdue and urgently required. Therefore, recognizing
that the Congress will want to consider with care the legislation estab-
lishing the procurement policy office, we suggest the President give
immediate consideration to establishing the office by Txecutive order,
without waiting for the legislative process to be completed. The office
could then begin to give prompt attention to the problems highlighted
in our report and to work with Congress and the agencies in consider-
ing and implementing our recommendations.

Relationship of recommendation I to other recommendations

Throughout this report, we refer to the Office of Federal Procure-
ment Policy either in recommendations or in the accompanying text.
The purpose is to highlight the potential role of the office. We empha-
size, however, that such recommendations are not contingent on the
establishment of an Office of Federal P’rocurement Policy. Each of
our recommendations has merit independent of the existence of such
an office.

AppenpIX B

Hrarnes or Ap Hoco SvecomMiTtEe oN FEpERAL PROCUREMENT, GOV-
erNMENT Oreratrons Commirize oN S. 2198 anp S. 2510, Ocro-
BER 31, NoveEMzEr 1, 2, 14, ANp 15, 1973
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