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\SENATE RESOLUTION 67
Whereas'\the United States 15 committed
n the Partial Test Ban Treaty of 1883 and
the Nonproliferation of Nuclear Veaphns

pproved

%, President, 0.8, Section. '
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Whereas the conclusion of & comprehenbi'

atlon of Nuclear Weapons Treaty, and
fulfill our pledge In the Partial Tes
Treaty;

Whereas thers has been significa
ress in the detectlon and identid
underground nuclear tests by sei
and other means; and

Whereas the SALT accords o

contrel verification procedur
‘Whereas early achievemeit
clear test. cessation would hgve many benefi-

cial consequences: creating/a more favorable

international arms cont climate; impos«
ing further finite limits of the nuclear arms
race; releasing resources jor domestic needs;
protecting our environthent frora. growing
testing dangers;. making more stable exist-
ing -arms limitations agreements; and coms
plementing the ongoirfg strategic arms lim-
itation talks: Now, tierefore, be it- .. -
Resolved, That it 1 the sense of the Sen~
ate that the Presidept of the United States
(1} should propose immediate suspension
on underground nifclear testing to remain

" in effect so long as fhe Soviet Union abstains

testing, and (2) should
a8 new proposal to the

Committee Jung 13, 1973, by a vote of 14 to 1.
PRINCIPAL. SPONSORS
Kennedy (I-Mass)y, -Muskie -

(D-Maine),

Humphrey (DfMinn), Hart (E-'\iicb) Case
(R-N.J.), Mathias (R-Md).
Ce COSPONSORS
Abourezk (D-8, Dak), Bayh (D-Indy, Biden -
(D-Del),

Idaho), Cla (D-Towa), Granston (D<Cal),
Fulbright (P-Ark), Gravel (D-Alaska), Has-
kell (D-Colg), Hathaway (D-Maine), Hughes
(D-Towa), Hartke (D-Ind).

Inouys (D-Hawall), Magnuson . (D~Wash),_
MceGovern j(D-S. Dak), Mondale (D-Minn),
Moss (D-Wtah), Nelson (D-Wis), Pell. (D-
R.I.), Progmire (D-Wis), Ribicoff (D-Conn),
Stevenso (D-I11), Tunney (D-Cal), Wil
liams (D-¥1.J.), McGee (D-Wyo), Brooke (R-
Mass), tﬂeld (R-Oreg), Javits (R-N.Y.),

Dole (R-Kan).

COx CLUSION OF MORNING
BUSINESS :

Mr. /ROBERT C. BYRD. Mr. Presi-

‘dent, ik there further morning business?

Thef PRESIDING OFFICER. Is there
furthqr morning. business? If not meormn-
ing bpsiness is closed.

UNANIMOUS-CONSENT REQUEST

M7. ROBERT.C. BYRD. Mr. President,
I ask unanimous consent that at such
timd as the House inessage relating to a
Proguctivity Commission is laid before
theiSenate, there be a 30-minufe time
tation thereon, to be equally divided
betiween the majority and minority lead-
er%ﬁr their designees.

Mr, President, I withdraw
quest temporarily.

that

e~

UFANIMOUS-CONSENT AGREEMENT

Mr, ROBERT C. BYRD. Mr. President,
I sk unanimeus consent that at the time

Bx;;idick (D-N. Dak)}, Chiurch (D--
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thereon of 40 minutes to be equallp di-

getion or appeal be lim-
es; and That the agree-
he usual form.

objection, it is so ordered.

AMENDMENT OF FREEDOM OF
INFORMATION ACT

The PRESIDING OFPFICER. Under
the previous order, the Senate will now
proceed to the consideration of 8. 2543,

- which the clerk will state by tifle.-

The assistant legislative clerk read the
bill by title, as follows+-

A DUl (8. 2543) to amend section. 552 o:“
title V, United States Code, comumonly known

" as . the Freedom. of Information Act. ]
The Senate- proceeded to eonsider the -

bill, which had been reported from the '

Committee on the Judiciary with an -
-amendment .to strike out all after f,h&

enacting cla‘ise and insert:

That. {a) the fourth sentence of sect:ion
552(3)(2) of title 5, United States Code, is
deleted and the -following substituted in Hew"
thereof:

makse available for public- inspection and

copying cwrrent indexes providing identify—~ . -

ing information for the public a3 to any mat~
ter issued, adopted, or promulgated after

“Each agency shall maintain and.

July 4, 19687, and required by this paragraph -

to be made available or publigshed. Each

agency shall publish; guarteriy or more fre-
quently, each Index unless it determines by
order published inx the Federal Register that -
the publication would be unnecessary and
impracticable, in which ease the agency shall ?
nonetheless provide coples of such index on
requeast-at a cost comparabte to that charged

_ had the index-been published.”

(b) (1) Bection 352(a) (3)-of title 5, United:
States Code, is amended to read as follows:

*“(3) Except with respect.to the records
made available- under paragraphs (1) and
(2) of this subsection, each agency, upon any
request for records- which reasonabiy de-
scribes such records and. which is made in
aceordance with published rules stating the
time, place, fees, and procedures to be fol-
lowed, shall make the records promptly avail-
able to any person.”.

{2) Section naz(a) of such title 5 is
zmended by redesignating paragrapn (4) as

paragraph (5} and by inserting mmediately .

after paragraph (3) the following new para-
granh:

() (A) In order fo carry out the provi-
sions of this section, the Director of the -
Cifice of Management and Budget shall
promulgste regulations, pursuant to notice
and receipt of public comment, specifving
a uniform schedule of fees applicadle to all
agencies. Such fees shall be limited to reas-
onable standard charges for decument search
and duplieation and provide recovery of only,
the direct costs of sueh search and dupltca-
tion, Documents may be furtished without
charge or at a reduced charge where the
agency deiermines that walver or reduction
of the fee is In the public interest Decause
furnishing the information can be considered
as primarily benefiting the general public.
But such fees shall ordlnarny not be charged
whenever—

“{1) the person requesting the records is
an indigent individual;

“(i1} such fees would amount, in the ag~

gregate, for a request ot series of related

lease 200108130 1A RBP7sBGU380RUGEE30TH0BDE S
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~{iv) the records located are determined
by the agency to be exempt from disclosure
under subsectton (Y.,

“(B){l) On compiaint, the district court:
nf the Gnited States In the district 1o whichr
tae complainant resides, or has his prin-
cipal place of business, or in which -the
agency records ars situated, or In the IMs-
irict of Columbia, has jurisdiction to enjolin
the agency from withholding agency records
and to order the production of any agency
records improperly withheld from:' the tom-
plainant. In such a case the court shait con-
sider the case de novo; with such in camera
examination of the requested records. as it
finds appropriate to:determine whether sucty
records  or any part thereof may be witkhheld
undez any of the. exemptions set forth. in
subsection {(b) of this section, and the bur-
den is on the agency to sustain its actlon.

“(i1) In determining whether a document
is in fact specifically required by an Eiecu-
tive-order or statute 1o be kept secret i the
intersst of national defense or forsign policy;
a court may review the contested document:
in camers 1f 1t is unable to recoive the mat~
ter on the basis of agidavits and other in~
formation submitted hy the parties. In con~
junction with its in camers examinsation, the
court may consider further argument, or an -

ex parte showing by the Government, b ex- -

planstion of the withholding: If there hes
been: filed in the record-sn aMdavit by the
head of the agency certifying that he has per<
sonally examined the documents withheld.
and has determined after such examination
that they should be withbeld under. the cri-
ieria established by s statuts or Executive
order referred to in subsection {b) (1) of this
section, the court shall sustain such' with-
holding unless, following s In.camera- ex-
amination, it finds the withhoiding 13 with~
il w reasonable basis under such.: crileria.

“{ Q) Notwithstanding soy other provision .

of Iaw, the defendant azhall zerve an AISwer
or otherwise plead to any compialnt made
under this subsection within forty days afier
the service upon the United States attorney.
of the pleading in which such complaint is
made, unless the. wurt othetwlse direclts for
zood cause shown. i 2
“(D). Except as tczvesu.ses the: court %enn-
siders of greater importance, proceedings be-
fore the district court, as authorized by this
subsection, and appeals therefrom, take pre-
cedencs on the docket over all causee and
shall be assigned for-hearing and triak or for
argument at the earlest practicable & nnd
sxpedited In every way. i RN
“(E)y The court masy assess againsi tho
United Staites reaschable sttorney fees and
other litigation costs:reasonably incuarred
in any case under this section in whiclx the
complainant has substantially prevailed. In
exercising its discretion under this para-
graph, the court shalf consider the benefit to
the public, if any, deriving from the case,
the- commercial benefit to the complainant
and-the nature of"Mi¥ Interest In-the records .
sought, and whether the Government's with«
holding of the reeords nought had & PEASOD~
able basis in law. fowe D]
“{F) Whenever rscotda an ordeted by the
court to be made availahle under this. sec~
tlon, the court shall on motion by the com-
plainant find whether the withholding of
such records was without reasonabls basls
in law and which federal officer or employee
was responsible for the withholding. Fefore
such findings are made, any ofiicers. or em-
nioyees named in the compiainant’s motion
..~a&il be personally served a copy of such mo-
sn and shall have 20 days in which to re-
wond thereto, and shall be afforded an op~
rtunity to be heard by the court: Xf such

“ifrgs are macde, the court shall, upon con= .

:aeration of the recommendation of the

FEEERLEAT -

s2ney, direct that an appropriate officlal of -
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ployee without pay for a period of not more
than 60 days or take other appropna.te dis-
cipliinary or corrective action against him.

*{G) In the event of noncompliance with
the order of the court, the district court may
punish for contempi the responsible em-
ployes, and in the caserof a.unirormed service
the responsible memker.”

{c) Section 532(s) of tltle 5 ‘United States
Code, is amended by adding at the end there-
of the following new paragraph:

“{8) (A} Bach agency, upon any request for‘

records made under paragraplh (1). (2), or
{3) of this subsectiorn, shall—

(1) determine within ten days (e-zceptmg
Saturdays, Sunday,.and ‘legal public holl-

days) after the recelpt of any such request .

whether -f0 comply with such’ request and
shall tomediataty notify the person making
such request of such detsrminsation and the
reasons thevefor, and of the right of such
person to appeak to the head of the agency
any adverse determiration; and

“(1) -make a determination with respeot
to such appeal within twenty daya (excepi-
ing ' Saturdays,” Sundsys, and legal public
hoHdaysY after  the receipt of such appesl
If on appesl the. denial of the reguest for
records 1s -in whole: or paert upheid, the
, agency shall notify the person making such
' recruest. of ths provisions for judiclal review
of that determination under pmgta-ph (4)
of this subsection.

“{B) Upon the wriiten certification by f,ha
headd anx agency setting forth in detail his

persons) "findings that s regulstion of the-

kind specified in this parsgraph is necessi~
tated by such factors as the volume of re-
_quests, the volume of records involved, and
the dispersion and transfer ol such records,
and with the approval in writing of the At-
torney General; the iime limit prescribed In
ciause (1)} for inltial determinations may by
regulation be extended with respect to speci-
fied types of records of specified somponents.
of such. agency so as not to exceed thirty
working days. Any such certification shall be
effective. only for periods: of fifteen months
tollowing: pubnca.tion thereof m tho Fedemi
Rexgister. -

“{C) Imunumal cn'wmsta.neea s specineﬁ
in this. subp&mgraph, the time limits pre-
scribed’ pursuant to subparagraph (A), but
not those prescribed pursuant to subpera-
graph {BY, may be extended by written no-
tice to the requestsr setting forth the rea~
sons forrsuch. extensiorn and the date on
which a determinaticn is'expected to be dis-

paitched. No such notice shsall specify & dste-
that would resulé in.an extension for more:

-than 10 days. As used in. this subparagraph,
“unusual circumstances’ means, but only to
the extent reasonably necessary to the propes
processing of ‘the particular request— -

“{1) the need to search for and collect the
reguested records froin field facilitiee or other

establishments. that are separate. from: ths‘

office processing the request; . .
(1) .the need ito aseign proressional oe

‘personnel with sufficlent experi-.

managerial

ence to assist in efforta to locate records that
have been- raquested in categorical ferms, or
with suficient competance and discrstion to
ald in determining by examination of large
numbers of records whether they are exempt
from compulsary disclosure under this- sec~
tion and if so, ‘whether they should never-
theless be made avallable as a matter of
sound’ policy with or w‘lthout; approprinte
deletions;- -

‘(1) the need tm: consultaﬂon, which
shall be conducted with all practicable speed,
with another agency hsving s substantial
Interest in the determinmation of the request
or amang two or more components of the
agency having substantial subject-matier in-
terest therein, in order to resolve novel and
difficult questions of law or policy; and

*“(iv) the death, resigmation, illness, or

S 9311

foreses and control, of key personnel wliose
asalstance is required In processing the re-
quest and: who would ordinarily Ve rewdﬂy
available for such: duties,

“(D)} Whenever practicable, requests and
appeals shall be processed more rapldly than.
required by the time periods speclfied under
(i) and (i1} of subparagraph (A) and para-
graphs (B) and (C). Tpon receipt of a re-
quest for specially axpedited processing. ac-
companied by a substantial showing of a
public Interest L a priorily determinaiions
of the request, including but not limited.
to requests made for use of any person en-
gaged in the ceollection and dissemination
of newd, AN agelcy may by regulation or
atherwise provide for special procedured or
the waiver of regular procediures. . .

“(E) An agenc)y msy by regula.tion wana-~
fer part of the number of days of the time
Iimit prescribed In (A) (1i) to the time limit
prescribed in (A} (1). In the event of such

Pl

a transfer, the piovisions of paragraph-(C)

shall apply to the tirnse lincits prescribed un~
der such clauses as modified by such tranafer.
Any person making a request to any agency
for records under paragraph (1}, (3}, or ¢3)
of this subsectioil shwll boe deemed to have

exhausted. his administrative remedies with °

respect fo such 1equest if' the asgeney Ialle
to comply with the applicable time limit pro-

vision: of this paragraph. If the Government '
calx show -exceplional - circamstances. ¢xist

and that.the agency ls exercising due i~
gence In responding to the request, the coart
may retaln jurisdiction and allow the agency

additional time to. complete its review of .

the records. Upoir any determination by axn
ageney to comply with & request for records,
the records shall be made promptly available
to such person making such request. Any
notification of clenial of any request fow
records under this subsection shall set forth
the names and itles or positions of each

person respousible for the denia! of such

reguest.”..

Sec. 2. (a). Section 552(b){1) ot titie 5,
TUnited Stales Code, is amended to read . as
Iollows:

“(1) specifically req\nred by an. Executi.ve
order or statuts .0 be kept secret in the in-
tersst of national defense ar foretgn policy

-and are in “faet covered by such order or

statute;”.. *

(b} Section 55%2(%) of tille 5, United States
Code, is amendec by adding at the end ths
following “Any reasonably segregable portion.
of a record shall be provided to any person.

section.”,

Sxc. 3. Section 553 ot title 5, ‘Umted States
Cods, In amended by sdding at the endt
thereof the follo'wing new subsections: -

*={d}): On or befose March 1 of sach calendar
year, each agency shall submif a report cov-

ering the preceding caiendar year to the Com--

mittes on the Juciciary of the Senate and the
Comrnittes on _(Iovernment. Operstions of

-the House o! Hap resenta.tivas. which. uha.u m- .

chude~- -

{1y the numbrer of detarmma.tfons ma.d& ’

by such agency riot to comply with requests
for records made to such agency under sub-

section (a)} and the reasons f.or each -mcb

determination; ... Ft e sniL 0w
- %¢32) the numker of appeals made by per-
sons under subsection. (a) (8), the resuit of
such appeals, and the reason for the action
upon each appeal that results in a denial of
Informations

“{3) the namaes and- titxes or positlonn of
each person respansible for the denial of rec-
ords requested under this section. and the
number of mstmces of participation for
each;

“(4) & copy o every rule made by lmclx
agency regarding this seetion; -
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-requesting such record after deletion of the -
‘portions which are exempt u.nder thls sub- .
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(5) the total amount of fees collected by
, the, agency for making records
der thls gection;
U {8) o copy of every certlﬂcatton prormul-
2Zated by such agency under subsection (a)
(ﬁ) (B) of this section: and
“{7) such other information as indicates
efforts to administer fully this section.

The Attorney General shall submit an annual
report on or before March 1 of each calendar
year which shell inciude for the prior cale
endar year s listing of the number of cases
arising under this section, the exemption
involved in each case, the disposition of such
case, and the cost, fees, and penalties as-
sessed under subsections (a) (3) (B), (¥),
and {G). Buch report shall also include a de-
seription of the efforts undertaken by the
Department of Justice to encourage agency
compliance with this section.

“(e) For purposes of this section, the
term ‘agency” means any sgency defined in
section 551(1) of this title, and in addition
includes the United States Postal Service,
the Postal Rate Commission, and any other
authority of the CGovernment of the United
States which is a corporation and which re-
celves any appropriated funds.”.

Sec. 4. There is hereby authorized to be
appropriated such sums as may be necessary
to assist in carrying out the purposes of
this Act and of section 552 of title 5, United
States Code,

Sr¢. B. The amendments made by this Act

shall take effect on the ninetieth day be-
ginning atter the date of enactment of this
Act, o - o

Mr. KENNEDY., Mr. President, I ask
unanimous consent that Mr. Thomas
Busman and Mrs. Hank Phillippi, of the
staff of the Subcommittee on Adminis-
trative Practice and Procedure, Mr. Al
Iriendly and Mr. Al From, of the staff
of the Committee on Government Oper-
ations, and Mr. Paul Summit and Mr.
Dennis Thelen, of the staff of the Com-
mittee on the Judiciary. be accorded the
privitege of the Aoor during the consider-
ation of this measurs,

The PRESIDING OFFICER. Without
. objection, it is so ordered.

Mr. KENNEDY. Mr. President, I yield
myself such time as I may use.

'The Supreme Court of the United
States observed a few vears ago that:

It 13 now well established that the Con-
stitution protects the right to receive infor-
mation and ideas. -

Continued the Court.

This right to - receive information and.

idess is fundamental for our free society,

An important objective behind the
Freedom of Information Act, passed by
Congress in 1966, is to give concrete
meaning to one aspect of this right of re-
ceive information—-the right to receive
information from the Fasderal Govern-
ment. This is no meager right. The proc-
esses of Government. touch almost every
aspect of our lives, every day. From the
fond we eat to the cars we drive to the
air we breathe, Federal agencies con-
stantly monitor and regulate -and con-
© trol. Our Government is the biggest buyer
and the biggest spender in the worid. It
taxes and subsidizes and enforces. And
it generates tons of paperwork as it goes
-about its business.

The Freedom of Information Act guar-
antees cilizen access to Government in-
formation and provides the key for un-
locking the doors to a vast storeroom of
information. The protections of the act

CAZINITIALDOAAUN AL LML —Oo8iNALE

thus become protections for the public’s
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come fuller implementation of the first
amendment of the Constitution.
There is another significant purpose

behind the Freedom of Information Act,
perhaps best stated by Justice Brandeis
when he wrote:

Publicity is jJustly commendable as @
remedy for social and industrial disease,
Sunlight is said to be the best disinfectant,
and electric light the most effective police-
man.

Chief Justice Warren echoed this re-
cently when he sald that secrecy “Is the
incubator for corruption.” We have seen
too much secrecy in the past few years,
and the American people are tired of if.
Secret  bombing of Cambodia, secrst
wheat deals, secret campaign contribu-
tions, secret domestic intelligence opera~
tions, secret cost overruns, secret .anti-
trust settlement . negotiations, secref
White. House spying operations—clearly
an open Government is mors likely to he
a. responsive ‘and responsible Govern-
ment. And the Freedom of Information
Act 1s designed to open our Government

Finally, the Freedom of Information
Act is basic.to the maintenance of our
democratic form of government, Presi-
dent Johnson sa,id on signing the FOIA
thab—- -

A Democracy works best when the people
have all the information that the. security
of the mtion permits,

The people can judge pubhc ofﬁcxals
better by knowing what they are doing,
rather than only by listening to what
they say. But to know what Government
officials are doing, the people must have
access to their decisions, their orders,
their instructions, their -deliberations,
their meetings. The Preedom of Informa-
tion Act provides an avenue to public
access to the records of Government.
Through these records the public can
better judge, weigh, analyze, and scruti-
nize the activities of public officials, mak-
ing-sure ai every turn that Government
is being operaied by, of, and for the
people. And that Government. 1s fully
accountable to the people.

The Freedom of Information Act con-
tains -three basic subsections. The first
seis out the affirmative obligation of each
Government agency to make information
available to the public, with certain in-
formation to be published and other in-
formation to be made available for pub-
lic inspection or copying. Remedies are
provided for noncompliance: No regula-
tion, policy, or decision can affect any
persoen adversely If it is not published as
required, and any person improperly
denied information can go to court to re-
quire disclosure. The second subsection
contains exceptions to the general man-
datory rule of disclosure, for matters
such as properly classified information,
trade secrets, internal advice mema-
randa, personunel and investigatory files.
The third subsection makes clear that
the Freedom of Information Act author-
izes only withholding “as specifically
stated” in the exemptions and that the
act “Is not authority to withhold in-
formation from Congress.”
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I think that it is important to point

ngy% g%saztemubs to strike a
proper balance vetween disclosure and
nendisclosure, providing protection for
information where legitimate justifica-
tion is present. Congress has circum-
scribed narrowly the boundaries of justi-
flable withholding in the asct’s exemp-
tions. Agencles have no diseretion to
withhoeld information that does not fall
within one of those exemptions. It is
equally clear, however, that agencies have
a definite obligation to release informa-
tion—even - where withholding may -be
authorized by the language of the
statute—where the public interest lies in
disclosure, Congress certainly did not in-
tend the exemptions of the Freedom of

Information Act to be used to prohibit -

disclosure of information or to. justify
automatic withholding. This is a frequent
misunderstanding, shared by many Gov-
ernment officials who insist on citing the
achk as forblddmg release of requested in-
formation-in specific cases. In fact, the
exceptions to required disclosure are
only permissive and mark the outer limits
of information that may be withheld.

The Freedom of Information Act grew
out of the efforts of a special House sub-
conunitiee and the Senate Subcommittee
on Administrative Practice and Proce-

dure in the mid-1960's. The Administra< .

tive Procedure Act had -attempted to
open up CGovernment records in 19486,

but it failed to provide any remedy for.

wrongful withholding of information. It
required persons seeking information. Lo
be “properly and directly concerned,?

and it allowed administrators to with-
hold information where secrecy was re-
guired “in the public interest” or where
it was considered “confidential for good
cause found.” With support and encour-

agement by the press, Congress, in 1966,

enacted the Freedom of Information Act
guaranteeing the public an enforceable
right to Governmept records “in - the
broadest sense.

Shortly after I took over as chamnan
of the Administrative Practice Subcom-
mitee, we undertook a review of agency
practices and court decisions under the

Freedom of Information Act. We found

that many agencies had not yet brought
their regulations and procedures into line

with the requirements of the act, but we

concluded that additional time would be
useful to allow them to come into com-
plianice before looking to legislative pro-
posals to change the still-new law. Many
of the areas of the act where language
was considered unclear or ambiguous
were being interpreted by the courts, and
we believed that the development of a
body of case law on the act would be a
useful predicate to any legislative at-
tempt at clarification.

In 1972 a House subcommittee con-
ducted extensive hearings on the opera-
tion of the Freedom of Information Act
and concluded that there were major
gaps in the law through which agencies
were able to justify unnecessary delays
to place unreasonable obstacles in the
way of public access, and to obtain un-
due withholding of information. The
final report-of the House Covernment
Operations Committee described the fail-
ure of the act fo reallze fully its-lofty
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its oojectives.

When Congress passed the Freedom of
Information Aet, 1t issued a rule of Gov-
srnment that all’ information with some
valid exceptions was to be made avail-
able to the Arperican people—no gues-
tions asked. The exceptions—intended to
safesuard vital Defense and State secrets,
personal privacy, trade secrets, and the
like—were only permissive, not reanda-
tory. When in doubt, the department or
agency was supposed to lean toward dis-
closure, not withholding. S

But most of the Federal bureaucracy
already set in i3 ‘ways: mever: got -the
message. They forgot' they are the serv-
ants of the people—the people’ are not
their servants.. « i I
* Agency oficials appeared and actually
testified under oath that they had to
balanee the Government's rights against
the people’s. rights. -The Government,
however, has’ no- rights.” It has: only
Hmited power delegaled
the people. - - sl o :

Last year, my Subcommitiee on-Ad-
ministrative Practice and Proeedure be-
gan its efforts to define the loopholes in
the Preedom of Information Act and to
design legislation: to close them. Alter ex~
tensive hearings;:Z:introduced Sk 2543,
which focused onutlve procedural obstacles
to timely access torGovernment informa.-
tion. Through subcommittee - and - full
committes - consideration, we:amended
and improved some of the sections of the
bill. And on May & the Judiciary Com-
mittee unanimously ordered the bill re-
ported, as amended... Cn

8. 2543 makes & number of changes in
the present Freedom of Information Act
Let me briefly cutline all of the changes
made by the bill. and them discuss: i
greater detail what I considers-to be
some of its most significant provisions.

. First, Indexesi Under . present :law,
indexes: of agency opinions, polick state-

ol A

ments, and staff manuals must be made’

available to the-public. To increase the
availability of these indexes, S. 2543 re-
quires their publieation unless it wotld
be “unnecessary and impractical.” This
should especially..inerease their. avail-
ability to libraries, whickx play a. vital
role in making information widely avail-
able to the peoplew: i =« wt e
Second. Identifiable records.. Under
present law a request must be made for
“jdentifiable reeords.” Since some agen-
cies have used this requirement to evade
disclosure of public information, S. 2543
requires oniy that- the request “reasom-
ably describes’” the records S

Third. Search. and copy fees. Each

agency presently sets its own schedule of
fees without review or supervision. Exag-
gerated search charges and extravagant
charges for legal review time can pro-
vide. effective obstacles to public access
to Government information. S. 2543 re-
quires the office of Management and
Budget to set uniform -fees, which will
only cover directé: costs of search and
duplication, eliminating any possibility
of padded fees or charges for peripheral
services. These fees may be waived or
reduced. under specific chreumistances
set out in the W o
Fourth. Venme. The bill establishes
alternate concurrent venue for Freedom

to it frony we,
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expertise in such cases.

Pifth. Expedition an appeal. Freedem
of Information cases are under present
law to be expedited in the trial court. The
bill adds & congressional.intent that ex-
pedition of Freedom of Information cases
extends to the appellate level also.

Sixth. I camera and de novo review.
Presently de novo review with in camera
inspeetion of documents is allowed in-all
cases except where withholding is justi-
fled as being-in the interest of national
defense or foreign policy. This exception
is dictated by the Supreme Court’s inter-
pretation of the Freedom of Information
Act in the case of Environmental Pro-

_ tection: -Agency against. Mink. S. 2543

would” reverse Mink. and-extend. full in
camera judicial review to all areas, ib—
cluding.those involving classified docu-
ments: Specific procedures are set out in
he bill for courts to' follow where classi-
fication decisions are reviewed. . ;

Seventh. Attorneys’ fees, 8. 2543 would
allow recovery from the Government of

attorneys’ fees where the plaintifl in an-

Freedom -of Information action sub-
stantially prevails and where recovery
would_be in the public interest. The bill
contains. criteriz to. govern: the. court’s
award of these fees. T U TLa

Eighth., Answer -time in courf The
Government presently has 60 days. to re-

spond-to a complaint in the Federal Dis- -

trict Cowurt. Private parties have 20 days.
The bill would expedite the Govern-
ment’s response time, allowing. 40 days
for .ifs answer. The court may grant an
extension of time, or msay shorten the
response time, for good cause showrm.
Ninth. Sanction. for withholding.. S.
2543 adds a new government account-
ability provision whereby if the court in
& freedom of information. case, after
a hearing, finds the withholding to have
been without a “reasonable basis in law,”
the official responsible can be disciplined
or suspended by direction of the courts
for up to 80 days. This should eliminate
many of the cases where obstinate of-
ficials - disregard the law in order to
minimize embarrassment to the agency
Tenth. - Adminisfrative . deadlines. S.
2543 sets deadlines for agency handling
of freedom of information requests: 10
days for the initial reply and 20 days on
appeal. It sets up a certification proce-
dure for extraordinary cases—where a
large magnitude of documents subject to
numerous requests are widely: disbursed
geographically—-allowing 30 days for the
initial answer time. And it provides that
10 days may be added t¢ elther the re-
ply or appeal time if “unusual circum-
stances,” as narrowly defined by the bill,
are presenfed. e e
Eleventh. Exemption .(b) (1). In its
only amendment of a substantive exemp-
ton in the FOIA, S. 2543 makes clear
the duty of a court reviewing withhold-
ing of elassified material to defermine
whether a clalm based on national de-
fense or foreign policy iz In fact justified
under statute or executive order. Thus
the court will not take an official's word
for the propriety of the classification,
but will look to the substance of the in-
formation to ses if it had been properly
classified. -

officials responsible for denying freecdom
of information requests are required. hy
8. 2543 to be noted In denialis and re-
ported annually to the Congress. This
supplements the sanetions section in en-
couraging personal accountability on the
part of government officials who would
withhold infcymation. .

. 'Thirteenth. Segregable records. 8. 2543
adds a new provision to the act stating
that if exempt portions of reguested rec-
ords or files are severable, they should be
severed——or deleted, as the case may be—-
and -the nonexempt portions disclosed.
Many courts are requiring this now, and
the bill emphasizes the desirsbility of
this approach in providing specifically
that courts may order disclosure of “por-
tions” of files or records as well as en-
tire files or records. A

Fourteenth: Reporting. S. 2543 requires
annual reporting of agency handling of
freedom of iniformation reguests to Con-~
gress. Specific information usefut to the
oversight functions of Congress in as-
sessing implementation of the bill and
the act isrequiredin thereport. =

Pifteenth. Agency deflnition. The hill
expands the definition of agency under
the Freedom of Information Act to in-

elude the Postal Service. and Government
- earporaiions, such as the National Rail-

yoad Passenger Corporation. - .-

- Sixteenth. Authorization. S. 2543 con-
tains langusge authorizing appropria- - -
tions for sucl: sums as may be necessary -

to assist in earrying out agency freedom
of information activities; although it is -
expected that funds will be appropriated
ordy for spetial or supplemental sgency
activities anc! not for the routine process~
ing of requests.-

" Sevemteenth. Effective .date. 8. 2543

will become effective 90 days after enact—
mex}t,_to give: the-agencies time to adapé
their internal} procedures. to the require-
ments of the newlaw. = oo 7ooouT
Mr. President; I would now like to
focus on some of the most significant
portions of the bill we are considering
toc}ay and elaborate on the purposes and
objectives of the. legislation im those
One of the key provisions is the new
subsection 552(a) (4 (¥F) proposed by the
bill. Under ihis subsection i the courk
determines that the Federal employveo
or oﬂicn}l :responsible for -wrongfully
m.ntmmldmg information from the pul-.
liz has actedl without a reasonable basis
in law, it may order the employec or
official be disciptined or suspended from:
employment up to. 60 days. Specifically,
the subsection reads as follows: .+ .
‘Whenever racords are ardered by the court
{to be made arallable under this seckion, the -
court shall oa motion by the comrpdainant
find whether {kte withholding of such records
was withoat reasonable basis in- law and
which Federal officer or employee ‘was re-
sponsible for the withholding. Before such -
findings are raosde, any officers or employees
named in complainant’s motion  shail be
personally served a copy of such motion and
skall have 20 days in whick to respond
thereto, and shall be afforded an opportunity
2o be heard br the court, I siwch findings are-
made, the court shall, upon. consideration of
the recommendation ef the agsncy, direct
that sn appropriate oificial of the agency
which employs such responsible officer or
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employes auspend such officer or employee
without pay for a period of not more than

or, corrective action

The Freedom of Information Act. has
been in operation for almost 7 years, bub
one of its great-failures is that it does
not hold Federal officials accountable for
withholding information required by the
act to be made public. The only mecha~
nism for enforcing the mandates of the
Freedom of Information Act-has heen
for-individuals to-go to court for an in-
junction, on a case-by-case basis, with

d: r
60 days or take other MGWMeasmaﬁw

. "great cost and delay. This is'an‘expensive -
~and not. always ‘aneffective ‘approach.:
~The sanction is’intended-to: encourage.
..+ administrators responsible-for: carrying”
"out the Freedom of:Information Actto.;
make sure that:theiyr actions’ faithfully.

Vcan'youtthetermsofthatlaw
- - Former Attorney General Richard on
observed inour-hearings’ that

e The problem n? aﬂording “the ‘public mor
.. aceess to official Int rmation is.
: but administrativ

~THe indicated. tha b
; 'I’he real need is. .not Tevise
) V;tensively but to imp OV complianc

s new: ' accountabﬂity provxsion ‘addresses

* ' itself: - where’ -officials “refuse: to: follow
;. clear precedent, forcing'a requester to'go -
- toZeourt: despite-the clarity: of -the dis- 1

" closure requirement in the specific. case;

 where: ofﬂcials deny ‘requésts: without'

mandates of the law; -ahd where -obsti=

‘nacy provides.the:obvious basis for the-
official’s refusal to-disclose information. ™
Let me provide some examples, both from.

.- our hearing record and from:thesub=~.-

mvolvement

- committee’s < day-to-day -
:.:with agencies on F'OI problems.:

formation requests. He had for several

. years been atempting to -obtain from the -
. -Social Security Administration access to-
“medical survey reports done on nursing :

“: homes and other ‘medical facilities re-

: ceiving Federal payments under medi-"
* gare.Mr. Schechter-finally brought legal-.

~action under the Freedom of Information

Act, and the district court here in the.

_= District of Columbia granted him access
' to" 15 reports- on ‘nursing homes in-the
o ‘Washington metropolitan areg. The Gov-

that the next time Mr. Schechter asked

" for access to-a medical survey-report, it

~“would be ‘made :promptly available to
" bhim, this was not. the case. For in re~

.- 'sponse:-to - his ‘néxt. request for “similar.
“‘documents, the- Soelal Security.-Admin-"

istration refused access and stated that
they did not acquiesce in the opinion of
the: court. Mr. E:chechter had to go to
court again. '

“This situation is epldemic in the area
m‘; requests for information which the
Government considers “confldential” but

-which is neither commercial nor flnan-
clal. While the language of the fourth

- Approved For Release 2001/08/30 : clA-RDP7SBOO380Rooosoo1906&)8}2 -
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_sponses ‘would likely have been: diﬁerent i

. problem i i
Purswmt to statute the Oﬁice of EOOw

-Mr.: Mal Schechter;: s -senior” edltor of;
ospital Practice magazine providédthe ’
. subcommittee ‘with 4 egregious-eéxample.’
of agency handling of his freedom of i~

S ¥ e = Gm e e - -

exemption of the Freedom of Informa,-
tion- Act may on-its face. -have been
a0 ARD

ous courts have unanimously held that
for information which does not consti-
tute trade secrets to be withheld under
this exemption,.the information must be
both. confidential and commercial, on
both confidential and financial. Agency
refusals to acquiesce in this clearly cor-.
Tect judicial-interprefation’ have  bheen
frequent, bub in light of the clarity of the

-case law-on the subject the earlier posi-~
~tion on this lssue could no.longerve con<
having a reasonable ba,s1s m . ;
i benefit of o hearing That sanction ap~ .

sidered as

One of' our witnesses, Mr Peter- Shuck
0ld of & lawsuit brought to! ‘obtain ‘access

ports on-meat processing plants. His suit’

- wag successful @nd’ the Government- did
- not-appeal:"About & year later; however,
USDA vefused to turn: oveér:similar re<
‘portsito atfiother requester; alleging that

they were éxempt from- disclosure:under

LI the-persons responsible for the deci<

‘sions in"the nursing home and theabt in-<.

sanctions by 'a: Pederal judge, their Te-.

~Tn some circumstances-agency official

g refuse access to information merely be--
" cause they do not want it released, and-
. they” pra.ctically dare the“requester to-

our heamng will sumce to 1Ilustrate thﬂ

nomic Oppertunity must prepare ai:ans’

~nual report. A report for fiscal 1972 was.
. prepared prior to the decision by the ad=:

ministration to dismantle, OEO, but the’

Teport \was: not “submitted to Congress |
‘and’ was .not’ released. Two ‘individuals.:

requested and were denied access td the
report: They filed suit under the Free-v
dom of Information Act. i :

"The required disclosure of. this docu-ﬁ-"v

ment’ was. $0 clear that the Justice De~

" partment took the position it.would not -
defend"OEO in court on the question of
“access to t.hat Teport. Where the law was

clear, and their lawyers wouldn’ even

‘defend’ them, OEO. officials nevertlieless .
“-persisted- w1thhold1ng ‘the- report until-
" the last moment in court. If the respon-.
"L sible officials at OEO knew that their -

-actions could result in the: hnposition of
B adnﬁnistra,txve sanctmns,

‘perhaps: the
citizens . “Trequesting ' the
would not have had to wait so long fqr

;a final adjudication of their rights. .
In one:instance, ‘an- agency official re=:

fused access to documents becanse he'did.
not think they ought to be made avail-

able to.the requester, although during a =

subsequent review it became elear that
this official had not even considered ap-
plication of the Freedom of Information
request. 'In another, an ‘agency lawyer
articulated the basis for refusing access
to records thusly: the material requested

was written before 196750 the act-

RY,5B8060380

‘ranging from insubordination -to tardi-
to Agriculture Department inspection re- -

_employee may be suspended for. more

“Although: a.hearing is required, it'is not i ‘;

the' FOIA, Only after Mr: Schuck’s attor- . -
ney-ihtervened on ‘behalf of this second -,
requester ‘did the USDA: Telease reports..
: -Interest regulations an employee wha:is
.involved in an.activity that may give the..
~ appearance of conflict and-that may: af-- .
<. fect. public.. confidence In-the Governs = "
““sulted in the nnposition of. administrative'”
-without a hearing or right of review. -

“basls in law, the responsible employee-=:

" after being given notice and 2 hearing to -
- present his own defense~—may be subject
“bring thém to court.-One example from -
‘the judge. The.recommendation of the - - |
‘agency involved, as to: the appropriaste:

information .

would not apply, he surmised—and-the
requester had not glven any reason why

Q661001 2nation. These are
cases that would likely not have arisen
if the sanctions provision had been a pmt

of the law at that time.

The concept of a.dnﬂniétra’uve sance--
tions for the nonperformance of & Fad-
eral official’s duties is not & new one, nor i

- 15 the concept of sanctioning a Govern-

ment official for noncomphance with dis-=
closure laws.
Under title 5. of the Code of Federa.l -
Regulations, a Federal ‘employee can be
reprimanded of - suspended, without -the

Dlies tora wide -range:of derelictions -

ness to failure to follow work regulations. .
Under the a.dverse ‘action procedures-an

than 30 .days or removed from . his job.-

held until after-an. employee is removed.

An. adverse action. is ‘used ‘where iF Is
determined. that the employee should be
disciplined or remcved for the efficiency
of the service. And under the conflict:of '_'1

ment may be administratively reass1gned

The administrative sanctions. sect;lonq
-8:-2543 ‘provides: only that if & Ped-:
eral judge has found the.withholding of
& document . was- s without reasonable -’

to-certain sanctions:in-the discretion:of = "

L

sanction, is to be taken intoaccount. This -~
is certainly more protective of a Goverrs =7/~
ment employee’s rights than those “‘in’"
existing Civil:Service: regulations;: Here,

-:’onIy officials” or*‘employees. ‘who - have
-clearly violated the law are subject tu

sanctions—not too gresi a- penalty for
guaranteeing the publics nght. to an

open Government;,

< Fifteen States have penalties for violae '

1’,f.ion of their-freedom of informstion of
" public records. statutes, Most of these

penalties -are criminal- in nature and
charge the viclating offielal with a mis-

vdemeanor. A list of the State laws with
a brief description of thie penalties they

provide appears in i;he committee repo:.ﬁ
on 8. 2543 at page 63

Ih a recent casein the New York Fed-
eral district court; & court ordered im--
position of -8 $5,000 sanction sgainst &
party to private litigation who obstructed
the discovery'of information by the ad- . =
verse party under the Federal Rules of =

‘Civil Procedure. The concept of imposing
‘sanctions to guarantee a-right of access
: gﬁ 1111;Eormation is thus not a novel one in
-the law.

The admmmtratlve sa.nctmns con-v
tained in S. 2543 will create an incentive
to Govermment administrators to. with-
hold information from the public only

-when the Freedom of Information Act

specifically exempts disclosure. Without
such a sanction the act will remain a

nght without an eﬁ‘ective remedy.

":va
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flected in two provisions of the bill, That
is- the strong statement against com-
mingling of exempt with nonexempt ma-

terials in order to prevent disclosure of .

the latter, and against withholding rec-

ords where deletions would as well serve .

the purposes. of - the exemption, under-
which they are withheld. Sectlon 552(a)
(4) (B) (i) provides that the court shailin -
Freedom of . Information Act  actions

“consider the case de novo, with such in’

camera examinstion of  the. reguested.
records as it.finds appropriate to deter- " -
mine whether such records,or;any part.

-thereof may be-withheld under.any of

the. exemptions- ‘set forth in subsection.
“(b): of this section, and the burden is.on-
. the agency. to sustain its action.” .- .-

“record sball be. pmvided to aD¥,. person re=
questing such record :after deletiondot the
portions which are, rempt | under thm sectlon

. ~Taken togethe: these provislons are ifi-’
tended to require agencies, and courts; to-
_look at the.information regquested—notb -
“.the title of the document or a;restricted-:

access stamp ot-thefact that the record .
13.in a file marked “Confidential’.or {In-:

vestigation”=—to determine -whether the.

~“information should be released under the-

- "“Freedom of Information Actiz P

“x . When 1. originally; introduced s. 2543

n-October 1973: the new sentence, added:

1o sectzon 552(b),£would have read'as fol- -

E - lows::. 3 Vf:?ﬁ"’f ! R B ¥
. B 4 the deletlom of names or other:.identl-
Iymg charwcteristics ‘of ‘individuals: would-
prevent an inhibition of informers, agents, or’
other sources of Investigatory or ‘Intelligence
 information, then récords otherwise exempt
under clauses (1) and (7) of'this subsection,’
sunless exempt fol” some other: reason under’
this subsection, shall ] be ma.de avaﬂnble wmh
such deletlons. s gpar . - g5

e During’ su‘bcommittee considemiion
" the legislaiion. it ‘became c¢lear that it
" would be desirable to apply this deletion’
_principle -to othelr exemptions. For ex-’
. ample, deletion of names and ldentifying’
s characteristics-'of "individuals would In:
i ~some cases serve the underlying purrose:
” of exemption 6§, which exempés “‘person-
« nel and medical files and similar files the
. disclosure of ‘whichwould: eonsfifute &
clearly unwarrahited invasion -of - pri-
“:wacy.” Deletion of formulas or statistics,
-, or figures may-also in many cases en-
tirely fulfiil the purpose’of the fourth
... exemption, designed to protect” “trade
éssecrets and commercial orfinancial in- -
*formahon ‘obtained from.a ‘person and
- privileged or confidential.” Thus the ob-
. jectives .and purposes of these”exemp-.
- tions, as well as of exemptions (1} and
(7); could equaly be served by selective
,fdeletions while. the basic document or -
~“record” or -file ¢ould otherwise. bg made

- available to the publie. -~ . .

It is upon this background that tne
‘new language in: the Freedom of Infcr-
mation Act must be read. The Associa-
tion of the Bar of the City of New York,
in its recent report. on freedom of infor-
mation legislation, indicated its conclu-.
sion that the deletion or “savings clause”
'is “in 1ts original {form one: of the nost

* of confidentiality. under any of the ex-

L afirm-o ‘the :discretion .of the courts
5 ‘added - through in.camera inspection to examine .
< eachiand every element of requested files.

ANy rea.sonab “fsegregable portlv:n,of Lo

- respecﬁ cites with dpproval the type of”

. a-violation of.the.dct to, withhold- docus:
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classification decisions, setting firta time
deadlines for agency respomses to 'in--
formation 7requests, and eliminating
abuses in the charging of fees for han--
dling . Freedcm of Information Act re-
quests, and allowing recovery of attor-
neys' fees in successful court actions. :

_Before January 23, 1973, it was gen-

the mssociation, “that this deletion con-
cept be included. in ‘any final amend-
ment, and be expanded to cover other
reasons for nondisclosure and all exemp-
tions.” This is precisely what we had in
mind,- Mr. President, in amending the
original language. As stated 1n the com-
mittee report, page 32:

- The amended language s’ mtended to en-. erally thought that the de novo review -
compass the scope of this original IJl'C'POS'*"1 required in Freedom of Information Act’
but: to "PP‘Y the deletion Pﬂn"me to 8l .oces by section 552(2)(3) of the act -
exemptions. , .. : : _ applied to documents withheld under all

“With'the new provxsions 1’& should” be‘ nine - exemptions, -and that -contested .
clear that there can: pe no blanket claim  documents under all exemptions could.
be examined in-camera by a court decid-- ~
ing . whether withholding was justified.”
On that day, however, the Supreme Court .
handed down its. decisien in Environs.
‘mental Protection Agency against Mink,-
in. which  Congresswoman Parsy MINK '
. was-attempting to obtain documents re-

lating -to the effect. of . the proposed

- Amchitka “stomic - test. ‘The- Supreme

Court,. uphnlding ‘‘nondisclosure, held
e “that where ‘information is claimed to
* be required by executive order o be kept
secret in the inferest of Natlonal Defexs»

and Foreign Policy, the Freedom of X
‘formation Act does not permit an attan.

on the merits of .the classification de-

cision: Thus where the document re-

‘quested on its:.face bears a.classification
mum : possible - disclosure ~and. is” con- - -marking, - ir._ camera rewew serves, no..
sistent; withthe- original. congressional , yseful purpose. - i 5. .
purpose-in enacting: the Freedom'of In- - . g 9543 aiidresses: both aspects ‘of ithe .’
formation Act. .. .v 1 ¥ -~z* Mink -; decldlon—the reviewability -of -

+This. new: requireme.nt classification decisions :in -freedom of -
sistent - with ‘most-judiclal . pronounce-- -information. ¢casés and the related mat--
ments in Freedom of Information:Act ter of in camera inspection of records in
cases,” although - unfortunately:« some 'the course of. such review:. Under the
courts-are not _adhering to the principle . amended exemption (b}{1), courts musi
under: some. exemptions: .The new_lan- - determine whether documents in issue
g’auge in 5. 2543 Should extend this dele~ .are ‘in fack \cover&d"/t!yv an Executive

tion principle to all cases, involving all - order or statute in the interest of na-
exemptions, As one court observed, “it is  tional defense or foreign policy. In order
+0" make this factual determination, the -

‘courts will have discretion.to examine

“the contested documents in Capada.’

The bill dets out some brocedures to
guide.judicial review of the propriety of
: withholding - classified - decuments, -In
“making its factual determination, the
“court must first attempt to resolve the
“matter on.the basis of affidaviis and
other Information submitted by-the par-
-ties, If it does-decide to consider the
documents in camera, the court may con-
-sider further argument by both parties, -
‘may take further expert testimony, and -
may in some cases of a particularly sen-:

emptions. In connection with.this objec=
tive,;-S:; 2543 proposes specifically to.re- .

or.records. -The. -Senate’ report in this.

procedure set out in.the District of Co-
lumbia Court of Appeals. in the case of
Vaughn - against Rosen, requiring. th
Government to sustain its burden of Jus--
tifying- its withholding of each element
of a.contested file-or record. 'That proce-
dure is' consistent with our intent that
only parts of. records which are specifi--
cally exempt may be. -withheld from pub- -
lic disclosure This should result in maxi-

- *-"p»—v—'v\
RS

S ve

ments on the ‘ground that parts are ex<’
empt and parts nonexempt * “Suitable.
deletion may be made,” said the court.
In. another case the court found that
the legislative history of the Freedom of
Information ‘Ack “does not indlcate . . .
that Congress tatended to exempt an en-.
tire . documenst - merely .because .1t con-
tained . some " confidential information.”:
And another court said that “identifying "
details or secret matters can be deleted -
from.a document to render it subJect to.
disclosurc." P
..When the Freeddm ot In!ormat
as amended, refers to: disclosure of. “a.ny
part”:of ‘a record’or. to*“any reasonably:
‘segregable portion-of & record” this-is -
intended to provide for-release of the -
‘ record after deletion. of the names of in-
formers or sources:of jnformation, for--°
mulas or financial information, confiden- -
tial ~investigatory techniques, and .the -
like,” depending . on the exemption ‘in-*
volved. The legislative history of the act
and the case law construing it is“ade-
quate to provide the basis for those ex~
emptions, against- which -this- deletion
principle can be applied and measured.

-ing by the. Government, This ex parte

to the normal judicial procedures. Al-
- though:it may be requested frequantly by -
- the Government In order to gain some .
advantage over :its opponent in court, .
‘I do not believe that:courts should ini-
tiate such @ procedure lightly. I should
be used only in the most exceptional
cases,. perhaps .where the court deter~.:
- mines” thal involvement of plaintiff’s -
counsel in that aspect of the case would
. itself pose a threat to national security.

I would like to take a few minutes to - If the heac of the agency involved, and
mention some nther areas where S. 2543  this means a commission chalrman,
would strengthen bhe publics right to - cahineb omcial or mdependent agency

e

sitive nature entertain an ex parte show=x.: °

. showing would represent an exception -
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- adrhinistrator, file
ceurt certifying tha
reviewed the contested documents and
finds them properly withheid under the
standards of the applicable . Executive
order, then the court must resolve
whether, in its view, the determination
by the agency head is in fact raasona,ble
or unreasonable.

That affidavit should specify whxch in-

formation be required to be kept secret
and the reasons for this conclusion. The-
Court can then order disclosure of the-

material if it finds the withholding to

be withoult a reasonable ba,sm under the]

order of statute.:

- Clegrly, Mr. Presxdent the class1ﬁca-<
- tion system-is nobed more for-its abuses.

than forits protection of legitimate Gov-
ermment: secrets. In May 1973 the House:

Government - Operations  Committee is-:

sued a report on-Executive classification-
of information that concluded that there-

- has been “widespread overclassification;

abuses in the use of classification stamps,-

and other serious defects In the opera--

tion of the security classification sys-

tem.” The committee found the existing

classiflcation ‘order inadequate:in many
" respects and thus pro_]ected contmu.ing

When he issued a new Execuhve order
on' classification -in March 1972, Presi~
‘dent Nixon acknowledged the widespread

abuses raging under the existing classi--

fication process. Let me quote from Pres-
ident Nixon’s statement on the issue:

Tnfortunately, the system.of classification .

which has evolved in the United States has
falled to met the standards of an open and
democratic soclety; allowing too msny papers
to be classified for too long a time. The Con=~
trols which have been imposed on classifica-

tion suthority have proved unworkable, and’
_classification has frequently -served to con~
ceal bureasucratic. mistakes or to prevent em-.

barrassment to officials and administrations -

In ‘our” suboommittee hea,rings 1ast‘

.s ring retired Air Force security analyst -
i s IS days:for-the. initlal response time. This -

Willlam Florence observed that—
There is abundant proof that the false
philesophy of classifying information in the
name of natlonal security ‘is the source of
most of the secrecy evlls m the executiva
branch., - e

Mr. Florence then listed What he con-

S
£

sidered the reasons most commonly used”

for classifying information, and I would
like to read this list for my colleagues:
First, newness of the information;

Second, keep it out of the newspapersﬁ i

Third, foreigners might be Interested;
. Fourth, do not give it asway—and you

hear the old cliche, do ot give 1t to them
on a silver platter;

Fifth, assoclation of separate nonclas- )

sified items; -

Sixth, reuse of oid informatlon with-

out declassification; - “ii e
" Seventh, personsal prestige‘ and ’

" Eighth, habitual practlce, including
clerical routine. R : .

This sentiment was echoed and the
list expanded somewhat by retired Rear
Adm. Gene LaRocque, who observed in
testimony on the House side that for the
vast majority of classified information,
the reasons for classification are:

To keep It frora other military services,
from civillans in their own service, from
civilians in the Defense Department, from
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It is therefore cruclal that there be
effective judicial review of executive
branch classification -decisions if  the
most far reaching barricade of unjusti-
fied secrecy in Government is to be pene-
trated. S. 2543 1s designed to provide

© just such effective judicial review.

Another problem which this bill ad-
dresses itself to, Mr, President, is that of
undue delays in agency handling of Free-
dom of Information requeésts. Time and
again our witnesses from the private
sector decried the wunreasonable and
unnecessary delays that are involved in
agency responses to requests for infor-
mation under - the ‘act.

from - theagency - often unresponsive.

Earhe_r this spring my Subcommittee on’
Administrative Practice and ‘Procedure’
“opened- oversight hearings on adminis--
tration ‘of the Freedom of Information:
Act-at the Intérnal Revenue Service, and’
we continued to find delays endemic in-
that -agency’s process. Clearly .legisla-~

tive restrictions and guidance are neces-

- sary ‘to meet this kind of problem, -
8. 2543 establishes time deadlines for-
the administrative handling of Freedom

of  Information ' requests. It~ requires

agencles to determine within 10 working -
days whether to comply with a request;’
and glves them an additionsl 20 days to:
respond to-an appeal or any denial of ac--

cess at the initial stage. Agencies can by

regulation shift time from the appeal to-
the initial reply period, but would have:
-to ‘'do this across the board, not selec-l

twely a8 to types of docunients.

“Where there are specific types of docu~

ments ‘In large quantities,” subject to
numerous requests, spread geographi~

cally, then the-bill ‘provides for & certifi--

cation procedure allowing the agency 30

is"to be considered an exceptional pro-
cedure, and I believe that our use in the

Senate report of the Immigration and:

. Naturalizatioh -~ Service  example  bhest

Nustrates  the ' committee’s’ intention:

with regard ‘to’this section.” INS  pro-
cesses an. average of 90,000 formal re-
quests for records each year, seeking ag-

‘cess to 1 or more of the 12 milllon In--
dividual files dispersed and frequently-
transferred between 57 widely ‘scattered

service: offices and 10 Federal records

centers. Few other agencies will be able

to rival this example; but then few:other

- .agencies should be allowed to-take ads
vantage of this special certaﬁcation
. process.. - - :
“Under 8, 2543 an agency may, by noti--‘

fying the requester, obtain a'lmited ex~
tension “for ‘a perlod not te exceed 10
days of either the Initial or appellate
time limits-~but not both. If the agency
has certified a longer period of time for
its initial response as to records sought,
then no additional time e'itension may be
obtained for this period.

Mr. President, I recognize that the

sections of the bill imposing deadlines
might be subject to abuse by the agencies
because they are not airtight. And his-
tory has convinced us that whenever

Our record-
abounds with example upon example’
where a- request was -followed by periods-
of long silence, with the first word back-
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. procedural legis-
e 15 A ndency for adminis-
trators 1o - navigate their agenecies
through them at each opportunity.
Nonetheless, we have tried to tighten
substantially the exceptions {o our basic
time limits. We have tried to define their
perimeters In the legislation and in a

- rather extensive report on this point.

And we will be requiring agenecies to re-
port thelr practices to the Congress each
year, so that both the House and Senate

subcommittees with oversight responsi-

bilities can exercise those responsibilities
effectively. Certainly language of these

- escape clauses was not lightly arrived at.-
We do not expect them to be Iightly in—

voked.

The press often has ‘special problems
with its need to obtaln information in
a timely manner, and testimony at our
hearings reflected - how delays in agency

-.responses to -press requests can partic-
ularly frustrate .the operation of the-

Freedom of Information Act from its

perspective. A new provision is Included .
in the law to promote éxpedited handling-

of any reguest which 18 “accompanied

by a substantial showing of a public In- -

terest in a priority determination of the

request.” I believe: that this will assist -
the press In its efforts to obtain Govern-
ment information. It should also assizst™ . .
others who have g special need for exs
pedited handling of their request, such as- . -
workers or public. interest groups re--"

questing information relating to health:

and safety. The Federal Energy Office-

set a good example by providing for the
answering of press requests W‘lthin 24:
hours whenever possible.

There are two final matters I would'

briefiy mention before concluding my
remarks. First I1s'the provision in the bill

~ relating to user charges that may be im--

posed by agencies under the Freedom

~of Information Act, Under it the Office"-

of Management and Budget is to promul-

gate- regulations, subject to notice. and.-

comment, specifying a uniform schedule
of fees applicable to Freedom of Infor-
mation Act requests. These are to be
limited to “reasonable standard charges
for. document search and duplication,”
thereby establishing a ceiling and pre-

‘venting agencies from imposing burden-.

some and unreasonable fees as barriers

to the disclosure of information_ whichu
‘should otherwise be forthcoming. - . ..
Agencies - could.- not - tinder - the hm o
‘charge for professional time used to re-
view requested records or to sanitize.doe~-

uments before release.-S: 2543 also al-

‘lows documents to be furnished without. © =

charge or at a reduced rate where the:

this public interest standard, spelled out
generally in the leglslatmn ,is to be 11b-«

Second, the pill a.uthurizes dxscrebio -

ary assessment of attorneys’ .fees and
costs against the Government where the
complainant substantially prevails, This.
would eliminate another major obstacle
to public.access to information, assisting
the public in their efforts to obtain ju-

‘dicial enforcement of -the mandates of

the Freedom of Information Act. S. 2543
sets out four criteria for courts to 1use
in determining whether to award fees in
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a given case. The
will, of ccurse,
plication of these criteria. The bill does
not state precisely how costs or fees are
to be measured, but courts should look
to the prevailing rate on attorneys’ fees,
for example, ratherthan solely to wheth-
er the specific attorney involved is from
Wall Strest or & public interest law frm.
The effective date of this legislation
will be 90 days from the date of enact-
ment. I hope that agencies willinot plan
to wait until -the. last possible: mornent

- before implementing this new legislation,

-since its basic principles have been pro-

posed and -debated for over a year,'and.

& similar measure passed the House over
2. months ago. Provisions. such-as those
“relating to In ¢amera inspection-and at-
torneys’ fees should be’'applied to.cases
already filed before the effective -clate,
since these areinot dependent:on-any
- - prior agency preparation or public notnce
for implementation.
. -Mr. President, the Freedom of Infor—
mation Act has-already opened substan-
tial access for the public to Government
files and records. Under the act citizens
have been able to obtain nursing home
reports, meat inspection reports, state-

.. ments of Justice: Department intent on

. proposed mergers, AEC reports on nu-
7 ¢lear generator. safety, civil righis com-

- pliance documents, TRS agents’ manuals,
' FBI counterintelligence program guide-_

. "lnes, FHA appraisal reports, and-a large
"number and variety of other documents
reflecting what the: Govemment is dolng
and how it is doing it. - - .
‘Even now, however, with the law on
the side of the American publie, if is stili
an uphill battle with the- Government
agencies and their “deeply Inured pen-
chant for secrecy. There are blatantly
unnecessary delays and purpOSe ful. frus-
trations..
. There are outrageous fees There is
»mtpicking over: identification and”there

“15'bargaining over exemptions. Theré are

lengthy and costl¥ court fights. And with
*-each new request thé entire process of ten
bhas to be repeated.

. . This is not the intent of the ]‘reedom
or ‘Information Act. This is not what is
meant by cit;izens aceess inan open gov-
ernment.

"The ameﬁdments presented n my bﬂ]v

today will glve the people of this country
more than just a foot in the agencies’
. -doors—it will provide them with the nec-
essary tools to-break down the tradi-
tional bureaucratic barriers of secrecy,
and to gain access to what is granted

them by the Freedom of Information Act.

-+ X' urge the Senate’s’ adoption of this
important legislation, -

Mr. HRUSKA. Iyield mysel! 5 m.inutes
on the bill. i<

Mr. President,'I ask unanimous con~-
sent that David:Clanton, a member of
‘Senator GrirFIN’s-stafl, be allowed the
privﬂege of the floor’ during the debate
and vote on the pending mesasure.

“The PRESIDING OFFICER. Without
objection, it Is so ordered. =~ |

~Mr. HRUSKA. Mr. President, freedom
of information is basic to the democratic
process. The right of the citizen to be
informed about the actions of His gov-
ernment must remain viable if & govern-
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the people cannot govern themselves if
they cannot know the actions of those
in whom they trust to carry out the
tunctions of Government. - :

Yet, it is'also elementary that the wel-

fare of our Nation and that of its citi-
Zens may require that some information
in the possession of the Government be
held .in the strictest of-confidence. For
example, - the  individual’s right of pri-
vacy requires that personsal information

collected and held in the files of Gov-

ernment agencies under census reporting

investigations, and other. activities, be

protected. from disclosure Indeed, Sen-

ator: Ervin and I have introduced bills
dealing: with criminal - justice informa-

with. foreign nations or on: the mainte-
nance of our national defense must not be
exposed for all the world to see; to the
prejudice " of ‘our- ns.tional position or
our national integrity.

acted in 1966, recognized the competing

interests In disclosure and confidential-:

ity. It attempted to balance and protect
all the interests, yet place emphasis on
the fullest responsible disclosure. That
act imposed on the executive branch an
afirmative obligation to provide access to
officlal information that previously had

been long shielded from public view. Un=
der that -act, an agency must comply -
with s citizen’s request for information:

unless it ‘can show that competing In-

terests, such as the right of privacy or -
the national defense, require the infor-:

mation to remain confidential. - -

It 'is ‘my’ understanding ‘that, by and .
large, the balancing of competing inter-
ests codified in the Freedom of Informa-:

tion Act has proven successful. However,

experlence with™ the administration of*
“the act indicates that some changes are .

necessary.’ As the Committee on the

bill:

'I'he prima.ry obsta.cles to the act’s faithful
implementation by the “executive branch
have been procedure.l ra.ther than substa.n-
tive. o

withits administration. The real need

1s to improve compliance with the dis-
. closure provisions we already have on

the books. y
‘To this end, S. 2543 ra amended has-

been reported favorably by the Commit-

tee on the Judiciary. It i3 designed to
remove the obstacles to full and faithful
compliance with the act. Its basic pur-
pose is to facllitate more free and ex-
peditious public access to the informa-
tion the act obligates the Government
agencies to disclose." .

The PRESIDING OFFICER. 'I’he Sen-
ator’s 5 minutes have expired,

Judiciary found in reporting on this‘_

- S931”

The provisions of the bill ha.ve alre'td“
been discussed. The basie features of the
bill that I believe deserve eia.borcttion are
the following: .. .

First. The bill expedites pubhc access
to Government information by requiring
Governmeént sgencles to respond to re-
quests for information within specified
time periods. It Is a difficult task to draw
the deadiine-at~ the most appropriate
point. If too much time is granted; there
is the possibility that the requester S 8C~"
cess to government records may be de-

1aws, income tax reporting laws, criminal - layed. On the other hand, if the time .

limits are too-rigid, Government agen-
cies, in a'spirit of caution to Insure that
personal rights’ and other interests are

: §erv§gf will” liae forced to deny requests
. Tor 0 15

tion systems, the primary purpose of rmation that might with more
which is to insure that this type of in- -
Iormation- is not disclosed.to the public’
or to any persons not-direcily engaged .-
in apprehending and prosecuting an of- .
fender. Likewlse, Information which di-.-
rectly: bears on .delicate - negotiations =

study be granted. In short, time limits

~that -are too Tigld, too inflexible will be
rcounterproductive to the interesis in af- .

fording citlzens the greatest amount of
access to Information that. individis) .
rights and good Government will permit.

I believe that the time limit provision

- of this bill walks the fine line. It imposes.

reasonable time limits under which an
agency must- resbond to s request. bm,

“permits the agency to extend the- tin
: .. for; certain compelling reasons. For ex-
-The Freedom ‘of Informatmn Act en-(-

ample. an agency could get an exten'sion

-, of time if theTetords requested are dis-
‘persed. and- cannot be located within the

time limits imposed or if the request ig

-for a’. voluminous amount: of -records

which must be located and reviewed. In

.my view, this provision is responsive to

the needs of both the Governmex:t agen«
cies and the public

Second.. &. 2543 hisures the mtegz'ity-

-of the classi.ﬁcatmn of a classified docu-
-ment by allowing the courts to review .

the document.in camera, if that proce-

-dure becomes necessary. However, the bill -
“does'not.permit'a judge to substitute his
view of the sensitivity of the document

for that of the agency. A judge can over-
rule the agency’s decision to withhold
the document only if he is convinced that

-there is not-any reasonable basis for the
" classification. o .

Mr. President, I thifk that this stand-
ard is sensitle. Under this bill, the court
can review- the document to determine

“whether the clessification 18 reasonably.

based on an -Exetutive order or statute:
But the Court-cannot, and should not,

. be able to second-guess foreign policy
;and national defense experts; .

' In short the problem lies not with ‘the ™
substantive provisions of the“act but

~“Third. The bill insures responsibie Te-
sponses to requests by holding account-

~able those cfiicials who, without a rea-

sonable basis, deny requests for informa-
tion. If a courb determines that the with-

~ holding by the decisionmaker was with- - .
out a reasonable basis, it may order that -

corrective or disciplinary action be taken,
Before making such a decision, however,
the agency involved shall recommend
what-corrective or disciplinary action it
deems appropriate and the court shall
accord this recommendation considerable

 weight in making its ultimate decision.

Finally, I want to refer to a provision
that is not in the bill. The basic premise

. under which S.72543 was dra.tted Is that
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the problems arising under the Freedom
of* Information

substantive. TruiAW
committee declded not to amend the sub-
stantive provisions of the act, One of the
substantive provisions considered but de-
leted by the committee from the bill as
originally introduced was a provision
changing the word “files” in exemptions
6 and 7 to the word “records.” By and

large, the reason for this deletion was.
that there was no evidence tha‘o such &

change was necessary.

The provision dealing with deletion of
. segregable portions of records is proce-
dural and requires the agency to segre- -

gate the disclosable portion of a record
from the nondisclosable and fo grant ac-
cess to the disclosable portion. This pro-
vision reflects existing law, buf is Incor-
porated in this bill to clarify and empha-
size the point. Being procedural in na-

ture, it. does not aid in the substantive:
analysis whether a particular exemption

applies to a record. or portions. thereof.
Instead, it applies once the court deter-
mines that portions of a record are dis-

closable, requiring the agency to divulge.
" those porticns: Thus, it would not apply,

where, for instance, an entire file was
exempt such as under exemption 7.

Mr. President, I am pleased o have

worked with the Senator from Massachu-

‘setts (Mr. KENNEDY) to develop this bill

which was supported by every member of
the Committee .on the Judiciary when
it was reported. I believe that fthis bill
will insure that the Freedom of Infor-
mation Ack lives up to its. title.. While
stressing the fullest responsible disclo-
sure, it produces . a workable formula
that, in my view, balances and protects
all Interests.

Mr. President, I reser"ve the remamder
of my time. :

Mr. KENNEDY. Mr. President; I yield

30 seconds to the Senator from Michigan.
" The PRESIDING OFFICER. The Sen- -

- abor from Michigan is recognized.

Mr. HART. Mr. President, during the
consideration of this bill T ask unani-

_mous consent that two members of my

staff, Burton Wides and Harrison Well-
ford be granted access to the floor. :
The PRESIDING OFFICER. Without
objection, it 1s so ordered. :
Mr, CRANSTON. Mr. Presxient the
Freedom of Information Act has become

one of the basic charters of the public’s

right to know what goes on inside their
Government’s e'{ecutwe departments and

. agencies.

Asa resuit of the act more information
has been made. available to the public,

_Entire battallons of rubberstamp wield-

ing bureaucrats have heen: stripped of
their arbitrary, unreviewable, power to
keep documents secret from the publie,

Before the act, there were an esti-

mated 53,000 officials authorized to class~-

ify documents—23,000 at the Department
of Defense, over 5,000 at State and hun-~
dreds of others scattered through agen-
cies such as General Services Admmxs-
tration and HEW.

Reductions of classifiers at some agen=
cies have been. dramatic, for example,
before the act there were 7,745 classifiers
at the Depariment of Commerce, today
there are 81, At (GSA there were 8686,

pre 15€, %ﬁagggg%enm% 3%}3&2?
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today there are 31. Bub there is stil]l a

ouse
offices, - according to the staf of the
Government Operalbions Committee, -
Arrayed against this phalanx is the
Interagency Classification Committee,

~which bas né chairman, one full-time

employee, and a secretary.
Fortunately, the Freedom of Informa-
tlon: Act contemplated more than 3
toothless guardian of the public’s right
to know. The act gave to citlzens the
right to go into court_to compel agency
heads to comply thh the requirements of
the act. ‘ o
But- the courts have app]ied rules of
administrative 1w which have made bu-
reaucrats the final judge of the public’s
right. to know.. The seal of approval to
this interpretation of the Federal of In-
formation-Act was given by the Supreme -
Court - ~in. "~ Environmental.
Agency N, -Mink, 410 U.S.-732 (1973). In

“that case the Court ruled that the Execu-

tive’s determination as to.what shall be
kept secret “must be honored.”

Justice Stewart :ln 8 separate opmion
wrote: . -

[Congress] ha.s built mto the- Freedom of
Informatlon Act an exemption that provides:
no means o guestion an Executive decision
to stamp a document .*“secret”, however,
cynical, myopic, or even con-upt that decision
might have been. ...

' Inmy judgment we must not let 17 364
bureaucrats be the final judges of what
we are to know from: our Government.
The courts have been the traditional de-
fenders- of the.right to know and asso-
clation first amendment - rights. The:
courts must not be pushed out of the pic~
ture. - -
8. 2543, amending the Freedom of In-
formation -Act, brings the- courts back

into  the process of deciding what in- -

formation shall be withheld from the
public and .what- in:formation shall be
disclosed.

- It provides that challenges to Govem—

ment . claims of exemption from disclo-

sure under the act shall be reviewed de

“novo in court and the burden of sustain--
_ing the claim of exemption. is. on the

Government.
It eliminates opportunities fm' a.rbitrary

delay and obstructionism by agencies at- -

tempting deny information to citizens.
Among the abuses the bill corrects are
denials-of records based on the agency’s
assertion that the citizen has not.speci-
fled an “identifiable record” when the
agency - knows full well exactly which

documents the citizen is requesting. Arbi-.

trary and unreasonable fees for copying
and searching for decuments will become

uniform under schedules to be set by the -
Office of Management and Budget. At °
present agency copying fees range from-

5 cents per page to $1 per page and search
fees range from $3 to $7 per hour,

The bill further provides for the award
of attorneys fees and costs, if the Gov-
ernment loses in court. This provision
will' discourage unreasonable litigation
by the CGovernment undertaken for no
good reason except to make as burden-
some 2s possible the effort of a citizen to
acquire information i'rom his Govern-.
ment, .

Protection:
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These modifications and Improvements

ROCD6004I000E-2niormation Act are

vitally necessary. But 3. 2543 falls short
in at least two respects of what can be
done to strengtben the public right to
?gw under the Freedom of Information
c
First, the provisions of section (b) (4)
éB) (i) should be elimmated from the
ill
The provisions in effect require the
court to accept without question the Gov-
ernment’s word when it decides to keep
Information secret from the public. The
practical result of this direction to the
courts is to make -hollow the major

achievement of 3. 2543 In spelling out the -

right of a plaintiff to a de novo review
in-‘court of the agency’s determination
not to disclose confidential Information.

The second changsa is to spell out the
precise grounds on which the Govern-
ment can withhold ~information - con-
tained in investigatory files, This change
has been recommended by the adminis~
trative law section of the Amencan Bar
Association,

Our Government and way of life thrive

on free and open debate. The free flow

‘of information Is vital to sustenance of
our freedoms.-The control of access to
‘information should not be left solely in

the hands of bureaucrats whose function

it is to deny Information. Citizens must
" have an opportunity to appeal bureau-

cratic - determination in - eourt.- 'The -

amendments to the Freedom of Informa~
tion Act proposed by S. 2543 will guaran-

tee full review of refussis by Govern- -

_ment agencles to make public mforma.—
“tion withheld unreasonahly.
O Mr. MUSKIZ, Mr. President, T cali up
my amendment No. 1358,

The PRESIDING - OFFICER The
amendment will be stated,

the amendment.

Mr; MUSKIE Mr. President, T ask

unaidmous consent that further reading
of the amendment be dispensed with. .

The PRESIDING OFFICER. Without
objection, it is so ordered, and, without
objection, the amendment wili be printed
in the REcorp.-

The - amendment, ordered to be
prmted in the Recomp, Is as follows:

- On page 10, line 11, strike out “(1)”, ard
on page 10, beginning with line 24, strlke
out 21l through page 11, Mne 15,

‘Mr. MUSKIE. Mr. President, I eall up

this. amendment in behalf of 27 of my

colleagues, I ask unanimous consent that

their names. be included as eosponsors,

I will not undertakes to read them all.
The PRESIDING. OFFICER. Withoud
objection, i} 1s 50 ordered.
The names of the cosponsors, ordered
to be printed in the Rrcorp, as follows:

Mr. Ervin, Mr. Javits, Mr. Symington, Mr.~

Hart, Mr. Chiles, Mr. Humphrey, Mr. Mc~
Govern, Mr.- Gravel, Mr. Clark, Mr, Tunney,
Mr., Metcalf, Mr, Mondale, Mr. Mathias, Mr..
Hathaway, Mr. Burdick, Mr. Percy, Mr. Ribi-
- Coff, Mr. Montoya, Mr. Weicker, Mr, Cranston,
Mr., Nelson, Mr. Baker, Mr. St.evenscm Mr.
Hatfleld, Mr, Abourezk, Mr. Inouye. and 'Mr
Biden.

Mr. MUSKIE. Mr. President, I vise
with some reluctance today to offer an

. "amendment to the generally excellent
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ments oered by my friend and able col-
league, the Senator from Massachusetts,
Mo one should underestimate the dili--
gence and. concern with which he and
other members of the Committee on the
Judiciary have worked to insure that the
changes made in the 1987 act will, in
fact, further the vital work of making
Government records readily available for
public scrutiny and making the conduct
oi the public business = subgecf. for in-
formed pubiiec comment. -

¥t is hecause f.hebﬂlbeforeusisso
very rare and Important an cpportunity-
to correct the defects we discovered in
ihe administration of the act during
Joint hearings ¥ conducted-with Senator
Kznvepyr and Senator Ervim last year:
that I wish to insure that"we fully meet
our responsibifity to make the law o clear
expression of congressional intent. In-
many important: procedural’ areas, S.
2543, as the Judiciary Committee has re-
ported it, will close loopholes through
which agencies were evadmg then‘ duties
to the public right to know. -

For example; this Iegislatlcnn will en~
able courts toaward costs and attorneys’
~ fees to plaintiffs who suecessfully contest
agency withholding of Informsation. The
price of a court suit has too long been a
deterrent to legitimate citizen contests of
Government secrecy claims. Addition-

CONGRESSIONAL RECORD — SENATE.
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the Court is permitted to make a deter-
mination in camera to resclve the ques-
tion of whether or not the information
was properly classified under the criteria
established by the appropriate Execu-
tive order or statute. However, if an af-
fidavit is on record flled by the head of
the agency controlling the information
certifying that the head of the agency
in fact examined the information and
‘determined that it was properly classi-
fied, the jucdge must sustain the with-
holding unless he “finds _the withhold-
Ing is without a reasonable basis under
such criteria,™ - =

“If this provision is allowed to stand

it will make the independent ‘judicial.
evaluation nieaningless. This provision -
.would, in fact, shift the burden of proof

away. from. the. Government- and go
against the express language in section
(a} of the Preedom of Information Act,
which states that in court review "the
burden of proof shall be on the Gov-
ermment to sustain its action.!” Under the
amendment I propose, the court could
-still, if It wishes, make note of an afi-

- davit submitted by the head  of an-

agency,. just as the court could request
or accept any data, explanatory infor-
mation or assistance it deems relevant

- when making its determination. How-
ever, t& give express statutory authority

ally, the bill will require agencies to be .0 Such an-affidavit goes far to reduce

prompt in responding to requests for ac~
cess to information. It will bar the stall-
“1ng tactics which too many agencies have
used to frustrate requests for material
until the material loses its timeliness to
an issue under public debate;’ And the
bill provides long-overdue assirance that
agencies will give full report to the Con-
gress of their policies and aetions in
handling Freedom of Iniormatlon Acn
cases,
- With a.u thae sigmﬂca.nt advanues m
its favor, there should be little reason to
argue with the wisdom of the bill’s au-
thors. But in one vital respect, S. 2543
runs counter to the purpose I and 21 co-
sponsors had in introducing its prede-
cessor, 8,:.1142, and endangers the mo-
mentum this. Congress is developing -

ia

toward bringing the problem of Govern- <

ment secreey under review and conirol. -
Responding to the Supreme Court rul-
ing of January 22, 1973, in. the case of-
Environmental Protection Agency et al.
v. Paisy T. Mink et al., I had proposed in
S. 1142 that we require Federal jucges
to review in camera the contents of rec-

ords the Government wished to with- .

hold on groundsof security classification. -
I agree that such a requirement would

have been an'excessive response to the -

Court’s holding that the original act pro- .
hibited in camera inspection of eclassi-
fied records, and I am completaly ai ease
with the langudge in 8.:2543 that makes
in camera inspection possible at the dis-
-eretion of the:judges whenever any of
the nine permissive exemptions are as-
serted. What I cannot aceept and what
I move today to strike i the subsequent
language which would force judges to
conduct -the proceedings of " in their
chambers in such a way that the pre-
sumption of validity for a classification
marking would be overwhe:

the judicial role to thit of a mere con-
‘currence  in Executive -decisionmaking,
.. 'The express reason for amending-the
seciion of the act dealing with review of
classifled information grows, as I indi-
eated, from. concern with the Supreme
Court ruling In the Mink case last year.
In that case 32 Members of Congress,
bringing suit as privaie citizens, sought
access to information dealing with the

.atomic test on Amchitka Island in Alas-
ka. The. US.. Court of Appeals directed

the Federal district judge to review the
documents ‘in .camera- to determine
which, if any, should be released. This
seemed an sppropriate step. since ths
act does provide for court determination
on a de novo basis of the valldity of any
-executive branch’ withholdings. - -
Unfortunately, the Supreme. Court
reached a. decision in -that csse which I
regard as somewhat tortuous. The Court
held that in camera review of material
classified for national defense or foreign
poliey reasons not permitted by the act.
‘The basis of this decision was exemption

No. 1, which permits withholding of mat~-
‘ters authorized by. Executive order to be

kept secret in the interests. of. nationa.l
defense or forelgn policy. .-

+'The Suprerae Court decided that once
ihe Executive had shown that documenis

‘were 50 clasgifled, the judiciary could not

Intrude. TFhus, the mere rubberstamp-
Ing of a document as “secret” could for-
ever immunize it from disclosure. All the
Court could determine was whether it
was so stamped.

The abuses inherent in such a sysbem :

of unrestrained secrecy are obvious: As
the system has operated, there is no spe-~

" cific Executive order for each classified

document. Instead, the President issued
one single Executive order establishing

‘Manhattan telephone - directory
‘secret” and no court could order the

) coﬂeagues

S931:

of docmnent. sta”xprv
“secret” under this authorization over
succeedinig years are now forbiaden o
even the most superficial judicial scru-
tiny. One of the 17,364 authorized classi-
flers in the Government eould stamp the
amp

marking changed. Under the Supreme
Court ediet, the Executive need only dis-
patch an affidavit certifying- that the
directory was classified pursuant o the
Bxecutiver orde:r and no actlon could be
taken.

< Obviously, something must be done to
correct this strained court interpretation,

‘It need not be a drastic step.’ Actually,

it was the original intention of Congress
in adopting the Preedom of Information
Act to increase the disclosure of infor-
mation..- Congress authorized de - novo
probes by the judiciary as g: check on
arbitrary-. withholding  actions: by the
Executive: Typically, the de novo process
involves it -camera inspections. These
have regularly teen carried out by Iower
couris.in the case of materials withheld
under sther exemptions in the act. They
can be. bharred under: exempiion No. 1
only through & misguided reading of the
act-and |:y igmmng the wrorgful “con-

* But in correcting thfs fault,‘ to permit

'In camers review of documents withheld

under any of ‘the exemptions, S. 2543
would simultaneously erect such restric-

‘tlons areund the eonduct of the review

when classifled meaterial was at issue that
the permission could probably never be
fully utilized.

By telling judges so spe*cx:ﬁcaﬂy how ¢
manage their inquiry into the proprieiy
of a classification marking, we show a
strange contempt for their abllity to de-
vise  procedures on their own to help

‘them reach a just decision. Moreover, by

‘giving classified material & status unlike
that’ of any other claimed Govermment
secret, we foster the cutworn myth that
only those in possession of military and
diplomatic confidences can have the ex-
pertise to decide with whom and when to
‘share thelr knowledge.”

It should not have rerquired the decep—
tHons practiced on the American public

‘under the banner of national secrecy: m

the course of the Vietnam war or since o

‘prove to 11s that Government classifiers

must be subject to some Impartial re-
view. If courts cannot. have full Iatituds
to conduct that review, no cne can. And

if we constrict the manner in which

courts may perform this vital review .
function,. we make the classifiers privi-
leged officials; almost immune from the
accountability we insist on Irom their

% T object: ta. the dea tha.tawthing but
full’' de novo review will give us the as-
surance that classification—Ilike other as-
prects of claimed secrecy—has beent:
prought under check. ¥ cannot zecept an
imdefined reasonableness. standard as
the only bdsis on which courts raay over-
rule an agency head’s certificationr of the
propriety of elassiffeation. And I cannot
understand why we should trast a Fed-
eral judge to be able to sort out valid
from’ invalid claims of Executive privi-

pprovemr Releasé 300" %ﬂ?ﬁs’ﬁfﬁWﬁﬁﬁ%’Bﬂﬁ%@ﬁ‘RdﬁféﬁﬂQWte affair but not trust
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him or his colleagues to make the same
unfettersd - judgm

- legedly, connected Mﬁyﬁ'ﬂa&t&s@batm%&eﬂ&éﬂﬁ NA&W%ﬁgbbhﬁomﬁm&%%e

fense or foreign policy.

© " Therefore, while I am anxious to com-~
pliment the chief sponsor of 8. 2543 on
the fine work that has been done and to
praise the Judiciary Committee for ifs
sincere comunitment in improving the
working of the Freedom of Information
Act, I must respectfully move to strikse
these 17 offensive and unnecessary lines
and {o make the bill what we all want
it to be—a restatement of congressional
commitment to an open, democratlc 50~
ciety.

I w1thhold the remainder of my tune

Mr. KENNEDY. Mr. President, at the
outset I want to say how much I have en-
joyed joining  with the- distinguished
Senator from Maine, as well as the dis-
tinguished Senator from North Carolina,
during the course of our joint hearings
on the Freedom of Information Act and
Government secrecy last year. The kind
of joint hearings we had provided an ad-
ditional dimension and insight into our
better understanding the. opportuni-
ties as well as the problems of the Free-

_dom of Information Act. :

Many of the amendments that are in-
cluded in the legislation today were de-
veloped out of and during the course of
those hearings and I wanté to-commend
the distinguished Senator. from Maine

for focusing attention on the particular:

provision -of .the legislation.that we are
considering here this afternoon. I know
of his speclal interest and expextise in
this area.

This ares was a matter of conmderable
.interest to the members of the commif-
tee. As a matter of fact, when I initially
Intreduced the bill last year, it did not
include the languase which-the distin-

-~guished Senafor from Maine desires to ~

strike. But during the course of the sub-
,committee and full committee process of
markup, - this~ ]anﬂuage in: issue _was
added.

I want to state at the oufset that I
think the amendment of the Senator

from Maine is responsible and .reason- )

able and I intend to support.it.:

I would like to ask the Senator from
Maine just a few questions. The clause
which will be excluded by.the Senator
from Maine’s amendment deals with the
" procedures. of how classified documents

will be considersd in camera.

I ask ‘unanimious consent that the
whole section to be struck be included at
this point In the Rzcorp.. -

There being 1o obJection. the extract
was ordered to be printed m the RECORD,
as follows: -

“(1y In determming whether a document
is in fact specifically required by an Execu-
tive order or statute to be kept secret in the

-interest of national defense or foreign policy,
a court may review the contested document
_in camera if it is unable to resolve the mat-

ter on the basis of afdavits -and other in--

Iormation submitted by the parties. In con-
junction with 1its in camersa examination,
the court may consider further argument,
or an ex parte showing by the Government,
in explanation of the withholding. If thers
has been flled in the record an affidavit by
the head of the agency certifying that he has
personally examined the documents withheld
and has determined after such examination.
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that they showld be withheld under the cri-

ection, the court shall sustain such with-
holdmg unless, following 1ts in camsera ex-
amination, it finds the withholding is with-
out & reasonable basis under such criteria.

Mr. KENNEDY. T will highlight j;heée
particular lines: “a court may review a
contested document in camera if it is

‘unable to resolve the matter on the basis

of affidavits:” It continues as follows:
“In conjunction with ifs. in camera ex-
amination, the court may consider fur-
ther argument.” -

" There was some suggestion that we

- vequire courts to entertain ex parte argu-

ment from the Government in every
case, but we did succeed in making it
permissive.

Our language would add a presumption

to the agency head’s declaration that if .

such. a2 matter falls within the statute
or an Executive order referred to in sub-
section (b) (1) of this section, the court
shall sustain that provision uniess, fol-

Jlowing its in camera examination, it finds

the withholding is without a reasonable
basis under such criteria,
I want to indicate to the Senator from

‘Malne that although others may read it

differently, I do not interpret that lan-
guage as indicating a very strong pre-

‘sumption. I cannot understand. why it

‘concerns the Senator from Maine, al-
though, as I said before, I intend to sup-

. port the amendment. I do want the legis~
‘lative history to be clear that I, at least,

do not think it presents-a very strong

“presumption 1n ‘favor of an admmistra-
‘tive agency.

But I understand what tha Senator is
attempting to do. I think it Would
strengthen the legislation. :

~T should like to ask the Senator” frI(_)Iz]n .
s .
‘amendment in no way attermpts to re-

Maine, some specific questions.

‘quire an in camers inspection, but I un-

““derstand “it ‘still leaves that @s discre-
 tionary in each of these cages. Is this
“right?

M MUSKIE, The Senator is correct.

" Mr. KENNEDY. Furthermore, the Sen-
ator’s. amendment allows the court to
question the propriety of classification
only ‘under the standards set up in a
statute or by executwe order Is that cor-

Tect?

Mr. MUSKIE. The Senator is correc-t

< Mrs KENNEDY I thmk tha.t, iz’ im-
'portant )

.- This is an 1mportant useful amend~
ment, but it does not seek to alter the
‘classification standards . or procedures

presently applicable,

We do add a slight presumption, which
the Senator recognizes from reading the
language. It concerns him because it is a
presumption. As the author of the bill, I
do not want to acknowledge a very strong
presumption. At least, that is my inter-
pretation.

Does. the Senator believe-there ought
to be any special exemption for the Na-
tional Security -Administration, NSA, or
the Department of Defense in this part
of the bill itself?

Mr.- MUSKIH. As the Senator proba-
bly knows, we are holding hearings at
this time on proposals to establish clas-
51ﬁcat10n control systems and new cri-

maY sU, 1Y74

teria for classifications. Out of those
omething: but the
ered does not touch
that.

Mr. President, will the Senator from
Massachusetts yield further to me?

Mr. KENNEDY. I yield,

Mr. MUSKIE. The Senator, I think,
has described the sense of my amend-
ment very accurately and precisely. I
have no real quarrel with the procedures
which my amendment would remove
from the stafute. The principal quarrel
is with the last 3 lines, as the Senator
frotm Massachusetts has correctly pointed
ou

The weight of that presumpbion has -

to be analyzed in the light of the classi-
fication system. As the Senator knows,
fully as well as I do, my amendment re-
lates to the re]uctance to declassify. All-
the momentum In the existing classi-
fication system is on the side of secrecy
and all the incentives are in favor of
classification.

Al of that experience mth the classi~
fication system goes back a quarter of a
century or more. It seems to me the lan-
guage i the bill, read in that context,
would reinforce the same presumptive
effect. The effect Would ‘be different with
different judges.,

I must say that different members of
the committee and of the Senate, I

think, would give it a different effect If -
“we started from scratch, with a new law
that would define the  presumptions

dealintg with classification. .

If we were to start from scratch and
have a new law with the presumption of
law in that way, I think the preswmption
would be different from that operating
with the existing classification system. .

So the inevifable momentum that 'ahe

ifler and the claﬁslﬁcatmn In these
words: - -

" The court shall sufl:ain such withholding .
unless it finds such Withhold!ng is without
& reasonable basis. .

I should think that a judge might fee’l
that anyone who has the responsibility
at high levels to classify would not class-
ify without a bads that was reasonable :
to him.

If heis'a responsible man, we have to

‘seeept his basis, whether or not seme-

one else would agree. He would make an
independent judgment.. That basis is
reasonable.
That does not say that his. bas*s is the
same basis as my reasor or the basis of °
sorneone else’s, presumably that of the~
classifier. =
" That Ianguage musk have a purpose,.'
and putting that language into the bill
has a purpose. The purpose clearly is to
give greater weight to the testimony.:
which the judge receives from the head
of the agency than the evidence received
from any other source and greater than
the weight of his own judgment. -
-That is how I read that language. I
think that in the context of the momen-
tum of the experisnce which has been
generated under the classification sys-
tem, we ought to be very reluctant and
careful in adoriing this kind of language.
Mr, BAYH Mr' President, I ask
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- months and years, we ought to-revise
- the present positfon which: seems to be

-~ classified yntf"it is proved nof to be in
. the publie interest. In a free :socieﬁy'inwl' proven
. formation ought to be regardeci as a m

' ter of public inferest and public kng »r-
‘edge unless  fF-éan be pmen it

- courts to disregard the expertise of\ th
- ment. . St
... - Rather, Iam.sasing thathouldas»;"/
S smneand wishy that the judges give su

- expert testimony -considerable w
- " However, in addition, I would also 3
- the judges to be Iree to consull sueh déx-

. perts on intermatioral relations; such

- against that ofany other; expert-s
for-one hasis.. He. has the addition

) him,

" else,
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unanimous co:
of my stafl be

m"%ﬁ%ﬁﬁ

~ the floor during the debate.

objectiorl, it is so ordered.

Mr. BAYH. Wil the Senator permit
ms | minute under the bill? -z -

Mr. KENNEDY. Mr. Presid(:m: I yleld[
ta the Sznator Irom Indlana. =

Mr. BAYH. Mr. President. X wiil meld£
to the Senator from Mississippi shortlyd

The PRESIDING OFF'ICEZE?.’.Without‘

"X simply want. to say thaet I find grea§

comfort i the position of the Sena.tor§
from Maine. - !

It seems to me tha.t in & free saciety,
certainly in the light of everything tha
we have seen -gccur over- the past few

that there is a-right to mark something

should be secret. ™
Mr. MUSKIE., Mr. Presﬂenb I % ank
the Senator from Indiana. In ~pr

Pentagorn, the CIA, or the Sta.te Dep

perts in milltary affairs as the Senafor
from Mississippi (Mr. Srenwis), or

the Senator frem Arkansas (Mr.
BRIGET), OF other experts, and give

mext shoild be able to walk into a judge'’s
chamber, knowing that his festimony is

weight that the exclusive judgment is|
given tohijehas a.IIofthatbebA

Why s}qud.‘ he be given a statutory
Presumption in addition if Fe cannot
make his case on its merits. He is in a
better Dosition to da that than anyona ‘

Then, if he cannot ma.ke a case cn itsE
merits., I say he is not en!nﬂed to a pre—»
sumption. -

We ought not to classify inrorma.tiom
by presumptions, but only on the basig

" . of merit. And only the head of an agenc

involved can make that case. And if
cannot make i, then he ought to lose it
and not find i possible to get sustained
only through the support of a stamt 4
presmnption. o

Mr. HRUSKA..MI‘ Pr&ident, I yield

" minutes in. oppaesition to the amendimy

to the § om Mississippi, .
ST7 | Mr. President, I ece
thank the Senator from Nebras)

I have just gone into this matter withd
in $he last hourx, Mr. President, but I
greatly concerned. with the Senator’
amendment, the amendment of the Sen
alor from Msaine, and that is not

CONGRESSIONAL REG(W—— SENATE
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) n Who can file &R allgavit
-with_a eouty within & vast worlawide
& CTA. It has

I think the Dbill liseM, as worked out
by the commilttee, has struck a fair bal-
ance that meets the requirements of law
and, at the same time, gives a reasonsble
a;mmmt of protection.™

The Senator from ‘\&aine rajsed apeint

mﬂww
ce tor

W
EE?&.ML;.. is for the very reasoig
136 that TS0

char; t‘ agency and Iven him all

ponsibility and power 1,,3{3 £06% withr
l:t%f entire ofice. He is the only one who
ispermu o ille such an affidavit here; -
as ¥ understamd S e
ST Toeus now mehe ‘

C'IA.

Wi yve to

e musi_fiave one
valgg_ :

S0 in. the ma.tter of certa.m In.formap,
tion being classified, the average judge— .
and with 21l due deféTence to them per-
sonally-——and I had the honor at one
time of being a judge of a trial court my--

self—is short of knowledge angd in-
forma. .on a lot of erent subject
matte ust as a . Senator is on a b
. S

om'/

W wan tohea.ra.ndo

to the [ & agency Is-

operation such as the ( to be -
the head of the agency. If he files an

afﬁdawt 1; he takes a position on the

ainly »....Just,.amther...mgc_ Of

judge is still the master of the situation;

he is still running his own court, as we

use that term. He is still free to reach a
conclusion of his own. mild.
gildeline, as the Senator from Massa-

chusetts suggests. IUmma%t}%_eat%?--
sumption. It is not & wall b around -

this head of agency and his testimony. It
is a. milé presumption in favor of his
y. e judge can s weign it
all, and unless there is found a reason
that satisfies the judge—and you have
got {o satisfy this judge—he is not.going-
to siop and back off. hecause it might.
have -satisfied the head of the agency.
‘The judge has all of this other testimeony -
.before him, and he is going to have to
be convinced himself in view of all other
testimony or he is going to rile in favor
of - reyiewing.tb.e cla.se.iﬁed documenta
now. - " -
I tell you thi.; is ;3 serious matter, Mem—
[} (e Benate. 0 1O ward

t@ﬁg_m@g&.emmm;n-
E e classified th -
ave been at this thing

Wmongh subgecfmat-

wi and dan-

898321

rous to our welfare, Qur ! n&tismalwau

t not iq lust Ehrow -

wide open.apd. soy.SAML fhis

is m be ,.gsmmgnv alane with all ibe
other testimany,” some o: which Is usu-
ally from biased sources, SOWTET I in-
terest, and n Ve any gonsideration

here anz more: than jusg o;_dirarv con-

to—~the ofcini-.cariifration

gg; oatl ad of the agency.

" So I bave to rest this thing with the
Senate. The--committee has worked on
it 'and has come up with semething thak,
I take it, is practicsl to lve with and,
at -the- same: time largely giveés to the
complainants: what they nghi, wxsh m
this case.- < ;

- Bo until we- ,?ust stmke down ..Ins mat-

With the -proposition thag ter:that ithe. committee has worked so
ave 9 mf‘ﬁ“mrm aﬁ’aus '\..,pard on and has balanced. off, let us take

second thought and I believe we

e PRE:SIDING OF’FICER. The time
of the Senatoer has expired. :
STENNIS. I thought» he hﬂr
 yieldpd to me and I will then ﬁmv
- the Senator. Lhave nob 1nade -
rks here yet about the Deg__rsmr, :
€,
*;e_ma.iters and there are rnany
f them, poriance
ag thase c¢f the CIA ‘When I leave this
-. floor-X am going down- here now for a
-hearing with respect: to -8+ gentlemar
who Is nominated toi.be-the Chief of
Naval Operations, the highest ranking
. officer in the Navy. Next week we are
gomg to have s hearing for the Chair-

&S
tis Smendment. Tt Is a kind of warning- ‘en of the Joint Chiefs, the highest

wnking officer, military officer; in the
ole Government. In addition to that
have the civilian officers over there,

f Mﬁam._oim,_mmm-

- mb_e_*_'. men donoﬁ carelessly file:
pAffidavits, that is mv voint, and commit-
gge_nmposal.mld_nnuhm_h;mmnd
7. their officlal. conduet af stoke apd at
w&@g_are net: careIesva

&MWMMMe
uwm&mmm
mnimson as tnis cg;mmxt-tee

’ I thank the Senator agam !or yielding
tome.

Mr (MUSKIE) Mr. President,. just &
minute o of response.~- .- e

May ¥ say to the dlstmguished Senator
from Mississippi that Thardly regard. my-
amendmert as throwing the aoor's wide -
open to irresponsible disclosuxe g,: Gov-
eérnment secrels. But on the qu«_st.on as

to wEeEEer or not (he Weight o1 the bu-
z?mxitmwmﬁme
OL secrecy or opermess. let me give you a
few statistics. At the CIA ihere are only
mm&mrmﬁm_ or 1,878

authorized classifiers. .

In the ithird-guarier of 197! in_'the
CIA, 1,350 documents were classified top
secret, and that has climbed until, dur-
ing the first guarter of this year, the
number has risen to 3,115. So tiie enor-
mogg weight of the bureancracy is on the

side _af.sessecy. We have all that nere,
and now we want to add to that weight,
a presumrtion.. Arrayed on the other

-side is 8 district cour: Judge who treats
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this issue‘as a part-time_responsibility,

who does not havedAjg

nB'is agked to  givé that WeIEHT, thak
it tic weight, & presuniplion over

uything else he hears..over any other

v he hears That is what we are

 overcome. I do not regard that

hrowing theé door. wide open.

T im happy to yield to the Senatoz

from New. York. .
Mr. (JAVITS, "Mr. President, I have

joined nator Musxis and his other
colleagues in his amendment for the fol-
lowing basic reasons: B

1 believe thaf, one, there i3 no ques-
tion about the fact thap the whole move-
ment of Government, especially in view
O Government's experjence in_vigj
Watergate.and many other directions, is
toward more openness,.-so thai the bias,
in my judgment. in the Senate, should be
toward raere openness rather than being
toward mors closed. P

Second, we have finally come abreas$
of the fact of life that it is not providence

on Mount Sinai that stamps g document.

secret or top secret, but a lot of boys and
girls just like us who have all their own
hangups and who decide in- individual
cases what the document should be
classified as, and very serious. conse-
quences dow to Individuals as a result of
that classification, very serious .conse-
quences in: the denial of the basic infor-
mation upon which the judge releases it
to the public. So the bias cught to be for
openness not for closeness, - :

Now, one would say this is a close ques-
tion normally because of this tension as
between the right of the public to know
and the necessity of Government in given
cases to have secrecy. But the basic ques-
tionn has been decided by the committee,
as by us, who are the movers of the
amendment, that  is, that a judge in

camera should have the right to inspect -

this material. Having done that, and that
is the basic question, why put a ball and
chain on the ankle of the deciding au-
thority? I cannot see that the balance of
wisdom in government should move in
that direction, having decided that the
judge may see-it. We should give him the
freedom to determine w

necessity for secrecy—claimed necessity
for secrecy—the umpire should not be re-

strictéd by ground rules, except grpund
rules dealing with basig :_justice angd the
balance of responsibility and the balance
of the national interest as it relates to a

given Ttem o Tiformation.

(s}
because I think, having made that basic

decision which now has been made by

the sponsors of the bill, by the sponsors
o the amendmeni, and by the sponsors
of the House bill, I see no case for fur-
ther restricting that authority and ham-
stringing it, once it has been given,

I find special support for that pro-
position in the fact that the

ornmittee
itseli—incidentally, I personally think :

thev are 2y
can deliver in terms of. isi of the
caurts, but the committee itself says that
this standard of review does not allow
the court to substitute its judgment for
that of the agency as under a de novo re-

'O,

all
the circumstances, as the wmpire hetween
tlm__xac,of_h'ﬁﬁ'nummm‘mm.d“ the

“tHose Teasons, Mr. Presidenty -
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view, and neithér $o reguire the court to

roveduEdrRbleate 2001108/30 the

BLUY DUy LTI4

. :agd.__djstlﬂ&é___dpﬂumlent even if db,g
1T .
finds the determina.tionpa‘lgreo&rgx%rgp? 8c M@W At is the of :r

or capricious. I respectiully submit it is
promising a lot more than it will deliver,
because I-doubt that judges will do any
differently—except judges who want to
do differently—they are human like the
classifiers in reading the information 1u
camera—than they would without the
provision. ) : .
In those circumstances, why put it in?
Why not put responsibility on tha
shoulders. of the judges, whom we trust
enough to allow to see the material any-
how? : L S
For all these reasons, Mr, President,

- the motion to strike is eminently war-

ranted, and I hope that the Senate will
support 16, o o o
Mr. HRUSKA. Mr, President,; I yield
myself 5 minutes, . RIS
. The PRESIDING OFFICER - (Mr,
‘Heims) . The Senator from Nebraska is
recognized far 5 minutes, - " :
- Mr,. Us I rise in opposition to
the amendment proposed by the senior
Senator from Maine (Mr. Muskig). The
- Freedom of Information Act was en-
acted at the expense-of a lot of time and
-effort. It took several years to process to
the point of balaheing the several inber<
ests contained in it and a sincere bal-
anced result has been attained. ... -
There is the right to know on the part
of the public, but there is also the right
and duty on thé part of the Government
And to take such steps as may
- be necessary to preserve the national in-
tesify and segurity. T
This amendment would substantially
alter that balance which is presently
contained in the Freedom of Informa-

=

tion Act. It :xmfnd endanger the passage
and approval of the S AW,
in ﬂ_@%ﬁﬁimﬂnent It should be !
act . we act on it at all, not in

wwied on !
comnection with a b%' where virtual
unanimity Wi ciary

Commitiee “and  re orted  unanimously -
without any ob] ection to the Senate.

MFT,President, I oppose the amend-
ment cffered by the Senafor from Maine.
I believe that the amendment is unwork«
able and certainly is unwise.” = -

At the outset, it is imperative to realize
what is and what is not at issue here. Is
the erux of the issue whether the courts
should be able to review classified docu~
ments in camera? No. Under both the bill
and the amendment, the judge can re-
view .the documents in camera. Thus,

by the Judiciary Committee, establishes
a. means o question an executive deci-
sion to stamp a classification on the

document. o
WMMM_%ELW#ELB the
sole guestion of whether thers should
be a sneclal standard to guide the judge’s
decision in this maiter pertaining to the
_first exemption. S, 2543 Provides such a
standard. ) R !
Under the bill, & judge shall sustain
:the agency’s decision to keep the docu-
iment in confidence unless he finds the
withholding is. “withou$ a reasonable

{basis.” We turn that around, Mr.
P_rg%g_gr_x’g_mwwﬂw&.nﬁﬂh‘;r it

would be proper for a judge to go ahead

8, 2543, as unanimously recommended-.

end of the dilemma.
In other words, if the court finds a
reasonable basis for the classification, it

“shall not disclose the document.

The amendment of the senlor Sena~
tor from Maine would eliminate this
“regsonable basis” standard and put
nothing in its place. It does not subati-
tute any standard in its place. How 1s
the judge to be guided in his decision
whether a document is properly classi=
fled? In the absence of a specified stand-
ard, I must assume that the standard
that obtains is the one that applies to
all the other exemptions, -

Let me take the sixth exemption as an
example.
agency to withhold records if it deter-

mines that disclosure: would constitute .

That exemption ailows an.

-r\J

an unwarranted invasion of privacy. In -

determining whether the Invasion is un-

warranted, the court atiempts to ascer~-

tain the extent of the invasion and then
balances that against the requester’s and
the public’s need for that information.
The burden of proving that the extent of.

the. invasion outweighs the countervail- _l

ing interests is on the Government.

How would this standard then apply
with respect to exempiion 1—the ex-
emption that allows the Government to
miantain classifled documents in confi-

dence. It would allow the judge to bal- ™

ance what hé perceives to be the public
interest in disclosing the information

against Government’s, which is to say-

the people’s, judgment that disclosure
will jeopardize our foreign relations and
national defense. Stated quite simply,
the amendment before us purports to al-

low 2 judge to release a classified docu-

ment if he believes that the documsnt
should be in the public domain even if

there exists a reasonable basis for the

classification. = - : ’

I realize that standards of proof are

dificult concepts to understand and
apply even for the lawyer. So, let me pose
an example. Suppose that the Freedom

- of Information Act, together with this

“amendment, was ¢n the beooks In the
1940’s. And further su . sSome-

one wrote ernment requesiing in--
ormation about the Manhattan project.

Now, under ainenduieiit, a judge

wonld be able to examine the projset’s
documents in_camerg and_decide .for

hifnself whetner the classification was.
proper, He would realize that the dis-

c@%l}'}_.ﬂmﬂdme
national def b other hand,
he could also reason that the public

shouid have some Information s that it

“would know How much ait this.zesearch
- was costing and what its objectives were.

The judge ¢O E0 on to reason that
the public should be informed of the

cataclysmic damage that could be done '

by an atomic weapon upon delivery so
that the public could make a moral-judg-
ment as to whether such & weapon should
ever be used. Balancing these concerns,
as the Muskie ould.call for,
the judge couid find the public interest in
disclosure_to ontweigh the national de-
fense implications.

R
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is workable for. tgxe ather exemptions. If cedures have recently been promulgated . nie
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a judge is wrong,
emption 6—the privacy exemption~-the
harm is conflned. Only one person is in-
Jured Buji if a judge Is wrong in a case

olving the first exemption, the damage

e ignal

coniined. :Eg m
deiemg__g; foreign re ar, ons d be com-
is not just ope
p 300 but 8 nation and perhaps its S.

Mr. President, what then is the crux
- of the issue? Is it a.question whether the

judge can review the classifled documents

_in eamera? No. Under both the bill and
-the amendment the judge can review the
. document in camera. -Instead, the sole
~squestion is whether there should-be &
' standard to guide the Judges declsio A:m
'-.’-,thls matter. T

ratmna deienae Yg;_the_mmm lit-
o fle it Ei}i, gxperience in theseflelds. In~-
g de ‘themselves havesdeclared
me_ca@g.q_xt OF; X~

pemm_tn.m.ake.thss_kin_. nds of judgments.
‘In Epstein V."Resor, 421 F. 26 930:(9th -
cefty dended, 398 U.S.. 965

Cir, 1970},
< (1970), the Court of Appesals "for the
Ninth Circuit ‘stated that the judiciary
has neither thea—-a.nd I quoi;e—-—"
il ake
Wﬂ is: desir-
the interest of natio delense
. and foreign-policy. He"Siff?gr%e Court
took the same viewin C. & S. Air Lines v.
Waterman Corp 333U.8. 103; 111 (1948).
A it the Law Note on
“National Security” by the Harvard Law
Review reaches the same conclusion. In
“discussing the role of the courts in: re-
viewing classmcamon decxsxons 1t sta,tes
that— ,

" And concludes: that—— B
A court would<hbve difficulty. determmlng
when the public interest in disclosure. was

vulge information notwithatandnxg & sub-
antial nationsal securify interest in secrecy.

85 Harvard Law Review 1130, 1225~28 (1972).

.. There is also &nother reason why the
- judges shoul Political
Judgments on foreign policy and national
convinee & court that

naﬁnm]__d.ef;e&_* interests outwelgh any
interests in. public diSCIOSITE, (He i0v-

emrggngngieHsﬂy have to disclose
U more sensitive information 10 & ﬁ'&w“how»

are, For example, the fact that infom;a-
i sensitlve may no

the face o e ‘docu, t. The agency

ERe e
‘info: that the docunient

is relevant to-secrefongoing negotlatmﬁs s

-with a forei reign gj;on Thus,. the agéney
may he Di; iat

it must _divulge more sensitive inféorma-
tion to protect the information requested.
' "Mr. President, T believe we all recognize
that . there bave been some abuses in
the- classification system. But we should

tzt.ude,'

There are limits.,i.o the scope: ot review hat

sufficient to require the Government:to'di--

imeA

also recognize that new classification pro-

abuses. In a progress report just issued
by the Interagency Classification Review
Committee, the body created to monitor
the classification system, the following
progress was documented:

First: The total number of authorized
classifiers within all departments has
been reduced by 73 percent smce the
order took effect; ..

Second. The National Archives and -
Records Service has declassified over 50
million pages of records since.1972;

Third., ' The Department of: Defense
alone achieved a 25-percent rediction m
its “Top‘Secret” mventory during  1973;

either: in iull

tion” Under the Executive order, a person
may: request review of classified. docu- -
ments iny,order. to obtain access to the. .

records. If the documents are over a.

certain age, the agency must review the . -
documents ‘This is usually a two-step
process;-.the operating division first re-

views the document to see.if it is properly. .

classified. If it determines the classifica-+
tlon’ s’ appropriate, the requester may .

then ‘appeal to.the review: board in the

agency. If he is not.successful there, he .
may.appeal outside the.agency to-the.
Interagency Classification: Review Com-. -

mittee. He thus has three opportunities to:
obtain the documents declassified before .

he-files suit under the Freedom of In~
formatlon Act, = - :

Mr. Prgsmem. in ‘myv ‘own wew= g' e-

cision By all three of these bodies thaf the
classification-is_proper should put the
malter. 1o rEE’_g. Nevertheless, tnder S.

2543 'we "will ¢

whether the classification is proper. Is it
* tog-much to ask that s standard be im- -

" posed to™¥guide thé: court’s “decision~s0 :

that 2 document will not be divulged to -
all ‘the world if there is & reasonable
basis for the classification? I think not ~

Mr. President, the question whether a
document is properly classified is a polit- *~
jcal judgment. This judgment must take .

cognizance of a number of -factors, such
as negotiations with other eountries, the

timeliness of the moment,-the- disclosure ",

of other information. Who is In a better -
position to make this judgment—the Sec- .
retary of State or a district judge? Should
we -permit a judge to balance what he :

erceives to be the interests of the public .

in disclosure against the interests of the ..
ublic. in maintaining the*document m
confidence? I say, most emphatically, no,
I believe the point must be stressed
‘that this standard does not-equip the
courts with a mere rubber stamp. The

courts-are granted the authority toreview|
the documents in camera. And the courts |

can overturn a classification decision ina
case involving a request for the classified
documents upon finding that there is no
reasonable basis upon which the classi-
fication decision can be predicated.

But if there is a reasonable basis for-

the classification, a judge would not and

..:_:fdr the . decIasszﬁcation ~of .

o permit-the courts to"
review the documerits in camera to judge

- should not be able to_divulge the. docu-
It is as simple as that. .
00490008 2nator memoy, ‘the
author of this bill, has worked ‘with me
and other members of the Senate Judi-
ciary Comraittee in developing a bill that
recognizes and balances all of the inter-
. ests. The bill was reported by the com-. |
mittee withiout a dissent. I fear that this |
amendment will thwart ihe bipartisan
and cooperative efforts of the committee.
But more tiaan that, it is unwoxk ble and
extremely unwise.: - i
I my colleagues believe that a judge
hould not be granted the power: to dis-
close a-classified ’document upot, f,
=h reasonable basis for the classifi
“they should vot&: ‘against ‘the ."p'rop 5
amendment. I infend to:" -5 v
Under the:amendment cﬂered.by the ,
Senator from Maine and under the way .
_the bill as now drafted the judge can re-
-view. documents. in' camera. The sole-
‘question is- whether there should be a.
standard to guide the judge's. deeision on:
this matter. -
It is not & and chain Mr. Presi<
- dent, because he can decide for himself -
whether there is a reasonable basis for
the classification. Under the bill as pres-
_ently drafied the judge is governed by
the existerice‘of ‘' reasonable -basis for
. the classification and on appeal it would
be for the circuit court to decide whether
there is a reasosable basis for that classi-
ﬁcatmn 1 do not kmow—perhaps I can
“pose . that ‘question to the -distinguished
Senator from Maire, whether there isan
intent to foreclose an a.ppea.l under In\
‘amendment. - .
- Mr. MUSKIE. There is not o[ course,
-any intention. to' foreclose. In addition,
there is no présumption on. the part of
the Senator frora Maine that, absent
the . language 'my amendment  would
strike—judges would always be unrea-
sonable. What the Senator seeks tc fell
us is that his language, the language 1 -
‘have described, was inserted.in the bill °
' because, -otherwise [ judges? wiuld " 'be "
- ugreasonable in evaluating. the basis for
the classification of documents; and that
the only way {0 avoid that unreasonabile
tendency on the part of district court
judges is to create a presumption on the
part of the classifier. I listened to the
Senator’s argument closely,.-and that
seems to be the thrust of the argument.
Mr. HRTUSKA. ‘Mr. President, the At-
torney Gernerzal has written a letter. the
text of which is on the desk of each Sena
“tor, and I ask unanimous consent the
Jt be printed in the Recorn.”
There being no obgectlon. ‘the letter
WAS ordered 1o he printed m the Rr:conn
asIonows e
" 'QFFICE 01" THE Amxm mezn.u.
: . Washington, D.C., May"z*l
Hort~ Romair1; ‘Hmsm
U.S. Senate, -
Wmhingtoﬂ, D,
DEsr SENATOR | BXKA 'I'he Depaa tmerit’ ot
Justice apprreclates your interest In 8. 2543,
a bm to amend the Fmedom of Inxormatmn
Act.r %
. You havy mqulred about ‘a8 proposed
amendment %o the bill’s proviston on judicial
: teview‘ of documenis withheld in the inter-

1974‘ o

est of national defense or foreign policy. This
uggested amendment would alter the pro-
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documents to standards of judicial review

* that are the same or similar to standards

appiicabls to ordinary government records.
As_the gourts themselves have recogpized,

the_conduct of defense and. fore licy
is specially entrusted to tne mxeoutive hy. the

Constifution, and this re.sggnsxbmhy includes
tas_protection of Information. nBCessary to
the successful. ciivities,
For this reason the constitutionality of the

o e amencfme‘f, is in serlous question.
P pns ange would

can for a_ de noyo review by the court, and

ursien of vrocf to the government.,
e would place a heavy burden

ch e judicial branch i unpre-

T nared TQRUopELLY evalunte.

For these reasons the Department of Jus-
tice is oppoaed to an amendment of this
nature.

Smcerely. i : Py
Witszam B.-Sam; .
e Attorney General.

Mr. HRUSKA. The letter says, among
other things the following: -

As the courts themselves have recognized, '

the conduct of defense and foreign policy is
specially entrusted to the Executive by thse

Constitution; and this responasibility includes.

the protection of information -necessary to
the successful. conduct of these activities,
For this reason. the constitufionality of the

. proposed amendment is in serious question.

In addition, the suggested change would
call for a de novo review by the court, and
shift the burden of proof to the governmendt.
Such » change would place a heavy burden
on the executive branch to reveal classified
material which the judicial branch Is unpre-
pared fo properly evaluate,

Mr. MUSKIE. I gather that in offerlng‘
that letter from Mr. Saxbe, the Senator.

is suggesting another point: If, for exams-
ple, the bilt Is-amended by my amend-
ment and {s passed and enacted into law
and its constitutionality is challenged,
would it he the Senator’s view that Mr.
Saxbe’s view on the subject of constitu-
tionality ought to be given a presumption
over that of any other opinion that the
court would consider?

Mr. HRUSKA. The language in the bill .

is not intended to serve as the basis for
the creation of ‘2 presumption. That is
not its intent at all, and I do not think
that is its meaning.

Mr. MUSKIE: What is its intent, if it
is not a presumption? If it is not intended
to give the classifler’s judgment a welght
exceeding that of any other Wxtness what

. is it intended to do?

Mr. HRUSKA. Let me suggest this. The
questionr of whether a document 1s prop-
erly classified is a political judgment.
There is no question sbout ib. It has to be
that, when it comes to national security
and foreign policy.

This judgment must take cognizance

of a number of factors, such a3 negotda~ -

tions with other countries, the timeliness
of the moment, the disclosure of ofher
information, and so forth: Who is in a
better position to make this judgment—
the Secretary of State or a district judee?
That is what it comes down to.

Should we permit a judge 1o balance
what he perceives, with his relatively
parochial interests, to be the interests
of the publie, in disclosure against the
interests of the public, in -maintaining

CONGRESSIONAL RECORD — SENATE
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It is a problem of such scope and with
30 many ramifications that it belongs, a3

the Senator from Mississippl has sald,

in the hands and in the minds and in the
decisions of those who are versed in that
fleld and who have the expertise for 1%

That is the reason for the languags
in the bill as it exists—to furnish the
judge, when he is called upon. to pro-
nounce judgment, with the standard and
the requirement that if he finds therse is
a reasonable basis for the classification,
he must. sustain that classification.

"The point should be stressed that this
standard does not equip the courts with
a. mers rubberstamp. They are granted
the right and the authority toreview the
documents in camera. They can over-
turn s classification decision In a case
involving a request for the classified
documents upon finding that there is no
reasonable basis upon which the clas-
sification be predicated. :

It seems to me that we are tamper.ng
here with a highly important subject.
The decision was deliberately made some
years. ago, waen the parent. act was
passed,. and we will be interfering with

that political balance and a matter of

vital importance ji this amendment is

- adopted.. .

I hope  the Senate m]l reject the
amendment .

.Mr. HART, Mr. Presuient will the
Senator yield me a couple o:f m.inutes?

Mr. MUSKIE. Iyield.

Mr. HART. I should like to ask a ques-

tion of the Senator from Maine. I have
listened to the exchange he has had with
the Senator from Nebraska; and, as I

understand, the bill, as reported by the

committee, says that in the matter of a
security document or file, if the head of
the agency—let us say the Secretary of
Deféense—certifies .to the court that he
has examined the document and has de-
termined that it should be withheld, the

court must sustain that finding and cer-

tification, unless the court finds the with-
holding is without a reasonable basis.

Mr. MUSKIE. In other words, he has-

to find that the Secretary of Defense
was unreasonabie.

Mr. HART, I have never been con-~
fronted with the problem of resolving
a national security file, but some of us,
at least years ago, were confronted with
the homely experience of trying an ac~
cident case. Is there not a parallel here?

A plaintiff puts.on one eminent physi-
cian who describes why the blinking eye
is the result of the accident, and the
defendant puts on 10 very eminent physi-
cians who say that is nonsense, that the
blinking eye 1s congenital. That court
can make a decision, choosing which
among the 11 opinions seems most per-
suasive. But If accident cases were tried
under a statute such as this committes
bill provides, would not the court be
compelled fo agree with the plaintid
because thers is a reasonable presump-
tion supporting the blinking eys?

If the Secretary of Delfense files a cer~

“tificate, that certificate is a reasonable

basis: but five prior Secretaries of De-
fense and the CIA Director—and name
your favorite expert—all say thai is

May 30, 197} ?

is stricken, he is handeuffed, {s he not?

Mr. MUSKIE. I think the Senatfor has
described the effect of the amendment
a5 I understand it. :

Mr. HART. I would not be comfort--
able with that kind of restriction.

Mr. BERUSKA. Certainly, the judge has
the right to say that the blinking of an
eyve is, as & defense, unreasonable, Then
that case will go to-the circuit court of
appeals, and I see no harm in that.. X
trust that the Senator from Michigan |
does not, either. But It seems to me that
the door is open by this amendment and
the language is plain and simple: If the
basis is considersd unreasonable and the
judge so finds, then the information must. .
be dlsclosed :

Mr, MUSKIE. I yield myself 1 minute, .

‘and then I will yield to the dlstmguished

Senator from Florida., -~
The difficulty with the Senators To=

- sponse ig. simply this. The Sensator mini-

mizes the implication that the Senator
from Michigan and the Senator from
Maine draw from his language, but themn,.
in. the Senator's prepared remarks, in
which he justifies his language, he justi-
fies it on the ground that the Director of
the CIA is the only man who knows, The
Senator clearly wants {o give his knowl-
edge, his position; and his judgment &
weight far out of proportion ia the Sen-
ator's response to the question raised by
the distingnished Senator from Michi~
gan. :

I say to-the Senator that he canno!:
have it both ways. Either this amend-
ment has the efect of giving a welght to
the classifler’s judgment and certificate
that inhibits the disclosure of informa~

" tion that cught to be disclosed or it does

nob. It cannot.do both, I think I read.it -
correctly when I read it as the Senatar B

-from Michigan has read il.

How much time would the distin-

-guished Sensgtor from Florida l_ik:e”

Mr., CHILES. Four minutes.

AMr, MUSKIE. I yield 4 minutes. bo the
distinguished Senator from Florida.

The PRESIDING OFFICER, The Sen-
ator from Florida {3 recognized.

Mr. CHILES. Mr: President, I supporl;
the amendment offered by the Senator
from Maine (Mr, MuskieY, when. the
Freedom of Information Act was enacted
over T years ago, i was the congressional
intent that from that time forward the
general rule to be observed by all bureau-
crats was that disclosure of information
was the norm and withholding the excep-
tion. Recognizing that the ideal Is not
often observed, the Federal district cours
was given jurisdiction to litigate  dif-
ferences originating from requests.

The past. T years’ experience with the
act- has- indicated that the fsars .of
bureaucratic obstruction were in large -
part well founded and thalb but for firm
guidance by the courts in the more than
200 cases litigated under the act, ths
publie’s right to know would stm be Iltt.e
more than & wish.

The bill before us foday is the result
of extensive hearings which peointed ouf
a number of vrocedural shortcomings in
administration of the Freedom of Infor-
mation Act. I am satisfied that many of
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However, I am concerned by the language
presently found in a section of the bill
which, in my-estimation, would reverse
the central thrust of the Freedom of
Information Act.

As the result of 2 Supreme Court deci-
sion which adopted an interpretation of
the language-in section (b) (%) -of the
original act, information claimed to be
classified for security purposes could not
be examined by the Federal courts to
determine if in fact the classification was
proper and valid. Rather, the Supreme

.-.-Court held that the trial judge must be
- satisfied with-an affidavit from the head
= of the department originally classifying

- the informstion.which affidavit would

-5 attest to the-Dropriety of the classifica-

¥ tion.-This, the classifier would, In ‘fact, "

bhe the judge of -the classification. This
result was patently absiurd. Yet; the cor-

does little.“to remedy -the situation.

, { of this material, the present language
- ance again attempts to hold the view of
the depariment head by stating that the

. court must- accept his affidavit unless it

“is found to be unreasonable. While scem-

tually reverses, the general:rule of the
Freedom of Information Act which buts
the burden of proof upon. .the. Govern-
~ment to establish, the ba.s is for.
holding. :

If the presm . anguage i (b) (&) (."B)

- proof will In effect be shifted away from
o the Govemment: and. Aplaaced w:th the

This is & situatlbn which must not be

T afidavit or other submission- from the

-ever expertise it foumd necessary.. -
However,. to.raise the opinion of cne

" person, especially an interested party,

:-to that of a rehuftable presuription is
. to. destroy- the possibility of adequate

for the Fx-eedom of Inf rm'

oI what we are trying todo in amending
. the bill, to again 'say that the norm is to
be to open things up unless a reason CAnL
. be shown to have them closed.

+sald, there-is 8 yenson, wh¥ i

. four-star genersls or-admirals “will: be

“rgoing to be unreasonable. T cannot buy
: that argunitent; especizlly when I see that

in covering up arhistake, and the'¥Pederal
‘Judge sits there without a bias one way or
- another. I want:him to be able to decide
--without blinders or having to g in one
direction. .~

e 5

I think we would be I:iuch better off

with this amendment. I nrge the actop-
tnon of the amendment. @ -
- Mr, KENNEDY. Mr. Presxdent I yle'ld
myself 5 minutes.. :
The PRESIDING OFFICER "E'he Sen-

rective language in the-bill before us LY
Rather than allow true judicial review. -

ingly, a step forward, this language ac-.

" i) 13 allowed,to stand, the burden of

. allowed to stand.-I do-not argue that an’

head of an agency should be disregarded. -
On the contrary,. I.would hope:that the
= Court, In'its camera examination’of con-

tested documents, would call upon what-~

- judicial oversight which Is s 1necessary securify must-not be utllized by the Water-

. gatel Committee. We sat around this table,’

‘I, as the 'Senator fromi_ Mlssiseu »pl(
are judges
golng to be so unreasonable? ‘We say that.

eneral or thattadmiral has participated
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opening remarks I mentioned some words
of the President of the United States

when he issued his new Exeeutive order

on classification. This concern which has
been expressed by the Senator from Flor-~
ida, the Senator from Maine, and the
Senator from Michigan is very real. This
1s what the President of the United States:
said in talking about classification, and
it supports the basis for the amendment
of the Senator from Maine: - . .
Unformnatel‘r, the system of classification :
which has evolved In. the United States has-
falled to meet the standards of an open and_
democratic soclety, allowing too many papers
to be classified for too long a time. The con-',

‘trols“which  have been imposed on classtfi-"
cation  authority have ‘proved unworksable,
and classification has Irequently-served to’--

conceal bureaucratic. mistakes or to prevent
embarrassment to officlals and -administra~

d'of sentiment

ator from Maine. In reviewing hearings-
before the Committee on Armed Services, ;
dealing ‘with the transmittal " of docu-*
mentsfrom the National Security Council”
t6‘the Chalrman of the Joint Chiefs of-~
Staff, I find the fonowing on age 4 of
..those hearings; pa.rt 2 S

~" The Caamman. T do not. know of any’cbing
now that really 18 national security. We have -

- mot been able to find out anything. But when -
7. weget Into it it wm be a matter or judgmnnt
" and 8o forth..” . Lo

Senator Hum-ms Wh
: judgment? . .
" The CHAIRMAN. The committee I am not -
trylng to overrule anyons as a member of this

.. committee, you know that, but 1+ 1s all right -
" for you to raise the point. -
Genuemen anyone else want to sa,y any-
. thfng‘! e, Comi ey

Senamr Syunrmn Lsst summer when the .
special’ prosecutor sent us some papers taken
.outof the Dean file, in. Alexandria, and which’

. had; a»lot #o do-with CIA and military matters,

they ‘were sent here and also gent to the Ervin -

committee. Hastily everyone wanted to seeus -

at once, the State Department, the CIA, FBI,
DIA. Anybody I left out, Mr. Brasweu? =

- Mf: ‘Braswery, NSA, ¥ think. - -

- Benator’ SYMINGTON. Yes, and they an said
these papers from the ‘standpoint of nationsl -

I said, the best thing 1o do would be to first .

read the papers Mr. Dean put in-his safe.
before- we consider making s decision to Te--;
quest Senator Ervinh not to vse them. 8o we”
react the papers. They literally had nothing to-
do, that we could see, with the national secu~

has triggered the amendment of the Sen-+

%

% make one technical point with respeci to

to” ma.ke 1hat:

: $9325
90008- 2

L the committee amendment to
the Freedom of Information Act wouid.
add some presumption to their conclu-
sion. That presumption s what the Sen-
ator from Maine is attempting to erase.
And these excerpts illustrate his point.

I think the amendment makes sense, .
and I am extremely hopeful that this
body will support the Senstor from
Maine. I think it is a responsible ap-
proachk. It is sensitive; as we reviewed

. earller, in terms of protecting the kinds

of classified material, where that pro-
tection is legitimately essential to our
security and the national defense. The -
amendment.would reach the Iinds of
abuses we have seen fa.r too often in re<
cent times, - o e R

I hope the. amendment s a.izreed to

Mr. MUSKIE. Mr. Presidem; I yield

myself 2 minutes.
", ;The PRESIDING OFFICER. The. Sen~
‘ator. rrom Maine is recognized.

Mr. MUSKIE. Mr. President, ﬁrst. may
' Isay that if the committee bill prevails,
-I would like to see something that min-
imizes the question of presumption, bui
1.am afraid to raise the-issue because, in
- the _proper perspective, we ha.ve to de-
seribe the situation as it is..
- 'Then, Mr. President, I would Iike xo

the letter "to- SBenator ' Hrusga by -ihe-

Attorney Creneral, Willlam Saxhbe, which.
was put in the -REicorp earlier. The At--
tomey General’s letter. reads: 0 g

‘In sddition, the suggested change woukz
call for de 1.0v0 revsew by a court and shift..
the burden to the govemment. - B

I wish fo correct that. Section (a) o
- the Preedom of Information Act provic!e 3
that in court eases “the burden is on th-
agency to sustain its action.” That is n-
-shifting of the burden. The Preedom oi
- Information Act imposes this burden for

-.a&7Very real reason. . That resson is'the

‘weight " of 'the Pederal bureaucracy, -
" which has made it almost “1mpossible for
us to come to-grips with secrecy control
and Bmit the classification process, - .. .
* I withhold the remainder of my time .
‘The PR.ESIm:G OFFICEIL Who
Tyields time? - i
Mr., MUSKIE. Mr Preslden I am
- happy to yield 4 minutes to thf- distin-
* guished Se:natat from North ¢:’arohna=
(Mr. ErviN). - S S T ;
S Mr. ERVIN M.r President B rise in"
support of this amendment. It seems to
. me that we ought net to have.artificial- -

rity. One of the staff members sald, afier we:, weight given to agency action; which the

had.read for.10.0r 15 mimites, it looks to- ma

as.if"this 1s more a case of national ambar--‘

rassmient than national security. In my opin.-*
. ¥ lon; hecould ‘not have" beeri more right.'
** reasonable but & Federal district judgeis -

So having been through that syndrome last
summer, that particular aspect, and because
ot all -of the various stories that have been '’
getting out, . I would join: the Senator from::
Iowa and hope we make a full report.on this. -
situation, one way or the other because I do

. not see any natlonal security involved. Ad-.

miral Moorer said-he knew everything being
done.’ So°I do not see the na.ttonal securtty
angle. - -~

The CHAIRMAN. I have &lready told you
“twice;that I have not,run acrosa anytmng, ye:
that; is national security, . .0 o e

Here, supposedly the most sensitiv&

bhin
do.:: % g
It has always- seemed to me thaf; alt
Jud.icial questions. should be determined

. de novo by a court when the court is re- -
‘ viewing agency. action. One of the things
* which has- been. most astounding to me

_during.the time' I have served in the

Senate Is the reluctance of the executive -
departments and agencies to let the

American people know how their Gov- .
* ernment i3 operating. I think the Amer- -
Ican people are entitled to know how
those who ure entrusted with great gov-.
- ernmental power conduct themselves.

- Several yzars ago the Subcomndttee on

in :its present. Iorm certainly would- -

S e

materials are considered classified by the - Constitutional Righis, of which I have
heads of these respective agencles men-:- the privilege of.being chairman, con--
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of the use of militarA
on pivilians who, inr most insiances, were
merely exergising their rights under the
first amendment peaceably to assemble
and to peiition the Government for re-
dress of grievances. At that time, as
chairman of that subcommitiee, I was
informed by the Secretary of Defense,
when the committee asked thab one of
the commanders of military intelligence
appear before the committes to testify
that the Department of Defense had the

_ rrerogative of selecting the witnesses
- who were to testify before the subecom-

mittee with respect of the activities: of
the Department of Defense and the Deg-
partment of the Army.

On another: occasion I was informed‘

by the chief counsel of the Depariment
of Defense that evidenee  which - was
quite relevant to the committee’s inquiry,
and which had been sought by the eom-~
mittee, was evidence which, in his judg-
ment, neither the commitiee nor the
American pecprle were erxtitled to have
or to know anything about. >

And so the Freedom of- Information-

Act, the pending bill, is designed fo-make
more secure the right of the American

people to know what their Government

is doing and fo preclude those who seek
to keep the American people In ignorance

from being- able- to attain theu' hmrt’ 3

desire.

I strongly supporf: the amendment of-
fered by the distinguishéed Senalor from
Maine, of whiclh I have the privilege of

being a cosponsor, because if makes cer<

tain that when one is seeking public in-
formation, or Informationr whick ought
to be made publie, the matter will be
heard by a judge free from: any presump=-
tions and.free: from any artificiak bar-
riers whicl: are designed to prevent the
withhwolding of the: evidence; and I sin-

cerely” hope- the: Senate wm 3dopt this;

amendment.. o
I thank the Senator for yielding

Mr. MUSKIE. ¥ thank the distine

guished Senator from North Carolina,

Mr. President, at this time I withhold
the remainder of my time. =
" The PRESIDING OFFICER
vields time? -

Mr.. HRUBEKA., Mr., Mdenh I yield
mysell 3 minutes. - ¢

A little while ago the question was
asked whether the Director of the CIA
or the Secretary of State 1s the only man
who ¥knows whether information should
be classified or whether a district judge

Who

equaily situated with- regard to matters.

relating to natlonal security or foreign
policy as any other omcer of’ the
Government. .

Mr:. President, it is not o questlon
whether or not he is the only man. The
courts themselves have said; as has al-
ready been cited in BEpstein versus Resor
in 1970, wherein certiorari was denied
by the Supreme Court, that the judiciary
has neither the “aptitude, facilitles, nor
responsibility™ to mseke political judz-
ments as to what is desirable in the in«
terest- of national defense and foreign
policy. That is fheir decision, Mr. Presi-
deni—it is not. the conrt’s business to ab-
sempt to welgh public Interests in the
disclosura: ot‘ this mformatlon These are

CONGRESSIONAL RECORD — SENATE
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of the cowrts.

The Supreme Court, in the ease of
C. & 3. Air Lines against Waterman
Corp,, inn 1848, held to the same effect.

The Harvard Law Review note reached
that same conclhusion.

It is not a matter of any one person’s.
knowing who is the one who would best
know. There is the review, the frial de
nove, to be sure. The bill is written so
as to place upon the distriet judge the
responsibility -of determining whether
or not there is a reasonable basis. If
there Is no reasonable basis, thenr he
orders the information disclosed, If

~there is a reasonabie basis, he is charged

with. the responsibility of maintaining

“the confidentiality of the information.
- Under- that system, it would be an- ap-
pealable order. It would be somethxng"

that could be reviewed.

The further suggestion is mao‘_le that
there is-no indication that a district
judge will be unreasonable in acting un-
der the amendment of the Senator from
Maine. I would not think that any judege
would be unreasonable. But thati is not

the point. If the district judge finds that

there is no reasonable basis for it, should
he still have the power to say, “Release

.the information, anyway”? That is the

posifion. for which. the Senator from
Maine lg arguing. That is exactly the
position for which he is arguing.

The PRESIDING OFFICER, The time-

of the Senator has expired. -

Mr. HRUSKA. I yield myself 3 mm-
utes morse,’ :

In all a,pplicatlons for the dlsclcsure of

“public documents, the procedures, under

the amendment of the Senator from

Maine as well as under the bill, are the

same.. The documents would be avallable

if the matter cannot be resolved on the
‘basis of affidavits.. The documents are
.. available for examination in camers, and
it will be for the judge fo examine them

and determine whether there is 2 reason-~
able basis. .

Under the amendment proposed there
1s no standard. to guide the courts.in this
difficult- area. The purpose of the lan-
guage: in the bill is: to require the judge
to. determine whethier or not there is a

- reasonable basis, If there Is, he holds the

document; if there Is no reasonableba
he may order it disclosed. o

Mr; President, there are dmiculties in
gebting papers from the Government apd
its: agencles. There is no question that
there are abuses. But, as I indicated in
my earlier remarks, many -steps have
been -taken pursuant to the Executlve
Order 11652 to correct those abuses.
However, again, I say that the lssue of
abuses is noé relevant to-a. consideration
of the amendment proposed by the Sen-
ator from Maine.

Finally, T must say;, Mr. Preszdent that
the adoption of this amendment could
endanger the passage and approval of
the bill into law. It will substantially
alter that finely tuned balance. We have
competing interests that are highly con-
troversial in this fleld that must be en~
compassed and balanced. L

Mr, President, it is my hope that the
amendment w1l.1 be defeabed.
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to the Senator from North Carolina.

The PRESIDING OFFICER. The Sen-
ator from North Carelina is recognized.

Mr. ERVIN., Mr President, the ques-
tion involved here would be whether a
court could determine this is a matfer
which does affect national security. The
guestion is whether the agency is wrong
irx claiming that it does.

The court ought not to-be requned to
find anything except that the matter af-
fects or does not affect national security.
If a judge does not have enough sensé to
make that kind of decision, he ought
not to be a judge. We ought nob to leave

that decision to be made by the CIA or

any other branch of the Government.
The bill provides. that a court cannet

reverse an agency even though it finds.
it was wrong in classifying the dociument.

a5 heing one affecting national security,

unless it further finds that the ageney -

was not only :Wtong, but a;lso BNTeasof-
ably wrong.

With all due respect to my friend, the
Senator from Nebrasks, is it not ridicu~

ious to say that to find out what the-

truth is, one has to show whether the
agency reached the tmth ina reasonable

- manner?

“Why not let the Judge determme that
guestion, because national security is i
formation that affects national defense

and our dealings with foreign countrie&" :

Tha.t. is all it amounts to.
¥ a judee does not have encugh sense
to-make- that kind of judgment and dew.

- termine the matier, he ought not to be 5

judge, and he ought not to inquire
whether or not the man reached the
wrong decision In an unreasonable or

- reasonable manner,

“The PRES?DJE\TG OFFICER. Wh(r
yields {ime® - =

Mr. HRUSKA. Mx‘. Pzesident ¥ yieid
myself 3 minutes, -

Mr, President, will the Senator respand
to a guestion on thab subject? He and. T

-have discussed this matter prelnmnaﬁly

to coming on the floor.
If a decision is made by a court, either

nrdering a document disclosed or order--

ing it withheld, isthat judgment or order’
on the part of the district court judoe
appealable to the circult court? ..

- Mr. ERVIN. I should think so.

“Mr. HRUSEA. What would be the

ground of appeal? |

‘Mr. ERVIN. The ground ought to e

not whether a man has reached a wrong
decislon reasonably or unreasonably.. It.
ought to be whether he had reached a.
wrong decision.

Mr. HRUSEKA. I did not hear the Sem-

“tor.

Mr. ERVIN. The question mvolved
ought to be whether an agency reached:
g correct- or incorrect; decision when it
classified a matter as affecting national
security. It ought not to be-based on the

question whether the agency acted rea-

sonably or unreasonably in reaching the
wrong decision. That is the polnt that
the bill provides, in effect. In other words,
& court ought to be searching for the
truth, not searching for the reasen for
tile guestion as to whether someone rea~
sonably dld noh adhere to the. truth in
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naticnsal seeurity. -

A HRITSKA. ‘The bill presently :pro-
vides that a judge should not disclose
& classified document if he finds & rea-
sonable basis for the classification. What
would the Senator from North Carolins
say- in response ‘to the following ques-

tion: Should s judge be able to gp ahead
and order the disclosure of.a dncum

ent
exen if he finds g xea_s_o_nable bas1s for
the-classification? "

" Mr, ERVIN. I i 1o

. _M.humghm
mnm_taui&@;mmw&lg_&i'l do
not think that m::judge should have 1o

inquire as to whether a man acted ren- . .

sonably or unreasonably,.or whether an
cy. or department .did the ‘wrong
and actedreasonably or mxrease)n-

Bbl-y LK
“The questiondmght to ‘be whetbc:r

- glassifying the decument as affecting aa--

~ tional security wss @ correct or an in-
--correct decision..Just because @ person
acted in a reasonable manner in coming
to a wrong conclusion ought not to-re-
) wrongtul conclusian he

s Mr. HR‘USKA..n Mr President I a.m
grataful to the Senator for his confirma~
tion that suchra decision woum beap-
pealable a :

+ However, on.ﬁ:\e second pari of «his |

" mnswer, I cammot get:out of my raind 'the
Janguage of the Supreme Court.This:is
the particular language that the Court
has used: Decisions sbout foreign policy
are decisions “which the judiciary has
neither aptitude; facilities, nor.respon-
sibility and which has long been held'to
belong in the domain of political power
Dot .subject to judicial -intrustonor-in-
Squiry.” C. & S..Aijr Lines v. Wutetman
Corp., 333 U.S. 103 (1948). ¢

That is not 'their ﬁeld thab s not
their policy. 7 iw=

m— ERVIN: Pardon me. A court. is

meLl
thw;_z_mhmsnnamwpclumon,

a determi-

and the ohestion would be on a dete
nation _as to whether the conclusion of
1he agen Jwammmm-

& Mr. HRUSKA. Mr. President, T yleid
. Tnyself 2 ninubtes’to read from. the Siu-

Ppreme Court case:of. C. & S. Airlines ver~

‘sus- Waterman Corp., 333 U.S. 103.(1948)%
i‘ [Tihe very nature ol executive decisions as
! #o - foreign policy Is. political, not judictial.

Such decisions are wholly confided by our
- Lonstitution to the political deparimentis of

ithe government, Executive and Leglsiative.
'I'h.ey are delicate, complex, and Involve large

‘eteraents of prophecy. They are and should

e undertaken only by those directly respon-

“sible to the people whose welfare they. ad-

vance or imperil. They-are decisions of a kind

dor which the Judiclary has neither aptitude,
facilities nor responstbility and which has

-long been. held-to_ belong in the domaln of

‘political power nHok” subject to juldiclal in-

trusion or inquiry. 57

Mr. President, I think that & pmtty
plain language. I stand by it. L
In this eonnection, as I understand
Sena.tor MuskIe's amendment, the bur-
den of proof is upon the Government to
‘demonsirate what harm would vefall the
United States if such information would
: be made public and the court is to weigh
«such factors against the benefit accruing
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eleased. However, no standards for guid-
ing the court’s judgment are included.
It seems obvious to me that in an area

wHEFE_Ihe. colits fave themselves ad-
mitted their inadeqguacies in degling with
theseissues, Congress should endeavor
to.provide the j ce. The re-

ported version of this bill does so. It pro~
vides that only in the event a court de-
termines the classification of -2 document
to be-without a reasonable basis accord-
ing to criteria established by an Execu-
tive order:or statute may it order the
document’s release. .- -

“Therefore, I respectfully 3ubm1t that
Senator MuskIe's proposed amendment

does-net adequately come. to grips with °

the variois. competing CONnCErNs
in this issue. .. . Rt

My ,AMUSKIE. ‘Mr. Presi
mrch time have I remaining?

The PRESIDING OFFICER: The Sen- -

ator from Mame has 21 m_mutes remaln-
ms

MUSKDE Mr. President ‘I Sdeld,

myself 3 minutes.

distinguished - Senator from:Nebraska ex-

pound at length on what.he believes to"
be the: facts and say that the judges are

not.qualified to make evaluations of clas-
sification decisions. . ...

1f ‘he believes what he says he beneves,
he has got to be opposed. to the commit-
tee bill because the committee bill estab-
lishes a procecure for jundicial review.

If he believes judges to be as unquali-

fied as he describes them, eloguently and
vigorously, on the floor of the Senate, he
has to be against the bill to which he
has given his name and support, because
that bﬂl rests on the. process of judicial
review. !

The second point that I wish to make

is, of course, that judges can be un-

reasonable, ‘as-my good Iriend the Sen-

ator from" North Carolina has pointed’

out. But what about the executives? Let

me read, from the committee report, the .
language of Justice Potter -Stewart In:

concurring with the majortty opinion of
the Supreme Court in the Mink case tha.t
we seek in this bill toalter, -7 . "
Justice Btewart stated: .
‘hes bullh into the Freedom of
Information ‘Act an exemption that provides
no means of guestioning -an -executive de-
ciston that determine a document is secres,
however, cynical, myopic, or even corrupt
that decisiou might have been. =

Now. that is the opinion of a justice

who -conciirred -in- the - decision ‘in the -

+AX believe foreign pelicrcunsid! ns
‘ ‘anmlmmons de-
in the national security field, cl'ea.rly urg- e

Mink ease which denied judges in-eamera
review of executive decisions-to classify

ing the Congress, in my judgment, to
something a.bout it, angd that is what we
seek to do.

1 simply.cannot understand t.he posi-

tion of the Senator from Nebraska (Mr.
Hrusxka) In supporting, on the one hand,
a judicial review process deslgned to open
the door to examination of executive
decision, and then on the other hand

closing that ‘dcor part way back asgain, -

because that is the clear purpose of the
presumption written into the act. :

So I hope, Mr. President, that, having
taken this step, that we will not take part

amendment- for the reasons that I Lave:
amply discussed this afternoon. .

'I.am ready for.a vote at any tirme, but
I will withliold the remainder of my:
time until i.-is ctear that the Senate 13

the vote.

Mr. TAFIL-Mr. President, the Judi-+
cial tiee deserve our appreciation
for the significant work thatis embodied
in the bill befcre us.today. : -

These amendments to the Freedom of
Information Act  will accomplish the:
committee c¢bjective of providing more

- open access to Government aciivities.

The fresh air that open access will bring
can only strengthen our .-form of Gov~-
ernment. Informed citizens and respon-*
sive Governinent agencies will go-a long
way toward restoring thefaith and con--
fidence that:the American people mmt
have in our Institutions. -+ -

' The amendment offered to’ s 4.'543 by

_‘;he Benator from: Maine whicl: deals
with .classified “Information relafing to -
‘national ‘defense: or forelgn poliny will' -
: : ot Ve th<~ mterests of clear legislataon )
Mr. President, I have listened ‘0 . the : assist In

“system for centuries

mg avaﬁa blie sucﬁ sensi ve a.ssxﬂed
Waterial. ¥

~ITSeems «wme that the: commitiee ver-. -
sion of 8. 2543 offers a definite pmcedure

S and” a definite standard -by: which ma<

tional:defense or foreign policy classified
information may be examined in a-court -
proceeding. The-court Is not-réquired to
conduct a de novo review, most -courts-

_are_not knowledgeable in The Btsitive
1(1@%11_129];;3' g actors ~ VRAL TSt be

“Hiate-

rial deserve< ar.in fact demands classifi-

cailon. Under the committee version a
eourt needs to determine if -there is a

-reasonable hasis. for: the agency classifi-

cation. The standard “reasonable basis”

is not vague.‘,gi' gﬁldard of reasons
ablaness has L “mdmial

-The proposed. amendment would call

.for 6 de novo weighing of all of the fac-

tors and leave the determination to the
cowrt accorcing o a weighing of all the
information which'is much more vague -

-than that standard promuigated by r.he o
‘committee, -

The executive branch has especxally
significant responsibilities " in - foreign -
policy and national defense. The 1 ecently"

onducted Middle East negotlations by
ur Secretary of State had to he con=-
ucted in secret and we are: now enjoy-

‘seérve special ommit-

1 attention and the ¢
~t@g version of S. 2543 accords them such :

special attention. ; .

It does not seem worthwhﬂe to con.fuse
‘the standard that the committee has set
nor does it seem useful to diminish the

s 'executive branch’s flexibility in dealing

with sensitive forelgn policy matters.

I intend to support S. 2543 and urge
my colleagues to approve it . without
amendment. -

Mr. KENNEDY. Mr. Presxdent, a par- -
liamentary inquiry.

The PRESIDING. OFFICER The Sen-
ator will stateit,
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\/fr EENNEDY. Are there a sufficient
-number of Senators present to order the

R R T L L A N A T S Py

NAYS—29'
Nunn

Allen
veas and the naysApproved For Releager2001/08/385CIA-RIET5Be380

The PRESIDING OFFICER. There is

Mr. HRUSKA. Mr. President, I have

nho further requests for time on this side
or in opposition to the amendment.

Mr. RENNEDY. Mr. President, I sug~
gest the absence of 2 quorum, with the
time to be charged to my time.

The PRESIDING OFFICER. The clerk
will call the roll.

The legislative clerk prooeeded to call
the roll. :

Mr, KENNEDY. Mr. President I ask
unanimous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered. :

Mr. KENNEDY. Mr. President, I ask
for the yeas and nays on the Muskie
amendment, - .

The yeas and nays were - ordered

The PRESIDING QFFICER. The qlies-
tion is on agreeing to the amendment of
the Senator from Maine (Mr. MUSKIE).

- On this guestion the yeas and.nays
have been ordered, and the clerk will
call the roll,

The legisiative- clerk called the roll.

Mr. ROBERT C. BYRD. I announce
that the Senator from Arkansas (Mr.
PULBRIGHT), the Senator from Alaska
(Mr, GraveL), the Senator from Indiana
(Mr. HarTKE), the Senator from South

. Carolina (Mr, HoiLiNGs), the Senator
from Yowa  (Mr. HucHEs), the Senator
from Hawail (Mr. Inovys), the Senator
from South Dakota (Mr. McGovery),
the Senaior from Rhode Island  (Mr,
Pzrn), and the Senator from Alabamsa
(Mr. SparkMan) are necessarily absent.

I further announce that, if present and
voiing, the:Senator from Alaska (Mr.
GRravEL) would vote *“‘yea.”: .. .

Mr. GRIFFIN. I announce that the
Senator from Utah (Mr. BenNeTT), the

. Sensator from New-York (Mr. BUCKLEY)
and the Senator from  Illinois (Mr.
PErcY) are necessarily absent.

I also announce that the Senator from

Colorado (Mr. Dominick), the Senator
“from Arizona (Mr. Fannin), and the Sen-
ator from South Carolina (Mr. THUR-
MOND) are absent on official business.

On this vote, the Senator from Ilinols

- not a sufficlent second.

" (Mr. PErCY) is paired with the Senator -

-from South Carolina (Mr. THURMOND).
If present and voting, the Senator from
Illinois would vote “yea' and the Senator
from South Carolina would vote “nay.”
The result was announced—yeas 56
nays 29 as follows: .

[No. 219 LEg]

"TEAS-—56
Abourezk -Eagleton Moss
Aiken Ervin Muskie
Baker . Hart Nelson
Bagﬂ - . gaskeil ;ackwood
Be: atfleld " Pastore
Bentsen - Hathaway ATSONR
Biden Huddleston ~° Proxmire
Brock Humphrey Randolph
Brooke Javits Ribicof
Burdick Jahnston Roth
Byrd, Robert C. Kennedy Schwelker
Case Magnuson. Stafford
Chiles Mansfield Stevens
Clhurch Mathiss Stevxejzlzxson
- Clark Meintyre - gton
Cook Metcalf %r“
Cranston Metzenbaum  Welcker
Doie Mondale Willlams
Domenici Montoya

Bible Hansen william L.,
Byrd, Helms Stennis

Harry F., Iz, Talt
Cannonr - Talmadge
Cotion Long %owet
Curtis oun
Eastland McClure =
Fong MeGeos

NOT VOTING—15

Bennett Gravel Mc3overn
Buckley Hartke Pell |
Dominick Hollings - Percy
Fannin Hughes Sparkman
Fulbright Inouye Thurmond

So Mr. Myusxig’s amendment (No.
1356) was agreed to.

Mr. MUSKIE. Mr. President, I move
that the vote by which the amendment
was agreed to be reconsidered. =
- Mr. KENNEDY. Mr. President, I move
to lay that motion on the table. . .
~The motion - bo lay on the table Was .
agreed to. . .

Mr. :BAYH Mr President, I send my
amendment to the desk and a.sk that iy
be -stated.

The - PRESIDING OF’FICE’R (Mr.
Herms). The amendment will be stated.
‘The legislative clerk read as follows:
.On page 9, line 9, following the word “per=
son’ insert the following:

*“When such records are made avallable un- -
der this section . in matters. which the person
seeking those records can demonstrate to be
of general public concern, the agency com-

plying with the request for the records shall

meke them avallable for public inspectionr
and purchase in accordance with the pro-
visions of this act, unless the agency can .
demonstrate thaf such records could sub-
sequently be denled to another individual
under the exceptions provided for in subsec-
tion (b) of this act "

MrT. BAYH. Mr. President this amend—
ment is .designed to make certain Fed-
eral departments and agencles comply
with both the lefter and the spirit of
the Freedom of Information Act in mak-
ing public requested documents in mat~
ters of general public concern.

; It is not consistent with the intent of
Congress for an agency to comply with

-a reqeust for a certain document. under

the Freedom of Information Act, bul, at
the same time, to refuse to make thad
document available to the public despite
the legitimate and broad public nature
of the document in question. )

Yet, this Is precisely what happened in

. & Freedom of Information -Act request

which I made earlier this year fo the

- Federal Trade Commission. Probably the
- -best way to demonstrate the real need

for adoption of the amendment I have
offered would be for me to recount my
experience in seeking iniormation from
the PTC. .

On March 20 a public interest law
firm—+the Institute for Public- Interest
Representation at the Georgetown Uni-
versity Law Center——wrote to the Federal
Trade Commission on my behalf request-
ing a copy of a transcript of prehearing
conference the Commission had con-
ducted on December 18, 1973 with eight
major oil companies which the FIC has
charged with engeging in anticompeti~
tive practices.

That request was based on the Free~

D N LT A v
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dom of Informa.tion Act. Subsequently,
eceived no substan~

r my attorney had
sent 2 weeks earlier, I filed suit In U.S.
District Court here in Washington
against the FTC to secure & copy of the
requested transcript.

While I did not take lightly the sig-
nificance of a U.S. Sensator suing an
agency of the Pederal Government, I
felt the issue was of such importance
that this strong action was required. In
seeking access to the transeript, I must
emphasize, I did not merely want to
secure this material for myself.

Certainly the Senator from Indlana
did feel it would be helpful to him in .
weighing current energy-related legisla-
tion to have the information being gen-
erated in this very important proceeding
before the Federal Trade Commission.
But beyond the need which I felt I had
for the document, I also felt that it was
Important that the transeript of a pro-
ceeding against the eight largest oil com-
panies be avallable to the puble.

Few issues have generated as much
concern among the American people in -
recent months than the energy crisis.
Much has been charged about the role
of the oil companies in contributing to
and exploiting the energy crisis, and the
FTC allegations of major anticompeti~
tive practices against the oil companies
go-direetly to the heart of the public con- .
cern regarding the role of the oil com-
panjes

It, therefore, seemed to me imporba.nt;_
that not only should the transecript in
question be availahle to the Senator from
Indiana, but that transcript should be

" part of the public record of the FIC,

available for examination and purchase
by the media and individual citizens.

. However, when, on April 30, the F1IC
agreed to my request for the December
18, 1973 transecript, it did so on a very
limited basis. Speclfically, the Commis-
slon provided coples of the transcript to -
me and to three State attorneys general
who had requested it. The Commission

“did not add the transcript to the public

docket In its case against the oil com-
panies, and when newsmen requested a
copy of the transeript they were told they
would have to make individual requests
for copies under the Freedom of Infor-
mation Act.~ L

This limited relea‘ae of the transcripi;
was especially incongruous since-I-was
not under any constraint in what X eould -
do with the copy deiivered to me. Accord-
ingly, to save those newsmen the time
and trouble of bringing individual Free-
dom of Information Act eases against the
FTC, I provided access to the transcript
to anyone who- wanted to come to my
office and examine it. - ’
It is evident, Mr. President, that m. its
limited response to my request the FTC-
had complied with the letter of the Free-
dom of Information Act. But it is equally
evident that in refusing to add the re-
quested transcript to the public docket
in its case against the oil companies that
the FTC had not complied with the splnt'
of the act;

This amendment is designed to avo:d
such evasion of the true purpose of the
act.

I must note, Mr. President, that the
amendment is written in such a way so
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as to place the r bitt céz.gb Egﬁm
strating that th ﬁﬁé\!&%ﬂ%ﬁﬁ%ﬁ@ﬁs gﬁot%Q f

general public.concern on the individual give me a copy of the first conference
requesting the material. The purpose ol transcript; and I hope that before we
this part of ihe amendment is to guar- ere through;, they will promise to give me
antee that the various agencies do not other transcripts as these hearings are
have to make generzl release of all in- held. ¥et while Bircr Bayy happens to

formation provided for under the Free- be a SBenator from Indiana who wanis
dom of Information Act. If would be an this material to make proper decisions on

uniair and burdensome requirement on energy issues; but I think the public has -

the agencies to insist that documents of - & right to know what is going on before

limited interest—for example, scmething the PTC as well, This amendment would -

required for academic research —-be made make that possible; by requiring that a
publie. Ergd v copy .of these documents be put in the
Also, the- amendment dow pvermit the public records, pursuant to the pravismns
of ‘this act. o

agency faced with a request that infor-
- -mation be made public to object tothat .
. request if the agency can argue success- time as I may require. -

. fully that subsequent requests for the "Mr: President, I urge the acceptance

" documents. might be denied under the of 'this amendment. T belleve that the -

exceptions. pmvided for in subsection (b)
«0f the act::. L TLinHE AR
- I I may take my experiencf, thh the .

‘Senator from: - Nebraska. has been in-a
formed ‘of it as well.”

'oll companies®is of general public con- "and #f it meets the other requirements of

L. cerm and 1t is.not unreasonable to place . theFreedom of Information Act relaﬁng'

. the responsibility for demonstrating this ‘jo disclosure, that information should be
Iact on the Sepator from Indisna or:any ‘avanable to other citizens as well. :

.other Mividml .nequest_ms materia.'i ‘-~ -The amendment does have certain pro- »

#":this eatem - : “tections. When an agency attempts tore-
-~ As yor the ﬂght oi- the 3EEHG.V o ob- -~ ‘spond positively ‘afid constructively toa
ject, I see nd problem-in giving the g ‘of an -individual, -even though

-7:. agency the responsibility—if it does not- the act would allow - withholding, the

“ . want to makesomething puble<:to prove ‘pgmendment -has certain’ protections for
‘that the material in question might un- -the sgency so’it does not have to-release

+ der different circumstanees qualify for a “thig -generaily “automatically, "I think "
subsect,mn (b). exception. I am satisfled ‘makes a good deal of sense. I beéleve it-

.enece again using my experience as an ‘carries forward the spirit and-the pur-
-example, that the FTC coukl not make a ‘pose of the legislation In éncouraging re--
successful. argumem; of this nai:ure inthe Yease of information, and I hope that
-0l company case.- _the amendment will be accepted bY the
. Ido want wanphas:ze. Mr Prmsident “Senate. -

that in citing' 'my experience as an ex- -
-ample I am:notirying to pass an amend-

“Sen: jeld me 2 minutes? ~
ment of relevance fo a single issue in - ator 71 Y oSt

. Mr. KENNEDY, I yi¢ld.

which I was invoived. Rather, I cife this - M, HR’USKA. Mz presmeﬁt : upon’

1t 35-found. that_this ‘smend- eRt Prociedings, (B) deprive & person

‘viction that iy the amendment-X propose “ment does clarify thé law. The emend-""
ment contains a -gafeguard, by reference
to section 4 -of Public Law 90-23,

gxperience.as:anexample; willathe con- qp

addresses itself ‘properly to my experi-
-ence, it would work in the future on mat-
ters of similar’ public concern. In this ecommonly known as the Freedony of In-
- requests are mmade in areas of general im-
- . portance, 'we-¢an be satisfled that Fed-
mie:dm;ﬁe w11} have to meet both the .
L Spirit of the law. “Thfact, I favorit.
<" Mr. President, finally, .what his “ iy, KENNEDY. MY, President, 1 yield
. amendment is daig'ned to do is to satisfy back the remainder of my time.
what I think the intent was of the orig-
g{haceﬁ:nd the b;g brought-to.us teday ot vy fime.

: e distinguished Senaior from Mas-  iThe PRESIDING OFFICER. The ques-
- sachusetts and .others who are joining .4jon 45 on agreeing to the amendment
w him, as I;am, ¥ propesing: the mew “nf {Me Senator from Indiana. -
d jlmenm Amct. s mthe T'Im, ﬂm‘; T8~ - The amendment was agreed to_
My amendment specifies ‘that if an in- - 15 opex to further amendmeni‘..

‘of those items ‘whicn are excluded from
its purview. . -
Thave no ofo}ecﬂon‘to the amendment.

“dividual, under:this aef, 15 entitled to - e ;
; ,Igfarmatmn Act to be applied whenever

information that is a matter:of some endz semd
»-. public concern;:w:eopy -of .the:informa- ,pﬁet am ; aent, whjch L fo the

" tion that is given to the individual should

~ glso be spread on the agency’s public

record, so that members of the news .

media and jndividual citizens may have 7
access to it

© As I said, T have been lnvolved in this .

e PREFIDIN - OFF’ICER. The
améndment will be stated.

On page 14,  line 23; insert the ward
‘wm:king" between ~10% and ‘“days.” .

.. muatter with the FTC relative to some of . Mr. HRUSKA,' Mr. President, this
- -.the prehearing conferences they have . amendment has t0 do with the time lim-
. been holding -with the major.-oil com-~ itation.for ihe purpose. of filing an an-
panies. At long Iast, after having to take swer-or extendmg the timewithm which

CONGRESSIONAL RECORD —SENATE

SMr. - KENNEDY. T- yield myself such‘

: nmendment
= It seems to e to make eminently good: :
« FPTC as an-exemple, Mr. President; it Is éense that i information is going to be
obvious that the ¢tase agalnst the rajor made avallable o a particular individual,

‘Mr. HRUSKA. Mr President wm the‘

~- the extent:

-Mr. BAYH. Iyield back the remainder ‘

/"The PRESIDING OFFICER, 'Jn;e' il

"‘The legisiative clerk read as fonows. ‘

5 9829

to take an answer should be given to ce: "tam ap-
0068800.%

QﬁBQR

@sure..The general ref-
erence to {ime limitations {5 in terms-oi
“working days.” By inadvertence, I take
1t, line 22, page 14, simply says “for more
than 10 days.” The amendment, tech-
nical in pature, would- insert ihe word
“working," so that it would be for not
more-than 10 working days. That is the
purpose of the amendment a.nd I urge
.‘d:s adopticn. :

“Mr, KENNEDY “Mr. szident thisisa
technjcal -clarifying amendment. It is
useful and consistent with-the other pro-
visions of. the bill, and I urgexlts adop-
tion.

I yield back the remainder of my time. 3

“Mr. HRUSKA.-I mekhhack t.he re-
mamdero*’ my time. .-

-The PRESIDING OFFICER (Mr Dom-
mcr) The question is on agreeing to the

“The amendment was agreed to -

“The PRESIDING OFFICER. 'I‘he b
15 open xo further - amendment.

- AMEBENDMENT ND. 1361

. B:ART ‘M. President,
Amendment No. 1381.
The PRESIDING OFF'ICFR ’rhe
amendmeut will be stated: -

“The legislative: clerk 'proeeeded to reaé

[ca.II‘UP

: the amendment.

“Mr. HART. Mr. President T ask unan-

~fmous -consent ‘that farther ‘reading - cyl

the amendment be dispensed “with, '3
“.The PRESIDING OFFICER. Without .
-‘objection; # is se ordered; and, without
objection, the amendment wm bc prmisd
in the acorn, - - ’ :

“The mzendment is as *Iollmm'
' .On page 11, Hne 15, after the period, Imae-rt
the following new.subsection: -

'(3) ‘Bection 652({b) {T) is amended to read
a8 follows: “Investigatory records compila:
Jor law enforcement purposes, but only *
that the production of su:
,records would. (A): initerfere .wilh. enfoc:

a right to a fair irial or.an impsrtlal ad]n-

"dication or-ronstitute a clearly unwarranted

‘4nvasion-of personal privacY. {C) disclose the

“identity of axx Informer, or {D) disclose in-
; vaﬁgative teehmques and- proevdm’es T
way, when Freedom of Information Act “formation Act, which amply takes care .-

Mr. HARTI
"Imay require,’ : .

“Mr. President, this act exempts frony.
disclosure . “investigatory fles compiles:

"1d myself such ttme

- for law enforcement purposes excepi to

the. extent available by “I:aw m 2 party

“other than an ageney.”

.My reading of the legislative “histors -

’,,suggests that Congress intended that

this seventh exemplion was to preveni

_-:harm to.the Government’s.case in conri
by 7ot sllowing. an. oppasing: litigant
_.earlier or greater access to mvestigative

files than he would othérwise have, .. .
Recenﬂy, the courts.have interpreted

.BH :agency-can- show-that the-document

.sought 1s -an investigatory file compiled
~for law enforcement purposes—a stone
‘wall at that.point. The court would have

the exempiion applied without the need
of the agency to show why the disclo-

.sure -of the parhcular document should

notbe made.. .

-7That, we sugsezt 13 6t consistent with
the ‘tent of Congxess when it passed
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ment agencies to be able to keep their
redords and files confidential where a
disclosure would interfere with any ons
of a number of specific interests, each
of which is set forth in the amendment
that a aumber of us are offering.

I am offering this amendment on be-
half of myself and the following Sena~

tors: Mr. MaTH1as, Mr. CRaNSTON, Mr..

Muskis, Mr. CrLarx, Mr. Risicorr, Mr.
Moss, Mr. Javirs, Mr. McGoverw, Mr.
ProOXMIRE, Mr. HUMPHREY, Mr. Har-
¥reLp, Mr. Bipen, Mr. NELSON, and MT.
ABOUREZE., .

This amendment was proposed by the
Administrative Law Section of the Amer-
ican Bar Association. It expliciily places
the burden of justifying nondisclosure
on the Government, which would have {0
show that disclosure would interfere
with enforcement proceedings, deprive a
person of a right to a fair trial, consti-
tute an unwarranted invasion of personal
privacy, reveal the identity of -inform-
ants, or disclose investigative techniques
or procedurses, o .
- Qur concern is that, under the Inter-
pretation by the courts in recent cases,
the seventh exemption will deny public
access to information even previously
available. For example, we fear that such
information as meat inspection reports,
civil rights-compliance information, and
medicare nursing home reports will be
considered exempt under the seventh
exemption. o .

Our amendment is broadly written,

and when any one of the reasons for-

nondisclosure is met, the material will be
unavailable. But the material cannot be
and ought not be exempt merely because
it can be categorized as an investigatory
file complled -for law -enforcement
purposes. : ) .

Let me clarify the instances in which
nondisclosure would obtain: First, where
the production of a record would inter-
fere with enforcement procedures. This
would apply whenever the Government’s
case in court—a concerete prospective law
eniorcement proceeding—would  be
harmed by the premature release of
evidence or information not in the pos-
_session of known or potentlal defendants.
This would apply also where the agency
could show that the disclosure of the
information would substantially harm
such oroceedings by impeding any neces-
sary investigation before the proceeding.
in determining whether or not the in-
formation to be released will interfere
with a law enforcement proceeding it is
oniy relevant to make such determina-
tion in the context of the particular en-
forecement proceeding.

Second, the protection for personal
privacy included in clause (B) of our
amendment was not explicitly inciuded
in the ABA Administrative Law Saction’s
amendment but is a part of the sixth
exemption in the present law. By adding
the protective language here, we simply
make clerr that the protections in the
sixth exemption for perscnal privacy
also apply to disclosure wunder the
seventn exemption. I wish also to make
clear. in case there is any doubt, that
this clause is intended to protect the

‘applies - to
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who is the object of the investigation.

Third, investigatory files compiled for
law enforcement purpcses would not be
made available where production would
deprive a person of a right to a fair trial
or an impartial adjudication.

Fowrth, the amendment protects witlx-
out exception and without limitation the
identity of informers. It protects both the
identity of informers and information
which might reasonably be found to lead
to such disclosure. These may be paid
informers or siraply concerned citizens
who . give information to enforcement
agencies and desire their identity to be
kept confidential. . :

_ Finally, the amendment would pro-
tect against the release of investigative
technigques and procedures where such
technigues and procedures are not gen-
erally known outside the Government.
It would not generally apply to tech-
nigues of questioning witnesses.

The purpose of the Freedom of Infor-
rnation Act is to provide maximum pub-
lic access while at the same time vecog-

- nizing valld governmental and individual

juterests in confidentiality. This amend-
ment balances those two interests and
is critical to a free and open society. This. -
amendment is by no means a radical de=
parture from existing case law under the .
Freedom of Information Act. Until a
year ago the courts looked fo the reasons
for the seventh exemption before allow-
ing the withholding of documents. That
approach is in keeping with the intent
of Congress and by this amendment we .

“wish to reinstall it as the basis for access

to information.

Mr. President, I think that it would be
useful if a brief excerpt from the re~
port of the committee on Federal legis-
lation of the association of the bar of
the City of New York were printed in the

‘R=corp. The full document is captioned

“Amendments to the Freedom of Infor-’
mation Act.” I ask unanimous consent
that that material may be printed in the
RECORD. .

. There being no objection, the material
was ordered to be printed in the Rzcorp,
a5 follows: ’

&, 2543 and H.R. 12471 do nof propose any
amendment to Exemption 7, but would add
to subsection (b) the “Savings Clauwse” dis-
cussed above. : : .

The courts have agreed that Exemption 7
investigations by regulatory
agencies as well as criminal investigations.
But there is dramatic disagreement over the
question of continued non-disclosure after
the specific investigation is completed. The
Second Clrcuit, In Frenkel v, SEC, 460 F. 2d
813 (1972), held that investigatory files ars
exempt from disclosure forever,” on the
theory that disclosure of - investigatory
techniques wowld undermine the agency’s
effectiveness and would choke off the supply
of information received from persons who
abhor, for whatever reason, public knowledga
of their participation in the investigation.
The court found:

“These Reoorts indicate that Congress had
a two-fold purpose in enacting the exemp-
tion for investigatory Bles: to prevent the
premature disclosure of the results of an
investigation so that ths Government can
present its strongest case in court, and to
keep confidential the procedures by .which
the agency conducted 1its investigation and
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the by which it has obialned information. Both
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0008=Xiallty are necessary
for effective law enforcement.” Id at 3179

Other jurists, however, have reached the
conclusion that Exemption 7 was intended
only to protect against premature disclosure
in a pending investigation, and that once
the investigation is completed and all reason-
ably foreseeable administrative and judicial
proceedings concluded, the filles must be
disclosed.® We agree with this view,

The fear that disclosure of investigative
techniques in general will hinder an agency’s
operations appears to be illusory.. The
methods used for such Investigations are
widely known and relatively limited in type
and scope. The realistic problems are those
we have already met—the need 10 preserve
the identity of sources of information in
particular cases, the need to assurs an im-
partial trial and to protect reasonable per-.
sonal privacy. In the context of Exemption 7,
there i1s the additionsl consideration that
premature disclosure of the CGovernment’s
case will allow the ecivil or eriminal
defendant to “construct” his defense. '

Against +these real problems must be
weighed important policy considerations
which are by now also familiar~~that our
political system is premised upon public and
congressional . knowledge of the Execufive
Branch's activities; that the policy of agency
actions is ultimately established by Congress
and the public; that importunate decisions
or those based on party politics, campalgn
contributions and the like are less lkely if
the public has access to the record of such
decisions. : - 0 : -

Mr. HART. Mr. President, T reserve the -
remainder of my .time, but I hope very
much that thie commitiee and our col--
leagues are persuaded as to the wisdom
of the amendment. R

Mr. KENNEDY. Mr. President, I yleld
myself such fime as I may use. i

The PRESIDING OFPICER. The Sen--
ator from Massachusetts is recognized.

Mr. KENNEDY. Mr. President, I be-
lieve that it would be useful for me to
outline for my colleagues briefly why -
8. 2543 did not initially attempt to amend
the seventh exemption. of the Freedom
of Information Act, and why I presently
belleve that the amendment proposed by
the Senator from Michigan is a construc-
tive and desirable one. )

Last October, when I introduced 8.
2543, the case law on the subject of in-
vestigatory files was substantially differ-
ent than it s today. During our hesr~
ings in the spring of 1973, the subcom-~
mittee had before 1t legislation that
would have amended In various ways a
number of the exemptions of the FQIA.
These proposals were fully discussed and
debated. Nonetheless, when I introduced
the legislation I belleve that the public
was secure in its right to obtain infor-
mation falling within the “investigatory
file” excepiion to disclosure mandated
by the act. As Attorney General Elliot
Richardson had told our subcommittee: .

The courts have rsolved almost all legal
doubts in favor of disclosure. : Cor

Thus, Y did not propose a change In
the language of that exemption.

In the report on S. 2542, as amended,
the Judiciary Commiitee expressed its
position generally:

The risk that newly drawa exemptlons
might increase rather than lessen confusion
in interpretation of the FOIA, and the in-
creasing acceptance by courts of interpreta-

tions of the exemptions favoring the puklic
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disclosure clriginanA
strorgly militated  against substantive
amendments to the language of the exemp-
tions. :

Bui we warned that by leaving the
substance -of :-the exemptions un-
changed— DA ] .

The committee is implying acceptance of
neither agency objections to. the speciflie
changes proposed. in the bills being con-
sidered, nor judicial decisions which duly
constrict the application of the act..

Unfortunately, Mr. President,'I must
agree with.the:Senator from Michigan
that our inltial appraisal of the develop-
ment of the law in the: area affacted by
"his amendment has turned ‘out. to.he-
.~ short lved. A serles of recent cases in
. the District of Columbia has applied the
“seventh exemption of the act woodenly
and mechanically and, I believe,.in direct
-..contravention  of.congressional: intent

. when we passed:that law.in. 1966. One
-~ court 8 few years back correctly read this
~intent whert it observed: - W

" The touchstone of any proceedings under
ths act musi be-the clear legislative iitent
to assure public access to all governmental

- - records whose disclosure would: not. signifi-
. cantly harm gpecific governmental interests.

~ 7 '¥et In the most recent decision inter-
“preting the: seventh exemption of the
. Freedom ofsInformation Act;”the Dis~
" {rict of Columbia Court of Appeals ob-
-Served that—= i1 b Lo
i 7 Recent decislons of this couft’ construing
-exemption seven bave considerably Darrowed
- the scope of our inguiry. R i
" This, Mr. President, was a forsboding
that the court was going astray; since
the court was limiting its inquiry to avold.
discussion of the intent behind the ex-
emption and whether Congress intended
documents of the kind sought, under the
circumstances, to be kept secret pursuant
.to that exemption. The court continued :
¥The sole queéstion-before us is whether the

. Tsterials in question ate “investigatory files
eompiled for- law renforcement :purposes.”
Should we answer: that question.in the
afirmative, ourrole s “at anend.™: .. .

This is the same kind of determination
-pade by the Supreme Court In"the Mink
case, when 1t observed that once & Judge
determined records to be in fact, on their
-face, classified, then he could not look
beneath that marking to ‘determine
whether they were properly elassified. We
are today reversing that holding of the
court by the legizlation before us, spelling
out that it s Congress intention for
courts to look behind classification mark-
ings. I think it appropriate and ‘useful

" that we also’spell out our disapproval

-of the line of cases Y referred to-earlier,

and that we make tlear our Intention for
courts to look behind the investigation
mark stamped on & flle folder...i:y

" i~ The Senator from Michigen -hasmade

2 persuaslve case for the amendment he
is- proposing, and I .will not go over the
same ground he has covered. I do want
to make two polnis that bear directly
on this fssue. - ., .
_First, whether or not this amendment
15 adopted, I would like to make it clear
that I beileéve the -courts have, in par-
rowly and mechanically interpreting the
seventh exemption, strayed from the re-
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dom of Information Act. The Supreme
Court has not ruled on the subject yet,
and there is a division among various
circults on a number of issues arising
from application of that exemption. I
thus want the record to show that by
accepting the Senator’s amendment we
will ‘be. reemphasizing. and eclarifying
what- the law presently requires. If it
Is not ‘accepted, the Supreme Court will
still: have the cpportunity to set things
straight. - i T
. Second, I would point out that we do
address ourselves in 8. 2543 to this issue
in a less direct manner. Our report and
my opening statement contain extensive

discussion. of new provisions in this lege -

lation relating to release of records “or
portions- of records” and to deleting or
segregating exempt’ portions of files or
records so that nonexempt portions may

be released. Judicial and agency adher- - -

ence to the requirements of these amend-
ments would go a long way to removing
strict: and undiscriminating ‘edherence

to narrow interpretations of the Freedom . 2
" forcement purposes; but only to the extent

of Information Act.” This would apply
to the area of investigatory files as well
as to ‘the other exemptions of the act.
So I think that courts would have to re=
consider their reliance on any restrictive
cases after passage of these new provi
sions anyway.: e i cmie e el
.- The approach suggested by the Sena-

tor from Michigan 'in hle amendment,
which'- states the -policy - ecnsiderations.

to be utilized by agencies and courts in
determining whether to disclose investi-

gatory information, is a salntory one. It -

is the same approach—with the same
language-—proposed by the American Bar
Association representative at our hear-
ings:last year. Then, Attorney General
Ellint: Richardson, testifying at ou hear-
ings, told the subcommitee that—

- If & fresh -apprcach is needed, we Buggesi
that7a modified version of the ABA’s pro=

" posed ‘amendment should be considered.

These comments were addressed to s
rather different proposal to amend the
seventh exemption contained in 8. 1142,
being “considered by the subcommitiee
at the time. And just last week the pres-
tigious Association of the Bar of the City

of New York issued its report on amend--

ments to the Freedom of Information
Act,. In which it too recommended
adoption of the language proposed by
the ABA, with slight modifications.
Since the discussions by the ABA, the
Aftorney General, and the City of New
York -Bar Association:-on this issue are
relevant to our consideration of the pro-

posed “amendment, I ask unanimous

consent. that excerpts therefrom be.in-
cluded in the Rzcorp at this point.
There being no objectfon, the material

~'wag ordered.{o be printed in the Recoap;”
as follows: - e e

FROM.. THE STATEMENT ) oi JOHR  MnLLER,
CHAIRMAN, ADMINISTRATIVE LAW SECTION,
Ammcm BAR AssoCIATION, JUNE 11, 1973

7o+ THE SEVENTH EXEMPTION -7 -
&. 1142 also proposes changes in the seventh
exemption to the Freedom of Information

Act, which relates to Investigatory files com-

piled for law enforcement purposes, by ex-

presaly excluding certain specific types of

records from the investigatory files exemp- ] .
) ~# Approved For Release 2001/08/30 CIA-RDP7SBOO380R000600190@8’—'21”
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trative Law Section belleves that a better ap~
proach 1s to set forth explicitly the objectives
which the investigatory files ekemption is in-
tended to aclileve in order to assure that in-
formation is withheld only i one nf those
objectives weuld be frustrated were the in-
formation disclosed. Because many ifferent
types of information may be contained in an
investigatory file for which there are legiti-
mate reasons for non-disclosure, the Sectlon
believes that it is unwise to attempt to ex-
clude certain types of records from the ex.
emption under all circumstances. For exam-
Ple, even “sclentific tests, reports, or data”
‘(Sectlon 2(d}).-contained in an- investiga-
tory file, if released prematurely,.counld inter-

fere with the prosecution of an cffense or-re- .

sult In prejudicial publicity so as to deprive
an accused of his right to & fair trial, In ad= -
‘dition, the proposal set forth in 5. 1142 would
not resolve the issue as to when the investi
gatory files exemption terminates, sn issue
that has arlsen in several recent court deci-
sions. X RS - - . wogee

Accordingly, the Administrative Law Sec-
tion recommends that, if the seventh exemp-

“tion 18 to be amer it be revised to rend

as follows: CoEe .
“Investigatory records compiled for law en-

that the protiuctien of such records would.
(A) Interfers” with énforcement proceedings,
(B) deprive a person of a right to & falr tria}
or an impartisl adjudication, (C) disclose the
identity of an iaformer, or (D) disclose in-

P

- PeoM THE REroaT 'OF THE COMMITTEE ON Froe .
ERAL LECISLATION ‘OF THE ASSOCIATION OF
* THE BAR OF THE €2y oF NEW YOoRrxK, APRIL
2B 1974 D Do L e oY
e CEXEMPTION 7 - -
" Exemption ' now exempts: = L
" "Investigatory files compled for law en~

ax

Lot

-forcement purposes except to -the extent

avalladle by law
sgency. .o T T TR
_. H:R. 5435 and 8. 1142 would have amended

Eﬁcvemptﬂion 7 to read as follows:_ S
(7)) "Investigatory records complied for

to & party other than an

;any .specified law. enforcement purpose the
publie In~

disclosure of which is not In the
terest,_except o the extent that— -
- “(A). any such Investigatory records are
avallable by law.to a party -other than an
ageney, or . . UL g e ae :
.- *(B) any such lnvestigatory records are— . -
v (1) sclentific tests, reports, or data, '
“{ii) inspection " reports of 80y agency
which relate-te health, safety, environmentat
protection, or - ... e st mata
.. (1) records which serve as & basls for |
any public palicy statement made by any
agency or officer or employee of the United
States or which serve as a basis for rulemnak-
ing by any agercy.” e e
... 3648 and [g.R. 12471 do not propase any ..
amendment. to Exemption 7. dbut would add
.%o subsection. {b) the “Savings. Clauss™ dis-
cussed above. _ . R I NI,
- The courts have .agreed that Exemption -7 -
applies to investigations by regulatory. agen=
cles as well as eriminal investigations, But
there is dramatic disagreement over.the ques- -
tion of continued .non-disclosure. after the .’
specific”investigation is completed. The Seo«-
ond Circuit, in Frankel v. SEC, 480 F.24 813
(1972), held that investigatory flles sre exe
empt from disclosure forever, on the theory.
that disclosure of investigatory techniques -
would underm:!ne the agency’'s effectiveness

" and would choke off the supply of Informa~

tlon received from persons who ‘abhor, for
whatever reasson, public knowledge of their
participation in the. investigation. The court
found: o e T ST Tt

“There Reports indicate that Congress had
& two-fold purpose In enacting the exemptlon -
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. for investigatory flles:
mature disciosure Of\ rovad
vestigation s0 that th overnment can pre

Csent ils stronger case in court, snd to keep
confidential the procedures by which the
agency counducted its investigation and by
which 1t has obtained Information. Boith
these forms of confldentiality are necessary
for affective law enforcement.” Id. at 817,

to prevent the pre-

Otner jurists, however, have reached the.

conclusion that Exemption 7 was intended
only to protect sagainst premature dis-
closure in s pending investigation, and that
once the Investigation is completed and all
reasonadly foreseeable administrative and
judicial proceedings concluded, the flles must
be disclosed. We agree with this view.

The fear that disclosure of investigalive
technigues in general will hinder an agency’s
operations appears to ve illusory. The meth-
ods used for such investigations are widely
known and relatively limited in type and
scope. The realistic problems are those we
have already met-~the need to preserve the

identity of sources of information in particu~
" lor cases, the need to assure an lmpartial trial
and to protect reascnable personal privacy,
In the contex$ of Exempéion 7, there Is the
additional consideration thaé premature dis-
closure of the Government's case will allow
the civil or criminal defendant to “construct"
his defense.

Against. these real problems must be
welghed Iimportant policy conslderations
which are by now also Iamiliar~—that our pol-
itical system. is premised upon public and
congressional knowledge of the Executive
Branch's activities; that the policy of agency
actions is ultimately established by Congress
and the public; that importunste decisions
conbributions and the like are less likely if
the public has access to the record of such
decisions.

For these reasons, we conclude that the
strict definitions in the earlier proposed
amendment to Exemption 7 could not be
relied upon to produce the intended resulf
in all cases. For exampie, the non-exemption
of “acientific tests, reports or data” could
easily cause disctosure of special techniques
or the extent of the Government’s kunowladgs
with respect to a particular investigation.

Therefore, we recommend amendment of Ex- .

emption 7 instead to state the policy con-
slderations which ars to be utillzed by the
agencies and couris with respect to dis-
closure. The Department of Justice and the
ABA Administrative Law Section reached the
same conelusion and recommended similar
amendments.

For the ressons discussed above, we rec-
ommend adoption of the language proposed
by the ABA, modified slightly to make i$

clear that (a) completed investigations must’

e disclosed excep% where conifldential
sowrees of Information will be unavoidably
ravented, (b) -only specialized technigues,
ot generally used in investigations, are
protected from disclosure; arnd {c) the ex~
emption applies to “records” not “files,” so
that disclosable material i3 not exempted
merely by being placed in an investigatory
fle. Thus., Exemption 7 would read:

“Investigatory records compited for law en-
torcement purpcses, but only to the exfent
that disclosure of such records would (&)
interfere with pending or actually and rea-
sonably contempiated enforcemnent. proceed«
ings, (B) deprive a.person of aright to a ialr
trial or an impartial adjndication, (C) un=
avoidably disclose the identity of an informer,
or (D) disclose unigque or specialized Ine
vestigotive techoigues other than those
generally used and kKnown.”

FroM THE STATEMENT CF Eiuior L. Ricm-
ARDSON, ATTOENBY {(JENERAL OF THE
UNTrEn STaTES, JUNE 26, 1973
Section 3{d} of the bill wouid also Hmit

the coveraze of the exemption by excluding:-

{1; scienstific tests, (2) Inspection reporis
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relating to health, safety or enviroamental
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lic pollecy statements or rulemaXking,

These changes would seriously 1mpa1r the
law enforcement capability of many agencies,

The provision excinding scientific tests,
reports or data from the protection of the
exemptlion presenis seversl probiems,

First, it could Jeopardize the right to an
impartial trial by permitiing any requestor
to obtain and publish any incriminating
scientific tests, such as ballistie reports, be-
fore the defendant is brought to trial.

Secoud, because the act does not permib
an agency to determine whether a requestor
has & rational basis for secking information,
any one could insist on obtaining aubopsy
reports or other medical reporss on vietims of
crime; which reports may not be exempt un-
der exemption six if the victim is dead.

Because this same information can be ob«
tained in discovery proceedings, in which the
need of the individual for the reports i3 a
proper consideration, we do not believe an
amendment iz necessary.

Tue  provision denying the protection of
exemption seven to inspection records re-
lating to health, safety or environmental
protection would impede the efforts of agen-
cies to take law em'orcemenb action agamot
offenders.

It would permit oﬁenders to obtain these
records and thereby discover all of the de-
tails that an agency infends to use against
them in any law enforcement acticn, whether
civil or criminsl.

Finally, the provision excludinﬂ' from the
coverage of exemption seven. records which
serve as & basls for public statements or reg~
ulations not only would inhibit rulemsking
in Important regulatory areas but also would
restrict the How of information to the public
by discouraging official discusaion of public
business.

For example, 1 a Justice Department
spokesman announced that on the basis of
an investigation hy the FBI and the Criminal
Divisionz 4 grand jury would be convened to
consider indictments, all of the investigatory

reports apparently would no longer be pro=

tected by exemption seven.

The protection.of this information ca,nnot
depend on the continued silence of offcials
in making pubhc statements or issulng regu-~
lationa,

It a Lesh approach 13 needed, we suggest
that & modified version of the ABA's pro-
posed amendment should be uonsidered along
the following lines:

The provisions of ‘this section shall nob be
applicable to matlers that are .., (7), -
vestigatory files compiled for law enforce-
ment purposes except to the extent avail«
able by-law to a party otherthan an sgency;
Provided, That this exemption shall be in
voked only while a law enforcement procesd -

ing or investigation to which such files per—

tain is pending or comntemplated, or to the
extent that the production of such files
would (A) Interfer with law enforcement
functions designed directly to protect indi~
viduals against violations of law, (B) deprive
a person of a right to a fair trial or an im-~
partial adjudication, (C) disclose the idenii-
ty of an Informant, (D) disclose investiga-
tory techniques and procedures. {2) damsge
the reputation of innocent persons, or (¥)
jeopardize law enforcement persocnel or
their famllies or assignments. .

Mr. KENNEDY. Mr. President, I race-
ommend the adoption of the amendment
of the Senator from Michigan, :

Mr. HRUSKA., Mr. President, I ylaid
myself 10 minutes to speak in opcomtmn
to the amendment.

The PRESIDING OFFICER. The Sen-
ator from Nebraska is recognized.
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Mr, HRUSKEA. Mr. President, again
} here where an
amendment is proposed thai goes to the
substance of a bill which was enacted
after years of processing, In 1988, agree~
meni was finally reached among several
competing interests in this fleld for the
disclosure of public docurments. Those is-
sues were resolved and we have a very
well balanced act, the deficiencies of
which are such that they called for
amendment bhut amendments which have
procedural features rather than substan-
tive features. I do beleve that while the
public has a right to know, there is also
the duty. of a government to survive.
Thers must be sufficient safeguards under
which officials of our Government can
preserve national integrify, security, and
public interest, and in the case of the
instant amendment, law enforcement.

In my judgment, the approval of this
amendment would endanger the passage
and approval of this bill into law, and
I would urge the Members of the Senata .
to reject the amendment for that rea-
son and for ad\:ﬁtlonal reasons which I
shall now recite.

Mr, President, in considering this bill,
the Judiciary Committee reviewed san
amendment that did not go as far as this
one. The cornmittee decided to reject it
because it could hinder the FBI in carry-
ingout its law enforcement responsibili-
ties and, further, because the forced dis-
closure of FBI information could infringe
on the individual’s right of privacy. I
must oppose this amendment for the
same Ieasons..

The FBI has been successful in the
past in apprehending eriminal offenders
and for carrying out its other investiga-
tive dutles because of one chief and im-~
portant asset~—{that is, its ability to oo~
tain infermation from its informants
and private -citizens throughoub these
United States. In many instances. it has
not solved.a crucial case because of de-~
ductive reasoning or a specific clue but
because a private cifizen was not afraid
to come forth and offer a piece of infor-
mation. In the past, the FBI has ususlly
taken the information it receives as a

' matter of confidence and assured the in-

dividual his name: would be kepa in con-
Adence.

The passage of this propo:aed amend—
ment would undoubtedly have the effect
of inhibiting FBI informants and citizens
frem coming forth to offer vital bits of
information to the FBI. They will no
longer feel confident that thelr names
will remain secret from publie scruting, -
possibly subjecting them to embarrass- -
mend and/or reprisals. The net result
will be a crinpling effect on the FBI's
ability to garner information and chiatny
successiul prosecution in criminal cases.

- Moreover, the ralease of any materisl
into the public domain is likely to cause
embarrassment to individuals mentioned
in PBI files. This Congress has exhibited
a marked increasse in the concern for
the protection of privacy of U7.3. citizens.
There are literally dozens of bills being
circulated in Congress today with various
provisions attempting to profect private
citizens from unauthorized disclosure of
many Government records which may
concern them.
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Indeed, I fear&gg:r(gi\{:gdagg{ 1ER.

will work cross-purposes to the bills on
eriminal justice information systers,
such as the meéasures introduced by the
senior Senator from North Carolina, (Mr.
Eavin) and this Senator. -

The basic thrust of these bills is to
maintain the confldentiality of law en-
forcement records. We have held exten-
sive hearing on these bills and through-
out these hearings the point has been
repeatedly stressed that .information in
law enforcement.files must be kepi in
-confidence to insure that the individual’s
right to -privacy.1s secure; Yet,:.this
amendment purports to give anyone the

- right to request. &nd receive ‘some of
. these very same Tecords. I can think of
_no other instance where an amendment
to a bill has posed such & grave threat
to the very thrust of a major bill that

-~ 1s still in committee and has yeb.to come

Mr. President. the threat’ io'perscmal
brivacy that such an amendment poses

' can already be documented. The Depart-
_ment of Justice has adopted regulations
~-which authorize release of -files which

are over 15 years old to historical re-
- searchers. Like the proposed amendment,
¢ the regulations provide that the FBI can

: delete infcrmation which m.tght revea.l
" the identity of informants.

... In one.instance, a researchm- asked
: for the files on the Investigation of Fzra
Pound for treason. Pursuant fo its regu-
lations, the FBI.deleted the names of
the informants.and other information
that it thought could reveal his ldentity.
Yet, the research was so knowledgesble
about the facts of the case that he was
able to Ink the information in the file
to the actual informants. The researcher
then went on in his article to criticize
these informers for cooperating with the
FBI and squealing on their friend, Pound.
ity Apart from the mérits of it apart from

. the justice ar-injustice of it, Mr. Presi-
‘dent, if it becomes known that files may
be released subject to deletions such as

. . those enurnerated In the amendment

proposed by the Senator from Michigan,
if it becomes known and i by deduction
and by the supplying of additionsl extra-
neous information those names ean, in
“‘effect, be restored by a researcher, then
the forecast can be readily and reliably
made that the sources for ¥BI informes-
tion will dry up and become fewer and

- fewer a3 tirne goes on. This was an issue
-in the Pounid case that arose more than
(=15 years after the'file was curremt. But
~the Depariment is finding administrative
difficulties with the regulations which

- have been adopted; regulations wiich are
very similar -to those which-the Senator
from Michigan séeks to put mto t.he con-
crete form of a.statute. - .5
7. Mr. President;»a:few more- fnstances
like that of the Ezra Pound case and the
FBI will be hard put to use informants as
legitimate law enforcement techniques.
_Mr. President, the FBI is very sitrongly
opposed to this amendment. They focus
on the point that.their files are investiga-
tory for law enlorcement purposes, not
for the purpose:of writing storles. It is

for one purpose only, and that is a law-

_enforcement purpose. Since that is their

mission and since .enforcem
Approve
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%aw Is a matfer of prime Importance to

this country, this amendment should ba
denied and rejected.

The proposed amendment weould apply
to records of any age, including those

most recently compiled. And it is com- -

monsense that the more recent the case
and the more recent the forced disclosure
of the identity .of the informant, the

more impact such a disclosure will have -

on other individuals who may wish to do
thelr part to assist the FBI in enforcmg
the law.” :

In my judment the mere approval
of . fhis amendment, even without any
further procedures under it, will have
that effect, Mr. President, because there
will-elways be the imminent potential -
that there will be 8 release of that docu-~
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ment and that there will be, through it, ;
notwithstanding the deletion of names, j

the; -ability - to - trace - the ' informant's
name, address, and location. -, -x.

- Purthermore, it is going to be very dif-
ficult for the FBI to know how much in-
formation can be disclosed without ex-
posing -an informant. The FBI cannot

. know the extent of the requester’s knowl-

edge on the subject, what other informa-

. tion the requester may bave to link cer-

tain items to the informsants or even the
purpose for which the requester wants to
use the information.:

- Mr./ President I y}el‘ self 'min
utes more.:

The identiﬁcation of “an mtormant;
even If accomplished by other informa-
tion; together with a reference that por-
tions ‘of an ¥BI file were-obtained, can
strike -fear in the hearts of those who
already have cooperated -with the FBIL

This fear will be not only for their repu-~.

tations but also for their own sa.fety a.nd
that of their families. }

Mr. President, as I already ha.ve men-
tioned, the FBI is operating under gulde-
lines that apply to records over 15 years
old. Those guidelines protect categories
of information similar to the categories
the proposed amendment purports to
protect. However, as Is clearly docu-
mented, the FBI is experiencing some
difficulties under standards which go
further end protect more information
than-those proposed In the amendment.
In addition to the problem of revealing
informants, it is my understanding that

the estate of one individual whose file or

portions of it were disclosed intends to
bring suit against the FBI for invading
the privacy and sdversely affecting the
reputatmns of the relativesf of the mdi-
vidusal. . i

In' my “View, we should al]ow the FBI :
to have more time to gain more experi~
ence:inr this difficult fleld before we ems«
balm any standerds in a statute. Perhaps -
some of: the problems can be ironed out.:

Let us-legislate on the:basis of ‘experi~
ence, not on unfounded forecasts of what
might occur in the future, and certainly
not in the vacuum of saying that the
public has & right to'know without refer-
ring to the rights that soclety possesses,
as well as the rights of private mdivid
uals who are involved.

Mr. President, we are dealing In this
matter with what I believe to be the

most important rights, and in some re~ -
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ual may possess, his right to privasy,
and his right to personal safety,. This
amendment; poses a threat to those
rights. For that reason, Mr. President,
rights.

For that reason, Mr. President, T op-
pose the amendment, and I urge my col-
leagues to take the same step when they -
come to casting their votes.

Mr, President, I ask unanimcus con-~
sent that there be printed in the Recorp

_a statement by the distinguished senior

Senator .-from . South Carolina  (Mr..
TrURMOND) on this particular - subject
‘and on’ this particular point, he being -
absent frtmx the Senate on nmcial busi-
ness

The PRESHJING OFFICER. Without -
objectdon i1, is 5o ordered. - .. -

STATEMENT BY SENATOR Tzvxuom:

. When' the ™ Freedom .of Information’ Act

‘ was-enacted In-1966, it was well recognlzed

* that Congressional ‘intent behind such =n
“Act was directed towards regulatory apen-
cies . as -distinguished from invesﬂgatﬁe
agencies, This premise i3 reaffirmed when it

.1s noted that Congress went to greatl lengths

to Insure that data contailpned in Investigs-

.tory files would not be disciosed to unsan-

thorized agencles or Individuals, by speci-

.fically listing &s one of the nine exemptions

‘to disclosure under the Act exemption seven
‘pertaining ‘to> investigatory files. The pas-
-sage of time l1as falled to produce worthwhile
~evidence that would encourage a change
Iromthatorxgmalmnce
All of us are aware of the general feennsr
permeating the eountry that our citizens .

- want to knoyr what their Government iz do-

ing and therefore, should have access to the
files, of varions Governmental agencies. How-

.ever, by the same token, we are also con- .
‘cerned sbout a mutual problen: of invasicn of

an individual's privacy. I contend that this
‘fundamental right of privacy is es gress, 1T
not greater, than the right owed to 1.he £€T-
-eral public for open disclosure. :

‘The FBI, being an Investigative agency of

‘the Federal ‘Government, . obtains Taw, un-

‘evaluated  data from Individuals from all
walks of iife who furnish this informatinn

.with the oplied ‘or expressed understand-

Ing that such Information i3 belng furnished

-the Government Im cenfidence, never to be

disclosed unless to an official, authorized in-

“dividual or ageney. Benate Report No. 8i3

supports this view by stating in part, “it is -~
8150 necessary for the very operation of our -
Government o allow it to keep coniidential -

“certaln material,  such as the investigatory

files of the Federal Bureau of Investigation.'
The House, it Report No. 1497 also took note |
of exemption seven providing protection for
data such as that which is contained in the
ﬁles -of the Pederal Bureau of Invesiigation,

This position khas also come under Judicial
revlow and has been sustained in‘e number -

ot legal procredings. In Weisberg v. Depari-

ment of Justice, which involved a sult by
Mr. Welsberg for ‘an FBI Laboratory report
which was pawrt of the investigation of fhe
assassination of President Xennedy, the  ©
gourt held that ence it has been determined -
by & District Judge that files, *(1). were in- ~

. vestigatory in mpature; and-'(3) were com-’
plled for law enforcement purposes, such
files ‘are exempt from compelled disclosure.”
As recently a8 May 13, 1974, the upreme -
Court denfed certiorari in this-case. - -

In a more recent case in which some
Members of Congress brought sult againat
the FBI for any data it might have In iis
files concerning them, the Distrfct Court of
the District of Cotumblia held that in regards
to backgroun:l-type investigations conducted
on an-indiviceal being considered for Fed-
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Memamon of the Freedom of Information
*Act. It is cleariy apparent that hoth Copgress
and the courts have seen the wisdom of eX-
cluding from disclosure data contained in
investizatory filles complied for law enforce-
menf purpcses.

Departmental Order 528-73 which became
effective -In July of last year, basically pro-
vides that although Justice Department in-~
vestigatory files are exempt from compuisory
disclosure, persons engaged in hisforical re-
search projects will be accorded access 1o ma-~
terial of historical interest that is more than
15 years old, as a matter of administrative
discretlon. I is my understanding that since
July of last year, the FBI has attempted te
implement the provisions of this Order, even
though 1t has been confronted with enumer-
able problems relating to the invasion of an
individual's privacy.

. “The New York Times'™ in its April 21s¢
issue, reported thab-the researcher; who had
requested - and -Teceived . data .concerring
Ezra Pound from the fles of the FEBEI, was
successful in identifying a number of in-

dividuals who bad furnished the Bureau

data concerning Pound. This, despife the
fact that the names and addresses of such
individuals, as well as other pertinent Iden-~
tifying data, were deleted from the informa-
ion furnished. The researcher went on and
not only identified the individuals furnishe
ing informattorx to the FBI by name, but
also described the data they gave as well as
expressed. - surprise that Pound's “closest
friends” cooperated with the FBI. This
polnts out the futility of attempting to pro=
tect a source of information, by delsting
identfying dats, from -an experienced re-
searcher who can easily put the pieces of the
puzzle together.

Disciosures of this type of informatmn can
only ninder the Investigaltive responsibilities
of the FBT or those of sirailay agencies whose
primary responsibility is to investigate crim-
inal activities. The FBI has always staked its
high reputation on the fact that informa-
tion given to 1t in confidence s kept secret.
It is jusht such assurance a8 this that en~

courages individuals-fropx all ‘walks of iifs.

to furnish this ageney information felt to
come within its inveskigative - responsibil-
ities. If we now attempt, through legisla-
5o to Giscourage sueh people from report-
ing o thelr Goverament violations of law
vecause of fear that their identlties will be
made public, we will be doing e disservice to
our couniry.. - ..

Thereiore, 1 am unaltembly' opposed to
any smendment whichk will weaken the in-
vestigative effectivensss of the ¥EI or other
agencies responsible for investigating orim~
inal aciivities, by shuiting off one of their
greatest source of 1nzc>rmatiorn——~the Arneri«
can public

Mr. HART. Mr. Pre.udent I yield 10
minutes to the distinguished Senafer
from Connecticut.

“Mr. HRUSKA. Mr. President, will the
Senator yield half a mmu’ce 0 me on Ly
time?

Mr. WEICKER. I yield to the distin-
guished Senator from Nebraska.

Mr. HRUSEKA. Mr. President, refer-
ence was made to the standards set forth
in the amendment which the Senalor
from Michigan has offered as an Ameri-
can Bar Association proposal. That sug-
zestion was not made by the Senator
from Michigan. He correctly described it
as a position recommended by the ad-
ministrative law section of the American
Bar Association. All of us who are fam-
iliar with the proceedings of that asso-
ciation know that thab section, when it

thoroughty canvass and make their ef-
fort an additional process. After it has
been carefully considered and recom-
mended, it then goés to the House of
Delegates.

The Senator has correctly described
it. However, it has come to be known
as-an American Bar Assomat:on pro-
posal, and it is not.

Mr. WBICKER. Mr. President, I wish
to speak in favor of the amendment of-
fered by the distinguished Senator from
Michigan. I think it is a great amend-
ment. I think it relates o a matter that
should have received our attention and

" the attention of the American people a

long time ago. If it had and if we had
acted, many: of the abuses which we
place under the heading of Watergate
wotild heverhave occurred..

Mr. President, I notice In the mem-
orandum distributed by the Federal Bu~
rean of Ifvestigation to various mem-
bers of the U.S. Senate, a statement is
made in opposition to the amendment of
the Senator from Michigan, that the
Hart amendment would:

Destroy the confidences of " the American
pecple in the Federal investigative agencies.

I have been asked by many young
people in my State as to what for me
was the greatest surprise of Watergate, I
have responded by saying that the great-
est revelation was the fantastic scope and
quality of abuses committed by the Fed~
eral law enforcement and intelligence
community; that these various agen-
cies—be they the ¥BI, the CIA, the mili-
tary intelligence, or the Secret Service—
had escaped accountability for such a
long period of time that it was only a
matter of time before the lttle acknowl- |
edgements. and the little favors snow-
balled into the types of massive abuses
which surfaced before the Senalte Seleck
Commitiee.

There is nothing stated in the Con.uti-
tution which places any of our law en-
forcement agencies in some special status
separate and apart from either the ex-
ecutive, . or congressional or  judicial
branches.

Yet there is not one Se'mtor who can
attest to the fact that we have exercised
the™type of supervision and have de-
manded the tvpe of accountability of
these agencies as we do of other agencies
of the Government. Slowly but surely, as
our legislative processes mature, one aiter
another. of the sacred bureaueratic cows
comes tumbling down. And as they have,
we have produced better government.

How long ago was it, for example, that
it would have been unpatriotic for us to
question the Defense Deparfment? Now,
we are long over that hurdle, and we have
better defense because of it. .

It was not too long age thai we couid
not question our forsign policy. We will
have better foreign policy because Cou-
gress participates.

The time is long overdue to say that
the intelligence agencies are performing
a special function, and that we should
not be a part of that function.

Abuses committed are our responsibil~
ity because there is nothing in the Con-
stitution that says that we should not

achieve accountability, to exercise super-
vision over all agencies of Government.

So when the Senator stated that it
would destroy the confidence of the
American people in the agencies and that
that was a reason to be against the
amendment, 1ot me say that the Ameri-
can faith in those agencies has never
beery at a lower point, because we have
never had the type of legislation as is
contained in the amendment offered by .
Senator Harr this afternoon.

I have already made the statement to
the Senator from Michigan and the Sen-

_ator from Massachusetts that I consider

the amendment too weak. .

My feeling is that supervision ought to
be direct and not via the courts. When
I am elected a U.S. Senator from the
State of Conmnecticut, I have my security
clearance. Tt could be that I am a crook
or in the pay of a foreign government.
Sorry about that. That is one of the risks
of a democracy. However, I have faith
in that the democratic process minimizes
that possibility.

When a man or woman Is elected, he or
she represents the people. And he or she
is the one who should supervzse That is
the democratic way.

- We should maks sure that we get mto
what every Government ageney is doing.
Otherwise, how can we tell whether they
are performing their function under the
Constitution? I cannct assure my con-
stituents that I am performing my duty
it T am not allowed to lock hete or not
allowed to ook there.

So by owr nonaction we have ‘il np
a new type of government. It operates -
under a new Consiitution, and that new
Constitution and that new type of Gov-
ernment brought us Watergate.

et me say this insofar as law. en-
foresment s concerned. I remember well
an interview several years back Justice
Black had with Martin Agronsky.

Martin turned to Justice Black and
said: :

Because of these recent Suprema Court
dectsions, doesn't it make it more dificult to
convict an individual of any parilcular evime
or, to put it in the words of otbhers, aren't
you bemﬂ' soft on the criminal? '

Justice Black res;.onded he said:

Well, of course, It makes conviction more
difficult. Have you read the Bill of Rights?
The fact that & man is entitled to counsel
makes 1t move difficult to. conviet him. The
fZack that you have a right as an Americon
to a trial by jury makes it more difficult to
convictan individual. '

He went down the whole Hst of nghts
that we, as Americans, had, and which
‘makes it more difficult to close that pris-
on dooi on any one of us,

- That is the view that he took upon
pur Tights as American citizens, in mak-
ing it mors difficull, ta mcarcerate an
American.

I make no bones about the fact that
from a law enforcement and efficiency
standpoint, ours is a very inefficient sys~
tem of government becouse itz whole

- emphasts is on the individual rather than

seciety as a whole.

I have heard this term, “What's good
for society.” If that is the focus, we have
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lost the greain
tion: for, we have achieved a strength
way beyond our-head count because each
of us has been allowed to flourish, as an
individusl rather than as a.dot in a mob.

It is an ineffi¢ient, form of government,
but a very great form of government.

So I correlate this to what sits before
us insofar as this amendment is con-
cerned. . T

Yes, it is golng to make the iob of the
law enforcement agencies more difficult
in that it brings them out into.the open.

:But, let me assure you, the far greater

' . ‘danger lies .behind closed doors and in
- locked files. None.of the abuses: that we -
" have seen comeé‘out of this system would

* have happened i more people, more
. ‘eyes, more ears,”had been on the scene,
1 would hope this body would adopt the

.+ amendment of the distinguished Senstor -

" from Michigan '(Mr. Harr)X. because to
;sit and grean~as to- all ‘the horrible
- things that have happened without ac-
.. tion would be -lidicrous. A finger-point-
. ing exercise insofar as the. executive
.branch of Government is .concerned is

" not good enough. Congress has to have

= the guts to stand up and say,;“We are
" doing something.” We cannot do sorae-
" thing by fraveling the old ways.. .
&~ What is expected of each of us now is
- "that we stand uprand ook where-'we have
-.*not looked before, and that is exactly
- what this ' smendment . attempts 1o

i achieve, and “why. it is supported so

wholeheartedly.-It is not aniflaw en-
forcement, and it is not antipatriotie.
This amendment is demoeracy.. This
amendment is¥the patriotism that 1
stand for. = uagael. o
I thank the distinguished Senator from
Michigan. s > e
© Mr. HART. Mr. Presidenty T have felt
very strongly that this amendinent was
sound and desirable. I salute the Senator
.j;from Connectleut. T have no douht this is
2 precisely the'way:we must go; ¥ wish very
much, others had been free to hear him,
©*" The Senator-from Nebraska correctly
‘cautions us that there is an obligation
and a duty and a.right of a government
to survive. But.survival for a socieby such
as ours hinges very importantly on the
access that s cltizen can-have to the
. performance of those hxe has hired. That
is important torthe survival of-govern-
ment, too. That is what this amendment
seeks to do. As the Senator from Con-

5

"'+ necticut stated so eloquently, this i really

the meat and potatoes of the soctety that
we so oiten describe as a free society. -
-T reserve the:balance of my fime. : -
- Mr. HRUSEA: Mr. President,~I yield
myself 5 minutes.. Z :
Mr. President; the first duty of'a nation
is to survive. We figure that ususally in
‘terms of national defense where we are
. .Supposed to be equipped with such weap-
“ons and such military forces.that we will
be able to withstand and ‘successfully
resist invasionsuay oo e o
Yet. it has been written many, many
. times in politieal history and i philo-~
‘sophical government discussions that i
this Nation is going to fall it 1s not going
o fall because of external pressure or
invasion from without. It is going to fall

et

because of events thaf happened within

its interior, and we have witnessed here
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and an increase in crime and increasing
problems in the fleld of law enforcement.

Mr. President,. as against any indi-
vidual rights to see what is in an FBI
file, such as those to which we were just
referred by* the senior Senator from
Michigan, what is the price for giving
individual citizens' a right to go into Gov-
ernment files. There will be & continued
and increasing inability of the Govern-
ment to deal with violators. of the law

-and enforcement of the law, that price

is -unacceptable, totally umacceptable.

.This Nation cannot survive if we are not

able to deal with the lawless elements; -
It Is nice to say that our freedoms are
valuable and we - must. have the right" -
to know and to do this and that or the
other thing, but if, in the process of get-
ting ‘those things we are going to be
unable to deal wtih organized crime, if -
we-are going to be unable to deal with'
those~who wilfully violate'our criminal
laws and we Impair the tools or even do -
away with the tools that we have avail-
able to us now for the purpose of dealing
with those violators of law, then indeed-
wewill have been very, very misguided
in "this business . of trying to see that
the Nation survives.” - = - e
‘I-say again that the adoption 6f this
amendment, together with the adoption
of the amendment offered here by the .
Senator from Maine (Mr. MuskIe), Mr.
President, will gravely endanger the en-
actment and the effectiveness-of the bill »
before us today, . © - - - we oo -
The better course ‘of” wisdom earlier -
this afternoon would have been to puf
the substance of the amendment of the
Senator from Maine (Mr. MusriE) on a
separate and independent basis.
:That-same thing is true in reference
to the pending smendment. Iet us put
this. Freedoms of Information Act into
a position where it can operate effective- -
ly,.efficiently and for.its declared pur- '
boses in those areas upon which we find
agreement, and then go onto the propo-
sition of taking substantive amendments
to the Freedora of Informstion Act and
treating them on their own merits, .
They are two separable problems, and
I say the price is just too bigh; it is too
high-to-pay to iry to.treat the whole -
subject in one bill when the passage and -
the approval of certain of these amend-
ments will actually endanger #s becom-
g law. oo TC s e T e
Itis my hope that the amendment will .
be defeated. U I P
Mr, WEICKER. Mr. Président, will the -
: 4 Senator . from. Nebraska
yield fora question?® R
Mr. HRUSKA. I am happy to yield:
Mr. WEICKER. The distinguished
Senator from Nebrasks refers to the in-

crease, in.lawlessness; and so forth. How .
.do-we deal, since these matters have

come to our attention of late, with the
lawless elements within the Federal Bu-
reau of Investigation, within the CIA,
within military intelligence, within the
Secret Service, within the Internal Rev-
enue Service? How do we deal with law-
less elements within those Government

‘agencies?-

_ Mr. HRUSKA. The pending amend-
ment does not bear upon that in any way

N
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say they must all function in the oven.
they must all function in total frankness
and with total public disclosure, there
may well be an erosion of our law-en-
forcement eapabilities. .
The answer to the question is simply
this: There are regular oversight prac-~
tices and procedures available to the
Congress for the purpose of investigaling
these abuses, if they are abuses, that
come to light. Furthermore, criminal
abuses can be.prosecuted in the courts.
I cite the case of the- narcotics
agents ‘in Illineis, who . allegedly
raided & wrong address in search of-
heroin. or. whatever the controlled sub-
stance was. For awhile, it was sald they
may have infringed upon the rights of
the indivicluals. They were tried in court.
They were: tried in court for lawless en-
try and a violation of law. Those issues
were submitted to a jury and they were
found innccent.: - T
Yes, bring to court Government offi<
cials who abuse the law If there is any
violation of law. Furthermore, as I earli-
er indicated, we also have adequate pro-
cedures here in Congress. We have legis-
lative oversight committees. - - -
Mr, WEICKER. I do not believe that
the ‘amendment of the. Senator from

‘Michigan involves throwing the FBI open

to the mok:. The amendment of the Sen~
ator from Michigan, as I understand i,
employs regular court -procedures, Mr.
President, and- is- very restriciive aud
specifie, e e ST R
I repeat my question: How do we find
out? How do we find out unless we have

" access to information as to the lawless-

ness that could take place or has takem
piace in the agencies? How do we find
out? . A S
Mr. HRUSKA. There are ways of doing
it. We have legislative oversight, We have

e eourts to resort to.where: there:-is'a

violation .ol law.” .. . celn MR R

-But, Mr.- President, there is-a -more .
fundamental - question- .involved here: °
How are we going to find.out about liegal
doings of the law enforeement agencies?

I ask this question, to whichx I should
lixe an answer from the Senator fram
Connecticut: How are we going to in-
vestigate effectively violations of Jaw.
how are we going to investigale orpn-
nized crime when, if this amendment is.
passed, individuals will say,  “Nething
doing, Mr. FBI, because if we glve you &
statement, it"will bhe in that fle, and

. there will be. a court order saying that

the flle should be, disclosed.. My name

‘may be delsted but there are other ways

to- find out, and they may identify me.

" threaten my family, or myself.” These

are not possibilities I am dreaming up.
They can bz documented by the examples
Ireferred to earlier.” =\ = - ooz

" The question is; therefore, how are we
going to investigate successfully to the

‘prosecutorial and conviction stage the
‘violation "of law at large in the com-

munity? - o ‘
It is a big, a massive, and
propoesition, as all of usknow. - _
Mr, WEICKER. I am-glad to respond
to the Senstor from Nebraska. The fact

serious

is, there has not been a good job done in

those areas of law enforcemien! where
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1em is that in the quest for law and order,

.case after ease after case after case has
been thrown ouf because the law en-
forcement and intelligence communities
acted illegally. So I do not think we at~
tain any particular status of accomplish~
ment in conguering organized crime, or
any crime whatsoever for that matter,
with Illegal activities resulting in cases
being thrown out of court.

I would suggest that the record speahs

Tor itseif. Frankly, I never thought the
record of former Attorney General Ram-

.sey Clark was that good. But, comparing -

his record with that achieved by succeed-

Dewey in his prosecutorial heyday. -
Mr. HRUSKA. That record is bad, but
do we want to make it worse by adopting
this amendment which threstens to tle
the hands of the FBI and dry up their
-sources of information? I say, with that,
the soup or. the broth is spoiled, and I

see no use In adding a few dosages of

peison.

. The pending amendment should be,

rejected. -, e

- Mr. KENNEDY Mr.. President Ido not :

) recognize the amendment, as it has been

described by the Senator from Nebraska, -

as the amendment we are now consider~
ing. 1 feel there has been a gross misin-
terpretation of the actual words of the
amendment and its intention, as well as

what it would actually achieve and ac--
complish. So I think it is Important for

the record to: be extremely clea.r abhout
this. '

If we accept the amendment of the
Senator from Michigan, we will not open
‘up the community to rapists,- muggers,

and killers, as the Senator from Nebraska -

has almost suggested by his direct com-~
ments and siatements on the amend-
ment, What I am trying to-do, as T un-

- derstand the thrust of the amendment’,"v*

is that it be specific about safegiiarding

the legitimate investigations that weuld -

be conducted by the Federal agencles and
“also the investigative files of the FBI.
As a matter of fact, lcoking back over
the development of legislation wnder the
1966 act and looking at the Senate report
language from: that legislation, it was

clearly the interpretation in the Senate'’s.

development of that leglslabtion that the
“investigatory file” exemption would be

extremely narrowly defined. It was so

until recent times—really, until about
the past few months. It is'to remedy that

different interpretation that the amend- -

ment of the Senator from Michlgan which
we are now considering was proposed,

I should like to ask the-Senator from
Michigan a couple of guestions,

Does the Senator's. amendment in ef--
fect override the court decisions in the.
‘court of appeals on the Weisherg against -

United States, Aspin against Department
of Defense; Ditlow against Brinegar; and
National Center against Weinberger? |

As I understand it, the holdings in
those particular cases are of the greatest
concern to the Senator from Michigan.
As I interpret it, the impact and effect
of his amendment would be to override
those particular declsions. Is that not

N correct?

igan 1s correct. That is its purpose. That
was the purpose of Congress in 19686, we
thought, when we enacted this, Until
about 9 or 12 months ago, the courts
consistently had approached it on a bal-
ancing basis, which is exactly what this
amendment seeks to do.

Mr. President, ‘while several Senators
are in the Chamber, I should like to ask

for the yeas angd nays on my amendment. '

The yeas and nays were ordered,

Mr. EKENNEDY. Purthermore, M.
President, the Senate report language
‘that refers to exemption 7 in the 1966

_report on the Freedom of Information
ing Attorneys Genersl, he looks like Tom ..

Act—and that seventh exemption is the
target -of the Senator from Michigan’s
amendment—reads as follows: .

‘Exemption No. 7. deals with “investigatory

< files compiled Tor law enforcement purposes.”
These are the files prepared by Govertment

*agencies to prosecuts - law violators. Their
disclosure of such: files, except to the ex-
tent they are available by law to & private

party, could harm the Government’s case in -

court

It seems. to me. tha,t the interpretatmn,
the definition, in- thab. report language
is much more restrictive than the kind

of amendment the Senator from. Michi-

gan ab this time is attempting to achieve.

. Of course, that . interpretation:in the
1966 report was embraced by & unanl--

mous -Senate back then. = ..
Mr..HART. I think the Senator from
Massachusetts is correct. One could argue
that the amendment we are now consid-
ering, if adopted, would leave the Free-

dom of Information Act less: available ™ |
to a concerned cltizen that was the case -

with the 1966 language Initially. .-
Again, however, the development in re~

cent- cases requires that we respond in =
» gome fashion, even -though we may not
achieve the same breadth of opportunity.

for:the availahility of -documents that
may arguably-be said to apply under the
original 1967 act.

be my wunderstanding. Furthermore, it
‘seems-to me that the amendment itself

has considerable sensitivity built in to
protect against. the Invasion of privacy,
and-to protect the identities of. Infor-.

mants, and most generally to protect the
‘legitimate interests of a law enforcement
agency. to conduct an investigation into
sny one of these crimes which have heen

- outlined in such wonderful verbiage here

this: afternoon-- -trea.son,
what have you. -

- So I just want to express that on these

esplonage, 01'-

points the -amendment is ‘precise and:

clear and is an extremely positive and
constructive development to meet legiti-
.mate law enforcement. coneerns. These
are some of the reasons why I will sup-
‘port the-amendment, and T urge my col-
leagues to do so.

The PRESIDING OFFIC'ER (Mr.
DomenIcD) . The Senatfor from Nebra.ska.
-has 6 minutes remaining. -

Mr. HRUSEKA. Mr, Pres:denﬁ I should
like to point out that the amendment
proposed by the Senator from Michigan,
preserves the right of people ta a falr
trial or impartial adjudication. It is
careful to preserve the 1dentity of an in—

Jof its  Investigatory  duties.

of protecting the investigative techniques
and procedures, and so forth. But what
about the names of those persons that -
are contained in the file who are not in-
formers and who are mob accused of
crime and who will not be tried? What
about the proiection of those people
whose names will be in thers, together
with . information having to do with

them? Will they be protected? It is a real

duestion, and it would be of great inter-
est to people who will be named by in-
formers somewhere along the line of the
investigation and whose name Dresume-
bly would stay In the file. - :

Mr. President, by way of summary, I~
would like to say. that it wowld distort
the purpcses of the:FBI, imposing on
them the added burden, in addition to .
investigating cases and getting evidence, -
of serving as a.research source Ior every
writer or curious person, or for those
who “may wish to find & basis for suit
either against -the Government or -
against somegne-else who might bemen- ..
tioned in the file. -

‘Second, it would 1mpose upon the FBI
the tremendous task of reviewing each

page and each document contained in .

many of their investigatory files to make
an independent judgment as to whether
or not any .part thereof should be re-
leased. Some of these files are very ex-
tensive, particularly:in organized erime -
cases that are sometimes under constd-

eration for a year, a year and a half, or o

2 years.
Mr. HART. Mr President will the
Senator yield? o

The PRESIDING OFFICE3. All time :

-of the Senator has expired.

Mr. KENNEDY. I yleld the Senator 5,-

- minutes on the bill. L
Mr. HART. Mr. Presxdent T ask unsm-_ .

imous consent that. a memorandum let-
ter, reference t0 which has been made

- in the debate and which has been Jdis--
Mr. KENNEDY. That would certainly

tributed to each Senatdr, be printed ‘in
the Reconp.

. There bemg na objaction, the letter
was ordered to be printed in the REcmm,;
as follows: - :
. muommm Lm-rm
- A*questton ‘has been ralsed as to whether
my -amendment - might hinder the Federal
Bursau of Investigation in the performance
The . Bureau =
stresses the need for confldentiality in its -

Investigations. I agree completely. All of us

recognize the cruacial law enforcement rtole
of the Bureauvs unparalleled mvestigating
capabilliies, - )

However, my amendment would not. hinder ..
“the Bureau’s performance in-any way. The

Administrative Law Section of the American
Bar Assoclation language, which my amend- -
ment adopts verbatim, was carefully drawn -

to preserve every conceiveable reascn the .

Bureau might have for resisting disclosure
of material in an investigative file:

If informanis’ anonymity-—whether pald .
informers or citiZen volunteers—would be
threatened, thers would be no. disclosures;

If the Buresu’s confidential techmniques
and procedures would be threa.tened there

‘would be no disclosure;

Ir disclosure Is &n,unwarranted Invasion
of privacy, there would be no disclogure
(contrary to the Bureau's letter, this is a
determmation coum make all the t!me, in-
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invoives j1s% such a task);

If in any ovher way the Bursau's ability
ta conduct such investizations was threate
=ned. there would be no disclosure.

Thns, my amendment more than ade-
quniely safeguards ageinst any problem
which might be raised for the Bursau. The
peint is toat tha “law enforcement’’ exemp-
tion has been broadly construed to include
any investigation by a governmen$ agency 74
3 faderaily funded or mounitered activity. The
courts oniy require that the investigation
might result in some government “zanciion”
such as & cutod of funds—and ROL RBCESSAI-
ily n prosecusion. The. investigations of auto
defects, harmiul childrens toys, or federally-
assisted hospitals could all be hidden conm-
pleteliy from publie view, and from criticism
of government inaction or favoritism, unless
my amendment 1s adopted. This is the dan-
zer whica the ABA praoposal seeks t> correct.
These ars rareiy ¥BI invessigaiions. .

Beyond these legitimate. concerns, the Bu-
reau’s letter presents arguments which
relect the entire Freedom of Information Act
and all efforts by the press and the public
to dnd out what their governmens repre-
sentasives are actualiy doing.

The Bureau objects that government em-
ployees would have to review files to deter-
mine whether disclosure would really be
narmful, and that someone might sue if he
disagrees with an sagency’'s refusal.

But the fundamental nremise of the Free-
dom of information Act is precisely that
the opportunity to seek information 1ls es-
senzial to an informed olectorate.It is alsc
axiomatic that an official should not he the
sole iudge of what he must disclose ascud
his own agency’s activities, ’ : .

Surely if the events of the 1ast two yenrs,
collectively Xnown as Watergate have taughi
us anvihing, they have underlined vividly
ihe wisdom of these two assumptions.
Sincerely,

PoiLe A, Hazr.

—he PRESIDING OFFICER. The ques-
iion is on agreeing to the ainendment.
On shis question the yveas and nays have
heen ordered, and the clerk will call the
roll. B VT PR

The assistant legislative clerk calied
sne roil. ) S

Ar. ROBERT C. BYRD. I annouice
thas the Senator from Arkansas (M.
FoLsalcHy), the Senator Ifromn Alaska
(Mr. GRAVEL), the Senator froma Indiana
(Mr. HARTKE), the Senator irom Souin
Caroiina (Mr., Horimwes), the Senator
from Iowa (Mr. Hucues), th2 Sensator
from Hawail (Mr. INnoUy®), the Sengtor
from South Dakota (Mr, McGoOvIRN),
the Senator from Rhode Isiand (Mr.
PasTorz), the Senator from Riwde Island
(Mr, Prin), and the Senator from Ala-
pama (Mr. SPARKMAN) -are necessarily
absent. ) .

furthar announce that, if present and
voting., tne Senator from Alaska (Mr.
Gzaver) and the Eel)nator from Rhode
Tsland (Mr. PasTorgy) would each vote
i

iIr. GRIFFIN. I announce thal the
Zenator from Utah (Mr. BENNEIT), the
Serazor irom New York (Mr. BUCKLEY!},
ard tne Senator irom Idabo (Mr. M-
CLTRE) are necessarily absent.

- 11zo announce that the Senator from
Coiorado (Mr. Dommvici}, the Senalor
s-om Arizona (Mr. FANNIND, and the
Senator from South Carolina (Mr.
T~rRMOND) Bre absent on odicial Dusi-
eSS,
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voting, the Senator from South Carolina
(Mr. TrorMoxd} would vote “nay.”

The result was announced—yeds 51,
nays 33, as follows: .

[No. 220 Leg.] / 92 !
TEAS—51 1450
‘Abourezk Hatdeld Nelson
Alken - Hathaway Packwood
Bayh Humphrey Pearson
Beall Jackson -~ Percy .
Biden Javite Proxmire
Brooke Kennedy Ribicoff -
Burdickx - Magnuson Roth
Case - Mansfield Schwelker
Chiles Mathias Stafrord
Church McGee » - Stevens
Clark .- MceIntyre Stevenson
Cook Metcalfl Symington
Cranston Metzenbaum  Taft e
Eagleton Mondale Tunney
Foug Montoya Waicker
Hars ] »OosS - willlams
Haskell - Muskie YOUDY wamee
. NAYS—323 R
Alien Curtis’ : Johnston=="
Baker Dole «- Long
Bartlett Domentct~" McClelian -~
Rellmon Eastland Nunn )
‘Bentsen ™ Ervin Randoiph =~
Bible Goldwater Scott, Hugh
Brock =~ Griffin Scott,
Byrd, Gurney willlam L.
Harry Fo, Jr. Hansen Stennis
Byrd, Robert Ofelms Talmaadge
Cannon Hruska Tower
Cotton Huddleston = - -

. "NOT VOTING—16 )
Bennett ‘  Hartke- ~ Pastore
Buckley Hollings Pell
Dominick Hughes - ‘Sparkman
Fannin - Inouye - Thuwrmond
Fulbright. . McClure
Gravel McGovern

So Mr. HarT's amendment was ‘agreed
to. .

Mr. KENNEDY. Mr. President, I move
to reconsider the vote by which the
amenament was agreed to.

Mr. MOSS. Mr. President, I move to
lay thiat motion on the table.
~ The motion to lay on -the table was
agreed to. | e © e

Mr. KENNEDY. Mr. President———-:

- The PRESIDING OFFICER. The Sen-
asor from Massachusetts.

Mr. KENNEDY. I yield o the Senator
from Pennsylvania without losing my
right to the floor. i o

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania. . :

Mr. HUGH SCOTT. Mr. President, I
thank the Senator from AMassachusetis.

The PRESIDING OFFICER. Wil the
Senator suspend?- Who yields time?

Mr. KENNEDY, I yield 5 minutes o
the Senator from Pennsylvania, or what-
ever time ne needs. o 5

PROGRAM

 SCOTT. Mr. President. I
rise to inquirddgf the distinguished ma-
jority leader wi is the order of business
for today and fof(he near future, ex-
pressing the hope XRat perhaps it may
not be necessary to R in session fomor=
row. The distinguished, majority leader
did pot know I was goiAg to say that.

is correct, put
orrow, I am
ihe distin-

Mr. HUG

we are going to be in tol
happy to state to my Irien
guished Republican leader.

Wr. BUGH SCOTT. I have ¥scharged
my duty to my colleagues.

S 9337

is anticipated that
tonignt, after the dlsposition of the pend-
ing Yusiness, we will take up the Big
Thicket National Preserve, and I would
hope ¥hat the two Texas Senators would
be in Yttendance at that time. :

‘Folidwing that, we will take up the

House {nesse.ge relating to the Produc-
{ivity Cymmission tomorrow. - -
U ¥ollowing that, S. 3433, the npational

wilderndss preservation system.
I musfl apologize to the distinguished
dean of nEe ‘Republicans, the senior Sen-

ator from Vermont (Mr. AIXEN), and fo
notify that, after many months,
finally, alter the original bill was re-
ported February 15, 1973, it is the inten-

tion to cal up this coliateral measure,-
Calendar 1, 8. 3433, tomorrow. 1t takes
me a lo time to attend to my good
friend and ’}oneague, my breakfast come-.
‘panion for Jpnany years, but tomorrow is
the day. RIS Do

Mr. AIREY. -Mr. President, I will. say
that this bilk has been worked over and. -
worked overiand worked over for 15
months now. }f it is to be worked over
some more, there will not be any bill
this session offi Congress. It so happens
that when youimeet somebody’s request

and write it 1o the bill, someone will
come- up later, fter someone gotien to
him, aniid he wi

say, “We want that dif-
feren .l, ".‘\v .. o LT

As far as any $ifferences between the
West and the Esst are concerned, they
have been resolvad, and I am very ap-
preciative ¢f thatiI think the bill should
be passed now If ¥e are going %o make
a start, setling out¥some 246,000 acres’in
the Eastern Statés, and a study of
another 400,000 adgres. The East does
not have any of thedg areas and we think
it is time we did. o

As soon 2s-we refjch full agreement,
somebody comes aleng with another pro-
posal and it is delayeq another month or
two; and taere is no More time for delay

now. .

Mr. MANSFIELD
1 say I was joking when I said I was
vielding to pressure, b#cause the Sena-
tor from Vermont undedstands that T am
keeping a promise madd before the Me-
morial Day recess that 1§ would be taken .
up when we return. : . .

Then, of course, confersnee reports and
other bills on the ealendsgr will be taken
up,-and it is anticipated that the defense
authorization bill will be jaid belore the
Senate toraorrow. Perhavsppening state-
ments wili be made, but o action wiill
be undertaken until Monddy next. ..

)

_President, may

\UTHORIZATION FOR GOMMTITTEE
ON FINANCE TO REFORT HR.

" 8215 BY MIDNIGHET Y.

B Mr. MANSFIELD. Mr. Pregt

ask unanimous consent at this time, with

the conseat of the Senate, tha

mittee on Finance have until

report H.R. 8215. )
The PRESIDING OFFICER

objection?
Myr. MANSFIELD. This is a fad

-
2
&
Q
:

amendment having to do with
mon fund. I understand that thid bill has



b ‘3.).3

c&r\;ze ouf of ,the Committee on Finance
limously. I sy
Sendbor {rom Wyoming over there.

Moy we have order, Mr President?

The PRESIDING OFFICER. The Sen-
ate will'be in order.

Mr. MANSFIELD. And it is my under-
standing “ithat the so-called common
fund has th do with college investments
made up oﬁapnvate donations and thad

if it is not agtended to shortly, it would -

create economyic hardships on the col-
leges to be inv&ved.

So I would hépe—and this, of course,
would be subjectifo the approval of the
Senate—that whek that bill is reported
out of committee thnight and is on the

calendar tomorrow,awith that kind. of

a time Hmiting i’acto& the usual consid-
eration will be given jo the possibility
of perhaps taking it umR tomorrow.
May I say, if. there “are: any other
amendments to be offered I will pull it
off the calendar and weSwill -turm to
some other measure—with3the proviso
of some minor tariff measury having to

dependent upon private funds

The PRESIDING OFFICER.
of the Senator has expired.

Mz, HUGH SCOTT. Mr, Preside
the distinguished Senator yield !
additional 5 minutes?

) Mr. KENNEDY. Yes, I yield such
", as the Senator may need.

.

¥ PROGRAM—CONTINUED .

Mr. HUGH SCOTT. The distinguished
majority leader ,referred to the Big
Thicket.

Mr. MANSFIELD. Yes.

Mr. HUGH SCOTT. Many of my col-
leagues bave mentioned that we seemed

10 be going through some sort of lititle

thicket. While I certainly would nof
characterize it as leglslation of the feline
persuasion, I am delighted that the dis-
tinguished majority leader- has men-
tioned the defense authorization bill, be-
cause we need to get our teeth into the
“big ones,” as the Senator is aware, and
as the whole Sensate is aware, if we are
going to get our work done before the
recesses we have been assured of getting.

I hope that following the defense au-
thorization bill, if there are any other
_*“Big Thickets” in the vicinity, they will
be brought in at the esrliest possible
time, and I know he will receive the co-
operation of the minority and of the
ranking Republican members of the
commitiees in that regard.

Mr. MANSFIELD., Yes, indeed. May I
express my thanks to the distinguished
Republican leader and to other Senators
for the accommodation and understand-

ing they have shown in helping clear the

calendar as much as possible so that we
can get our work done insofar as it is
possible to do so. But I think I should
say, in all candor, that after the delense
authorization bill is dispesed of, it is
anticipated calling up H.R. 8217, to which
there will be some amendments proposed
and wiich will entail some debate.

Mr. HUGH SCOTT. May I ask whal
that bill is?

viediForReledze 2004,
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Mr. MANSFIELD Abllltolwhieh POW +to S. 2543 the following amendment to

ances may weil be
Mr. HUGH SCOTT. I thank the dis-
tinguished majority leader.
Mr. President, I am not responsible for
the expletive deleted there.

ORDER FOR ADJOURNMENT

Mr, MANSPIELD, Mr. President, I ask
unanimous consent that when the Sen-
ate completes its business tonight, 1t
stand in adjournment until the hour of
12 noon tomorrow.

The PRESIDING OFFICER. Withoul
obJection itisso ordel ed.

AMENDMENT OF F’REEDOM OF
—~ INFORMATION ACT -

_ 'The Benabe continued with the con~
sideration of the bill (S. 2543) to amend
section 552 of title 5, United States Code,
commonly known as the Freedom of In-
formation Act.

The PRESIDING OFFICER. The bill
is open-.to further amendmend.

Mr. KENNEDY. Mr. President, I yield
myself 1 minute.

The Senator from Kansas has men-
tioned to me an amendment which he
was considering offering io expanhd one
of the exemptions dealing with medical
research, and ifs relationship 4o the cate-
gory of confidential infermation. Al-

" though we have no specific information

ahout its impact at this time, I have in~
dicated that I will work with him {o re-
view the proposal and make a delerrmina-
tion as to its merit. The Senator would
then have the opportumity to offer his
amendment at a later time, perhaps to
a health bill that will be pending.

Mr. DOLE. Mr. President, based on
that assurance, I would like to commend
the Judiciary Committee’s Subcommit-
tee -on - Administrative  Fractice and
Procedure, under the very capable lead-~
ership of the distinguished Senalor
from Massachusetts (Mr. EznNEDY), for
its work on this bill to refine the oro-

visions of the Freedom of Information

Act.

I think they quite pmperly endeavored
to correct some of the many problems of
implementation created by the deficien-
cies and shortcomings of the existing

law under section 552 of title 5, United .

States Code. However, I am concerned
that, as spelled out on the first page of
its report, the committee chose not to
approach and sattempt to resocive the
difficulties emanating from e “excep-
ions to disclosure” contained in sub-

sectiom (b) of the relevant section. .

They did so, apparently, on the prem-

ise that such “exceplions’” had been sub--
stantially clarifiled through numerous -

reported court decisions. I would have
to take issue with this position, particu-
larly as it involves item 4 pertaining to
“trade secrets,” and the definition there-
of. FPor there are many yet unsettled
questions in this area, probably as the
result of our fajlure to adequately specify
by statuie exactly what is meant by such
a “secret.”

Accordingly I had considered offering

‘?lg-ﬁl!ﬂ“?s EWB‘SORHGDW

Y has referred:
On page 17, between llnes 12 and 13, inserd
the following new subsection:

Section 583(b) (4) of title 5, Unilted States.
Code, 1s amended to read as follows:

“(4) trade secrets and commercial or fi-
nanclal information obtained from a person,
and privileged or confidential, inciuding ap-
plications for research grants based on orig<
inal 1deas.”

Mr. President, very briefly, this was a
simple amendment intended to clarify in
part the application of the Freedom of
Information Act as it directly relates to
research grants. I have received several
letters on this subject from Kansas edu-~
cators—especially those associated with
medical or other .selentifie investiga~
tions—all expressing criticism of the

‘act’s interpretation and ultimate impact

on original experimental project studies.
COM?E‘IT!!ON IN RESEARCE

Basically, their arguments have been
that research, like any other free enter-
prise, is highly competitive. And while
individusls capable of performing ex-
periments using the ideas of others are
rather plentiful, creative individuals
with new ideas of their own . are much

" less'common. Therefore, it is exiremely

important that the ideaa of such in-.

“vestigators be protected.

‘It seemxs o me, thewn, that the scien-
tist who apples for a research grant,
based on his original ldes, should not
have to risk the exposure of that notion
in a publiec document for anyons to test
beiore he himself has the opportunity
to be awarded funds to perform the
necessary experiments; that is, the con-
fidentiality of an application for a re-.
search grant being the integral vart of
the granting process that it is, the safe-
guarding of the ideas contained therem :
should be imperative.

PROTOCOL OF GRANT APPLICATIONS -

"This very stendard has been getierally
invoked in the past, as described by Dr.
John ¥. Sherman, Deputy Director of
Mational Institutes of Health, during his
testimony beiore a House subcommitiee
surveying the granting proecess in hear-
ings of June 1972, Certain portions of his .
remarks are particularly pertinent, I
think, and merit the attention of my col-
leavues

‘Reading from his statement Dr Sher— :
man said that—

The information provided in grant ap-
plications submitted to the NIR is treated
as confidential. Because research sclentists
ang academic clinlclansg owe thelr advance-
ment and standing in the scientifie com-
munity to their original research contribu-
tions, their creative ideas are of critical im-
portance and research scientists carefully -~
protect their ideas. Thus, to the sclentists
and to the resesrch cliniclan, research de-
signs and protocels are regarded and treated
as. proprietary Information, just as trade
secrets are protected by the commercial and
industrial sector.

If we are to encourage vigorous competi-
tion in health research, the NIH must re-
spect applicants' ideas and protect them. If
they could not be assured of this confiden-
tiality, we believe the NIH review system and
its encouragement of sclentific competition
could not be sustained. Scientists would niot
supply the expliclt details of thelr proposed
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tial for competent review, and the NIH abil.
ity to obtain efective evaluation of sclentific
merit for further programmatic Judgments
would be markedly hampered.

Mr. President, I ask unanimous con-
sent that the remaining selected extracts
of Dr. Sherman’s testimony be included
in the Rzcorp at this point. - :

There being no objection, the testi.
mony was ordered to be printed in the
REcorp, as follows; SR
PARTIAL EXTRACT OF TESTIMONY OF Dt. JouN

F. Saxrmaw, Deeury DmmECTOR, NATIONAL,

INSTITUTES OF .HEarTh, DURING HearmNes

BEFORE A SUBCOMMITTEE OF THE COMMITT

-ON GOVERNMENT OPERATIONS

FLOW -OF INFORMATION TO THE PUBLIC REGARD-
ING THY RESEARCH GEANT PROGRAM
- 1. Applications : !
While the substarice of the research grant
applications i3 considered to be privileged
information, a notice of the application is
sent to the science’ information "exchange,:
The seience nformation exchange s an in-
formations! system operated by the Smith«
sonian Institution. ', S
Section 1 of the research grant appHeation
is entitled “Research Objectives.” This par-
ticular sheet contains no privileged Informa-
tion. It Includes the name and address of
the applicant organization as well as the

hame and other pertineni information re-

garding the professional personnel sngaged
on the project, the title of ths project, and
an abstract of the proposed project which
has been prepared by the principal investi-
gator. E S S

This sheet in sent to the science informa-
tion exchange and is avallable from them
when the project s funded. The public, par-
ticularly the scientific community, may re-
quest that Information about individual
projects or aggregates of projects frora that
organization. At the time an award is made,
this information is.also provided to tha
SSIE, plus information regarding the dollar
amount of the award. . EE

2. Revearch grant aqwards: .'. °

Public notices  of’‘the research .grants
awarded by the NIH'are made available in
a number of publications: P

{a) Each year n cumulative list of awards
made during the previous fiscal year is pub-
lished in a series of volumes entitled “Public
Health Service Grants and Awards” through
the U.S. Government Printing Office. Dats.
with regard to the awards are broken down
in a flumber of fashions. Principally, how-
ever, -this is by institution. by States, by
principal invesiigator,”the project title, the
initial review group, the grant number, and
the dollar amount. .- .

(b) The Division of Research Grants also
issues a two-volume series each year entitled
“Research Grants Index,” which ‘displays

the grant awards by major rubric headings,

such-as arthritis, brain. injury, ‘gasiroin-
testinal circulation, et cetera. The research
grants are also indexed by number and alpha-
betlcal listings of investigators. :

{¢) .In addition to these formal pubﬂca-

tlons, interim listings . of grant awards are .

also -avallable to .intereated - individuals or
organizations, .including  members ' of the
Dpress. Notice of a grant award is also sent to
ihe congressional Representative in whose
district the graptee Institution is located.
3. Notification to principal investigator re
applications which are disepproved or “ap-
proved but noi funded” L
For those applications which are dlsap-
proved or, though approved are not awarded,
information summarizing the reviewer's
opinjons regarding sclentific merit ‘wiil be
sent fo the principal investigator upox his
request, Since this information relates to the

25£,4091(08/30;,
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principal investigator
and reflects on his qualifications as a scien-
tist. it is not released to any other request ot
without the principal Investigator’s consent.

- Mr. DOLE. Mr. President, in spite of
this practice in the treatment of grant
applications, the courts have, unfortu-
nately, not always seen it to accept it as
being in compliance with the Freedom of
Information Act provisions. And I think
this may be due in great part to the vague
language used in the previously men-
tioned “exemptions” subsection. .

In fact, in ruling last November that
privileged research  grant information
must -be made public, U.8. District Judge
Gesell admonished Congress for its “* * *
imprecise and poorly drafted freedom of
information statute.” I belleve the entire
backdrop and ‘rationale -of -that deci-
sion—which is currently on appeal—is
important in the consideration of this
amendment, and ask unanimous consent

that the.complete memorandum opinion

and order be printed in the Recoro. :

There being no- objection, the de-
cision ‘was ordered to _be printed ‘in
the REcorp; as follows: S

{U.S.. District Court for the District of Co-

Iumbla—~Civil Action No. 1279-73)

- WASHINGTON RESEARCH PROJECT, INC., PLAIN~.
TIFY, VERSUS DEPARTMENT -OF HZALTH, Epw
AND CASPAR W.

© " UCATION, AND WELFARE,
WEINBERGER, DIFENDANTS .- . s
T MEMORANDTM opTNION ¢ Y. e

Plaintiff invokes the Freedom of Informsa-

tlon Act, 5 U.S.C. § 552, and seéks to compel
production of certain records.from the De-

partment of Health, Education, and ‘Welfare

and one of its constituent agencies, the
National Institute of
(NIMH). An. injunction and declaratory

Judgment are sought. Plaintiff's written re- .

quest for production, inspection and copy-
ing of specified records has been Tully proc«
essed through appropriate administrative
channels and. the issues are accordingly:

,properly: before the Court, which has Jurls-
‘diction under 5 U

8.C. §522(a)(3).

On April 13, 1973, plaintiff requested, with
detailed specification, documents relating to
eleven designated - research grants by the
Psychopharmacology Research Branch of
NIMH for studies on the drug. treatment of
children with learning difficulties or behay-
loral disorders, particularly hyperkinesis.
All but two of the research grants involve
the use of one or a combination of stimulsnt

“or anti-depressant drugs, including methyl-

Phenidate (Ritalin), dextroamphetamine,
thioridazine and imipramine, on selected
school sge and/or pre-school chldren. -
All of the grants are administered by pub-
lic or private non-profit educetional, medi-
cal or research  institutions. None of the
grants is concerned with the production of
marketing of the drugs being tested. Their
purposes include the determination of opti-
mal dosage levels and treatment schedules;
the identification of possiblé harmful side

effects such as drug addiction and loss of

weight; . the measurement of the effect of
different drugs on learning, including the
existence of state-dependent learning: and
the  development of improved assessment
technigues to mensure the efficacy of drug
treatment on -children. .
Following a. series of conferences and
sdministrative actions, which need not be
reviewed here in any detail, & considerable
bumber of documents were furnished. How-
ever, as of-July 27, 1973, the following cate-
gories of documents were still being with-
held, and 1t is8 upon these that the litiga-

. Approved For Releas
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{a) with regard to previously appreved
grant applicaiions, the narrative stalement -
and any related exhibits describing in detail
the research plan to be followed {sometimes
referred to as the research protocol or re-
search designp); . .

(b) with rogard to previously approvea
continuation, renewal or supplemental ap-
plications, the comprehensive progress re-
ports describirg the results and accomplish-
ments of the projects since the last .such
report; LA s e

(c) the entire text of all site viait ‘reports
and “pink shests" prepared by outsice con-

. sultants and NIMH staf during the agency -
Feview of the applications; . PR

(d) the enuire text of an continuation
and renewal applications which have not yet
been approved. s o, .. ..
- -For-the purposes of ansalysis, theso vari-
cus documents will -be referred to. simply
a8 grant appiications,. site visit reports, and . -

. “p}nk sheets.” . R
" ~-After soma discovery, the matter came be-
fore the Courlifor. final hearing under sn
arrangement developed at s status confer-
ence. The parties presented in camera a por-
. tlon of a single grant fle marked i¢ show
“the type of information defendant belleves
mmay properly . be :withheld under the Act.
3, WS also given plaintiff
Informally. It '‘was agreed that the determii-
naticns made by the Court bnsed on-,this.
example would control the disposition. as to
~other almilsr material covered by .plain-
tiff's request ang presently withheld. Afier
‘the record was comfpleted, the parties, pre~
- Bented argument. and were allowed Lo file
post-trial briefs, - B R o ,
- - 1. NIMH grant procedures ¢
" Before turniag to the conflicting inter-.
pretations of the Freedom of Information
Act presented Dy the parties, the nature of
the material requasted must be slaborated
and it8 significance in the chain of the grant
brocess explaineds - ) i
.__'The National Institute of Mental Elealth
operates & dual system of review for all major
research projects. The first stage invelves the
initial review Broup - (sometimes called a
study section or review committee), made
up of from 10-2) nongovernmentsl tectinical
consultants, who are appointed by ‘the Di-
rector of NIMY for overlapping terms of up
to four years. Each branch or.center of the
NIMH is sarved iby one or more review groups
qualified in a specific- fleld. There are &p-
" proximately 20 NIMH review groups for re-
 &garch " project grants, as well as raview
groups -for Jong-term program grants, amall
" grants, fellowships and training, There 1s an
Executive Secretary for each ‘review group
who is an NIMIT employee and a chalrman
who I8 appointed by the Executive Secre-

. Each application 18 asgigned by the Execu-
" tive Secretary tc one or more members (as-
signees) of the initial review group for study
* and comment. Aisighees-are selected because
“of ‘their experieince and competence in the
“-areas covered by the proposed research: Non- -
~comrnittes membhers may also be asked to re-
‘ Yiew & project on an ad hoe basis, when. the -
* Executive Secretery feels that. the commit- -
~tee itself lacks expertise in a NOCeSIATY Ares.
‘When additional’informstion is necded. -
" the "Executive -Secretary may  obtain it
through correspondence, by telephone, or by
a8 site visit conducted by the review groun
assignees. Site visits may also be requestead
by the assignees themselves when they
belleve it will eid in thelr review of the
project, Site visits are geverally usefl for
unusually large or multidisciplinary applica-
tions, or when it 15 deemed important to mee:s -
personally with the Investigator and his or
her associates in order to observe the physti-

e
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used or to observe a particular-experimental
technique in operation. Visitors may make
suggestions for changes in the proposed re-
search plan, and a revised protocol or ad«
dendum is sometimes submitted to NIMH
following the site visit. .

At the conclusion of the site visit, the team
meets In executive session to discuss their
reactions and-to formulate a recommenda-
tion. One assignee is delegated to write up
the team’s findings, sometimes with the
assistance of written reports from the other

 yisitors. The site visit reports are prepared
on benalf of the team as a whole and they
do not identify evaluations with particular
membpers of the site visit team. -

The site vistt report or, when no site visit
wag held, a written evaluation prepared by
one of the assignees i3 made part of a.-grant
book which is sent to each member of the
initial review group four to six weeks before
its meeting. The grant book aiso: containg &
copy of the completa grant application. for
eaci1. project which is scheduled to be re-
viewed, ool o - BRI T S

Initial review groups meeb three times a
vear. The Clinical Psychopharmacology Re-
search Review Committee, which reyiewed
the grants involved here, conslders an average
of ten to. fitteen applications at each meet-
ing, including’ supplemental and renewsal

applications.? Each proposed research. proj- .

ect i3 reviewed separately for approximately
45 minutes to. an hour. The ‘principal: as-
- - signes describes the project and presents the
findings of the site team visit.. The - other
-yisitors also present a crisique of the project,
arcd NIMH staff may be asked to ‘comment.
#ollowing the discussion and after a con=
_gensus has been reached, a’ formal vote I8
taken on each project. If it is approved, each
saember of the commiitee. then assigns &
rating to the project, which is used for de-
Jermining funding priorities. The minutes
of each meeting contaln a complete attend-
ance list and -data on the number of ap~-
provals, disapprovals and deferrals of appli-
catlons considered, but they do not contaln
& summary of the discussion regarding any
..application. . - .. - e e
After: the meeting of the Initial. review

group, an. NIMH staft person prepares a Sume

mary Statement (“pink .sheet”) for each
grant, contalning in & single document a
brief description of the proposed research or
training grant request and the substantive

econsiderations that led to the spectfic recom- -

mendation, including in the case of & split
vote the reasons for -both majority and

minority opinions. The Statement will morme- -

ally discuss the background and competence

~of the investigators, any special aspects of

the facilities snd eguipmnet, and whether
ke budget is appropriate to the aims and
methedology -of the project. Where human
subjects involved, the statement should in-
crude the oplnion of the review group on the
risks involved. In addition, the site visit o~
port, if one has been written, is 1ncorporated
by reference into the Statement. -

All Review Commites actions are consid-
ered to be coliective and anonymous. There-
fore, the Summary Statement does not at-
wibute evaluations or comments to any in-
dividual member. I two or more members
voted against the majority recommendation,
their opinion Is also summarized In the
Statement, without ldentifying the members
involved.. - . -

The Statements are the principal source of
information regarding the applieation and
the recomunendation provided to the Na-
1iomal Advisory Mental Health Council; they
are also used by NIMH staff to provide infor-
mation concerning disapprovals to applicants
_apnd to rollow the resuits of spproved proj-
ects. According to the NIMH Handbook, &%

Footnotes at end of article.
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informetive document in the history of tha
grant.”

Tne second stage in the dual NIMH review
process involves the National Advisory Mental
Health Council, a body set up by statute to
“advise, congult with, and make recom-
‘mendations to, the [Secretary] om matters re-
lating to the activities and functions of the
[Public Health] Service in the fleld of Mental
Health.” 42 U.8.C. §218(c). The Council Is
specifically authorized “to review research
projects or programs submitted to or initi-
ated by it in the fieid of mental health and
recommend. to the Secretary ... , any such

. projects which it believes show - promise of

making -valuable contributions to “human
knowledge with respect to the-cause, pre-
vention, or methods of diagnosis and treat-
‘ment of psychiatric disorders.” 42 US.C.
§ 218(¢). The members of the Council are the
_Assistant Secretary for Health, the Chief
Medical Officer of the Veterans' Administra-
‘tion,.a medical officer designated by the Sec-
‘retary of Defense, and twelve public mem-
bers appointed by the Secretary of HEW.

©The  National Advisory Mental Health

Council meets three times a year for two
or three days to review the “recommenda-
tiong’? of all. of the initial review groups
within NIMEH. The Counecil reviews from 500
ta-1,000 grants during each meeting, Except

“where a spécial request is made, the Counell

members do not receive individual grant ap-
-pitcations. Their decislon is hased solely on
the review group Summary Statements. Ex-

.eeépt tor granis on which s speclal guestion

is raised (no more than flve percent of the

grants), the Council approves ths recom~-

mendations from each review. group in a
block. Consequently, the Council’s concern
13 with "questions of general. policy and of
program - priority, and not with the scien-
tific merit of any individual applications.
. Pollowing approval by the National Ad-
visory Mental Health Council, funding of &
project is contingent upon the availability
of funds, CGeneral priorities for funding are

. determined by the Director of ‘NIME, with
“the advice of the National Advisory Mental
“Heslth Council. Within theése general priori~

“ties, ‘90 percent of, the approved grants are

“funded - in the order of numerical priority
:set by the inltial review group. Researchers .
are notified of the grant award by an award” -

letter and a formal notice, both of which are
signed by the NIMIH branch chilet. The award
jetter states that the project has been ap-
proved by the initisl review group and the

"National Advisory Mental Health Council.

CeUe T I Theact i L
. _These procedures generate .a ‘prodiglous

_amount of. intformation congcerning the pro-

posed research. projects. and the allocation
.of . funds among them. NIMH .Ineorporates
into its applcation instructions a warning
“that seme of this information must be mace

“avallable 1o the public under the Freedom

‘of Information Act. However, it’ specifically
assures the applicants that the following In-
formation does not fall within the terms of
the Act and will not be disclosed to the
public: ’ : L

" a..Applications for research grant support

are considered. to be privileged information.

Until such time as an appllcation is ap-

“proved and a grant awarded, no Information

s dizclosed except for the use of Section 1 of
the application form PHS-398 and the notice
of research project form PHS-166 by the Soi-
ence Information Exchange In connection
with itz respounsibilitles for exchange of in-
formation among participating agencies,

b. Section II of the applcation form PHS~
208 or the corresponding material in appii-
cation form PHS-2590. ’ .

©. Details of estimated budgets.

d. Discusslons of applications by advisory
hodies ™ Plaintiff chalienges this interpreta-
tion of the Act and NIMH's consequent with-

‘May 30, 197
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applications, “pin
ports requested, R

In resolving this dispute dispute, the Court
is faced win the initial diffculty that the
Act on its face does not give special consid-
eration to the field of mediecal research or the
problem of grant applications. Accordingly,
as 1s usually the case where the Court must
attempt to apply this lmprecise and pocrly
drafted statute to a situation apparently
never contemplated by the Congress, it be-
comes necessary to resolve the controversy
by reliance on the high gloss which the
learned decistons of this Circuit have been
required to place on the legisiation.

The initial question for consideration is
whether the “pink sheets,” site visit reports
and grant applications are documents com-
{ing within the disclosure provisions of % 552

heets,” and site visit re-

‘(a). Tnder the decisions in this Circutt, it is . .

clear that the NIME initial review groups -

. constitute “agencies” as that term 1s used

in the Act. See, e.g., Grumman Aircrajt En-
gineering Corp. v. Renegotiation Bd., No.. 71—~
1730 (D.C. Clr. July 3, 1973y  (“Grumman
II”). They “serve as & discrete, decision-pro-
ducing layer™ In the application process and
the priorities they set receive only periunc-
tory review by the Mational Advisory Mental
Health Council. Id. at 10.. It is equally clear—
indeed not contested—that the “pink sheets"”
represent the final opinions of the initial
review groups, presenting authoritntive rea-
sons for assigning each application to &

‘particular priority. The siter vistd- reports

must. be viewed as inmtegral parts of -these

“final decisions, since, .as indicated by the

sample fite, they are ineorporated by refer-
ence into the “pink sheets” and are cited
a% a basis for the-review groups’ final decl-
sions. See Sterting Drug, Ine. v. F.T.C, 450 -

‘W2d 698, T04-08 (D.C. Cir. 1971); Amterisan

‘Mail Lines, Ltd. v, Gulick, 411 .24 696, 703
(D.C. Cir. 1968). Poth types of documents
‘are therefore subjlect to disclostre a& an
agency’s “final opinions .. . made in the
adjudication of eases . . . 5 US.LC. § 552(a)
(2Y(A). As for the grant appllcations, they
-are "identifiable records™ of an agency and
are therefore subject to dlsclosure upon-spe-
cific reguest, which plaintiff has quly made.
See 5 U.8.C. § 562{a) {3); Bristol-Myers-Co.

3. F.T.C., 284 F, Supp. 745, 747 (D.D.C. 1988).

All of the documents sought by plainfi
must therefore be produced In full unless the
Government can esteblish that certain pa-
pers or sections thereof fall within the spec-
ific exemptions enumerated in the Act. De-
fendants suggest that three of these excep~

“$ions are applicable to the documents at Is-

sue. In considering this claim, the” Court
aust construe. the requirement of dlsclosure
‘broadly and ‘the exemptions narrowly -in

. grder to promote “the clear legisiative intent

to assure publlc access to il govermment
records whose disclosure would not signif-
jcantly harm specifie governmental inter-
‘ests.* Soucie v, Daevid, 448 F2d4 1067, 1080
(D.C. Cir. 1871}. PO . cu

" Defendants argue that all description of -

‘an applicant’s proposed research, whether In-

“its application or in agency reports, consti-

tutes confidentisi material within the terms

of the fourth exemption.® However, that ex~ .

emption shields only trade secrets and other
‘confidential information that Iseither “com-
mercial” or “financial” in nature. Geiman v,
N.L.E.B., 450 P.24 670, 873 (D.C. Cir. 1271).
None of the applicants for NIMH grant funds
are profit-making enterprises, nor are such
funds sought for the production or market- -
ing of & product or service.! Whatever Con-
gress may have meant by the admittedly im-
precise terms in the fourth exception, the
Court cannot, consistent with its duty to

' construe the Act's exemptions narrowly, ind

that scientific research procedures to be un-
dertaken by non-Profit educational or med-
fcal institutions fali within those termss
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however, defendants would not prevall, for
they have wholly Ialled to meet their burden
of proving that the particular research de-
signs and protocols at issue In this case coni-
tain material that would normally be kept
confldencial by the researchers themselves,
regardless of the agency's own assurances of
confidentiality. See Sterling Drug, . Inc V.
F.T.C. supra, at 708.

Defendanta also ralse the fifth exemption?
which shields inter- and intra-agency memo-
randa. However, this-Court's inding that the
“pink sheets” and site visit reports constitute
final agency opinions takes those documents
out of the fifth exemption, see Grummanr U,
supra, at 13, and ‘the applications are not
protected because théy were written by non-
agency personnel, see Note, The Freedom of
Information Act ’and’ the Exemption for
Intra-Agency Memoranda, 88 Harv. L. Rev.
1047, 1083-88 (1973), and contain essentially
factual material, see- Bristol-Myers Jompany
v. PT.C, 424 Fa2d 35, 939 cert, denied 400
US 824 ( 19%0). -~ e

< Similarly, there i no’ merit to defendams'
claim that the disclosure of any agericy réfer-
ence to the professional qualifications or
competence of a particular researcher would
constitute & clearly-unwarranted invasion of
personal privacy  under the sixth exemp-~
tion.” That provision shields only, “rersonnel
and medical flles-and similar files” from dis~
closure. Although the term “files” has been
Justifiably criticized: as vague, see X. Davis,
supra note 4, at 708, it cannot be ignored.s?
‘Tha sixth exemption was intended to protect

“detailed Government récords on an individ-

usl,” H, Rept. 1497,"89th Cong., 2d Sess. 11
(1966), and it cannot be extended to shield
& brief analysis of’ professional competence
‘written into a final agency opinion. - -
Perhaps in recognition of this dlstincticm.
Congress incorporated -another privacy pro-
vision into the Act which s not limited to
‘Government files. Immediately following the
disclosure requirement. in § 562(a)(2), the
Act states: "“To the extent required to pre-
vent a clearly unwarranted invasion of per-
-Sonal privacy, an agency may delete identi-
fying details when it makes available or pub-
-‘lishes an opinion, statement of policy, inters
Ppretation, or. stafl:;manua! or Instruction.
However, in eachvcase:the justification for
‘the- deletion shall “be explained fully in
writing,” Portions.of.the “pink sheets” and
-the: site visit reports could fall within the
terms of this exemption, but the Govern-
ment has the burden of establishing that
disclosure in each instance would be “clearly
unwarranted.” See Getman v.NLRR., supm,
at 674.
TUpon careful consideration of the come
peting interests Involved, the Court, con-
ciudes that the Government may, to the
extent described bélow, delete identifying
details from statements of opinion concern-
ing the professional qualifications or com-
petence of particular’ individusls Ilnvolved
in the research project under consideration.
Disclosure of such ' information might suba
~stantially - injure “ths ‘professional repute-
tions of researchers, while deletion: would
not; in most instances, significantly obscure
the reasons for assigning an appncation to
a particular priority. -
1t must be stressed, however, that the hold<
“ing ot this Court is narrowly limited. Nor-
mally, only the names of the ihdividuals un-
der gdiscussion may be deleted, leaving the
opinions themselves free to be disclosed.
Grumman Adircraft Engineering Corp. v. Re-
negotiation Bd. 426 F2d 578, £§80-81 (D.C,
Cir.1970) (“"Grumman I"}. If, as is the case
with many of the documents sought by plain-
tiff, the names of the researchers have ai-
ready been disclosed. or if for sny other res-
zon the deletlon of such names would not
conceal the identity of the individuals under
discussion, the statements of opinion might
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every case the defendants may only delete
that minimum amount of Iiformation nec-
essary to conceal the identity of those indi-
viduals whose privacy is threatened in tho
manner describec above. o

As a tarther limitation, no deletions What-

ever may be made from docurments relating -

to an application-—whether initial, continusa-
tion, renewal or supplemental—which has
actually been granted, since in such cases
the public’s interest in:knowing how its
funds are- disbursed surpasses: “the privacy
interests involved. Nor may the identity of
an institutional applicant be concesled, be-
cause the right of privacy envisioned in the
Act 1s personal and cannot.be claimed by
a corporation or association K Davis .mpra
note 4; at’781, 799. T

“-Apart froni’ resolution of the mstant con-
troversy, plaintift asks for ‘assistance to in-

sure that subsequent similar requests for '’

information from NIME will hot be delayed
and ‘obfuscated by drawn-out negotiations
and Court proceedings. Plaintiff’s concern is
well. taken, for the Act should; to the extent
practical, be self-operative [to assure prompt
disclosure as. contemplated by Congress. At
a minirmum, the defendants should promptly
‘modify existing regulations.and. grant ap-

‘plication instructions to-bring them into

conformity with the decislon of this Court.
It is partictlarly important that® grant ap-
plicants. ‘be placed on notice that informa-
tion submitted pursuant to an application
tor NIME grant funds and final agency opin-
ions concerning the award ;of such funds,
as defined above, cannot-normally be kept
confidential :nor withheld from the public.
" The foregolng shall constitute the Court’s
ﬂndjngs ot tact and conclusions of law.
GEREARD- A: GESELL,

No‘vmm 8, 1973. N
_FOOTNOTES -

1The followmg textual description of the
NIMH grant review process is taken prin-
cipally from the depbsition of Dr. Ronald 8.
Lipman, Chief of the Clinical Studies Sec«
tion of the Psychopharmacology Research
Branch of NIMH and from the NIMH Hand-
book for Initial Review Stafl (1970) plain-
31’5 1 exhibit.in evidence. e
1 Supplemental applications ara for addl-
tional funds above the amount- previously
sporoved for the current or any future proj-
ect year. Renewal applications are for funds

beyond the project period previously ape-
proved. Continuation spplications are filed ' :

at the beginning of each year in the previ-
ously .approved project period. Generally,
supplemental and renewal applications must
compete for available funds with other ap-
plications, new or otherwise; they are proc-
essed. through both stages of the review
process. Continuation applications are gen-
erally noncompeting and not. subject to the
review process.

= National Institutes of Hesalth, Grant for
Research Prolects, Policy Statement 14

{1873). This interpretation of the Act i3 con~

sistent with HEW’s more genera.l mterpreta'-
tion, codified at 45 CFR. § — .

35 US.C. § 6552(b) (4): “This section does

not apply to matters that- are .. . trade
secrets and commercial or.financial 1n1‘orms-
tion obtalned Irom -9 person and prlvﬂeged
or confidential. ...

+In recent test‘tmony before Congress Dr.
John F. Sherman, Deputy Director of the

National Institutes of Health, argued that -

the fourth exemption should apply to grant
documents because “to the scientist and to
the research clinician, research designs and
protocols are regarded and treated as pro-
priatary information, just as trade secrets are
protected by the commercial and industrial
sector.” Hearings on U.S. Government In-
formation Policies and Practices Before a
Subcomm. of the House Comm. on Govern-

ATE
08&906&&1890&8&2001:3 2(‘ Sess. 2620

U.g. Dist'rictgydge.t; .

sS4

(1972) . Howerver, this analysis 18 only r-ie~
vant to the extent that Dr. Sherman recog-
nizes that research procedurés are not ac-
tuslly trade secrets, nor are research part
of the “commercial or industrial sector.” His

“arguments are exceptional * * *.
B 3 .

3 L] . .

5 The Attorney General's Memorandum on
the Public Information Section of the Ade
ministrative Procedure Act (1967), at 34, ap-
parently reached a contrary: conclusion,
based upon ¢omments in the congressional
reports to the effect that “technicel data”
concerning '‘scientific . or manufacturing
processes™ would be: covered by the fourth
exemption. However;: Profassor Davis pointa
out that the quoted language was derived
Trom & Senate report on an earller version
of the exemp:lon which did not coniain fhe
Umiting words “commerdial or financial,” and
that the shlelding of non-commercial tech-
nical informsation would be contrary to the
clear wording of the statute. K. Davis, The
Information Act: A Preliminary Ansalysis, 34
U. Chi, L. Rev. 761, 789-91 (1987)..In resclv-
‘ing this dispute in Davis' favor, the Court
‘Ainds it signiicant that the D.C. Clrcuit in
“Gletman followed Davis and interpreted the
fourth exemption narrowly (altbough it did
not . specifically consider the disputed lan-

guage in the congressional reports}),.whiles <

-the Attorney  General’'s Memorandum ine
terpreted it broa,dly to cover all confidential
‘material. .

21 trsc- §552(b) (8): “This section does
not apply to mnatters that are .. Jinter-agen-
¢y or intra-agency. memorandums or letters
which would not. be available by law to a
party other t.han -an- agency mr utigathm
with the agency .

™

75 US.C § 552(b) (8) : "This ucﬂon does
‘not apply to matters that are ... personnel
‘and medical files and similar files the dis- -
closure of which would constituts a clearly
unwarra.nted invasion of person;.l pu-
FACYs s ..
.. % An earlier version of the s&x‘h exl'mpt!on
Bhielded the specifled files mnd all' “similar
‘matter” (emphasis added), but Congress
amended that phrase to use the more lim-
ited term “flas” th:oughoub K Davis. supra
nm:e 4 at T98- n. 94, L 5

BN R it ;
[U_S District Court for the District of Co-

‘lumbla~-Civil Action No. 127¢-73] -
WasEmNGTON RESEARCH ProJrer, INC., Pmm
TF, VERSUS3 DEIPARTMENT oF Hrartw, Epu-
| CATION, AND ‘WELFARE, AND CASPAR W' WEIN~
. BERGER, Dmmnm -
oxnxn

- In accordance with the Court's Memoran-
dum Opinion filed tpls 6th da.y of November.
1973 1t is hereby

Ordered that the de!endants promptly
amend all relovant application instructions
and agency regulations, including those codi-
fied at 45 CF.R. § 5, to bring them into con-

. formity with the decislon of tms Cmnt, and

ey

it is further -
' Ordered thst the defends.nts promptly pro-
‘duce and maze available to plaintift for in-
spection and copying all documents listed
In its request for information dated April 13,
‘1973, except that, if any such docunient re-
lating to an application that has not been
granted contains a statement of opinion by
& Governmeni; officér, employee or consultant
conecerning thie professional qualifications or
competence of an individual involved in the
research project under consideration, the de-
fendants may delete from that document any
detail which would identify a particular in-
dividual as the subject of that statement, or,
if such deletion would be impossible or in-
effectual, the defendants may delete the
statement ltsﬂlf.
: GERMARD A, GESSELL,
U.S. District Judge,

Ncm:mm €, 1973.
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- asamended. -

™ Yoaz
ME. TXOLE. Mr. President, I think the

situation inthis ¢a W | :
search Project, Mﬁgm 5@3@1‘*
‘ment of Health, Education and Wel-

fare clearly demonstrates the need for

congressional action to insure that re-

search ideas are indeed accorded the

confidential status which they deserve.

It is for that sole reason that I drafted

the said amendment, in anticipation of

proposing its adoption. )

While i} is rot our business to preempt
the courts in matiers of judicial concern,
it is our affrmative legislative duty to
lay down proper statutory guidelines.
Regardless of the outcome in the cited
case, therefore, we still have the obli-
gation to protect against any future un-
necessary, unwise, and unfair premature

.disclosure requirements ‘in the specific
-area of scientific experimentation.

Certainly, the whole idea of ‘‘disclo-
sure” and the public’s “right to know” is
of paramount importance at this time in
our Nation’s history. And I have no de-
sire or intention of placing undue re~
strictions on - those fundamental con-
cepts. But I feel very strongly that, in
the area of research- grants, nondisclo-
sure entitlement is justified——and com-
pletely within thie spirlt of the Freedom
of Information Act itself, .

It is.- my sincere hope that my col-'
leagues will agree, and join me at the ap-
propriate time in moving to identify such
matters as specifically excepted from
categories of information which should
be disseminated to the public. I urge
this problem to be the subject of special
hearings at the earliest opportunity, and
that it be resolved coincident with fu-
ture health legisiation, as the distin-
guished floor manager of the present
bill (Mr. KznMEDY) has suggested.

The PRESIDING OFFICER. The

question is on .agreeing to committee

amendment in the nature of a substltute
o . 'Z‘ ’.-.«5 u” .
The amendment was agreed to.
The PRESIDING :QFFICER. The
guestion is on the third readmg of the
i1l
The bill (S. 2543) was ordered to a

~ third reading and read the third time.

Mr. KENNEDY. Mr. President, I ask
that the Chailr lay before the Senaie &
message from the House of Representa,-
tives on H.R. 12471

The PRESIDING OFFICER laid before
the Senate H.R. 12471, to amend section-
552 of title 5, United States Code, known ~
as the Freedom of Information Act. =

The PRESIDING OFFICER. The bill
will be considered as having been read
twice by title, and without objection the
Senate will proceed to. its consideration.

Mr. XENNEDY. Mr. President, I move
to strike all' after the enacting clause of
H.E. 12471 and insert in lieu thereof the
language of S. 2543 as amended.’ )

The PRESIDING OFFICER. The ques-
tion is on agreeing to the motion of the
Senator from Massachusetts to Insert
the Senate language as a substitute for
the House bill.

‘The motion was agreed to.

Mr. RKENNEDY, Mr. President, I ask
for the yeas and nays on final passage.

The yeas and nays were ordered.

The PRESIDING OFFICER. The ques-

Lop

.88 I can to v
belief that it is sufﬁciently disadvanta~
i ina

n‘ buI RUAR Vs ¥ PR LU MLLWER W =

on the engrossment of the amend-

2O A ROR P Bnas0R 0608

grossed and the biil to be read a third
time.

The bill (HR.
third time.

The PRESIDING OFFICER. The bill
having been .read the third time, the
question is, Shall it pass?

Mr. GRIFFIN. Mr. President, is the
Senator from Nebraska entitled to rec-
ognition? .

The PRESIDING OFFIC'ER The Sen-~

ator Irow:-I¥ ska is recognized.
ta_k_l'_ﬂ"ﬂ%/‘r President, I shall
e not more than 3 or-4 minutes to

recapitulate What has transpired today -
on this bill. . -

oinf. out that re-
ported unanimously ?&ld,mmhmﬂ—ebmc-
tion from the Judiclary Commitiee tonc-
complish_certain procedural changes in
the Freednm nf Information Apt, which

was epacted in 1966, . -

Some substantive changes were oﬁered
in committee. They were turned dowmn.
The purpose was to make it an effective

and an efficient implement and in a very
vital field; namely, the right of the pub-
lic to know, on the one hand, and, on the

12471) was read the

. pther hand, to conserve the conﬁdentlal-

ity of Federal Government departments
and documents and to enable them to
function properly and effectively.

t is to be re that -

some ma;or, substantive changes were
effected by amendments on the floor of
the Senate today.

. It s my intention—and I shall do 50—
to Voo BTyt bitt-berase Of the

agreement

¥ prior intention to vote.for the bill,
ww%ﬂw
the al e.very

es__mble.ﬁee&mes_gijhejwo amend—

. ments

“In my judgment there has been ‘a dis-
astrous effect upon law enf orcement, par-
tienlarly. by the Federal Bureau of In- -
vestigation and the .law enforcement
agencies of our national Governmens.

The amendments will have an effect also -

on--the local law en.forcement agenczes
as well

I MJWMEMMEO@N
this-measurae.Ii is.my:

gequs and detrimental thal it yeauires a
vetn. It is to be regretted, Mr. President, -
because we had.a good bill. We should go
forward and make the Freedom of In-
formation Act as effective as possible X
think a fine balance had been worked
ou} with the many interests competing
for information that either should be dis-
closed or should be held co ential, and
with other interests such as permitting

the courts to review classxﬁed document:s

""1n camera.

M, President. I make th]b as a state-
ment in connection with the future pro-
ceedings on the bill. :

Mr. President, I ask un&nimous con-
sent that a brief statement summarizing
those points be printed in-the REcorp.

There belng no objection, the state-
ment was ordered to be printed in the
RECORD, as follows:

[ B O

- T

ey mme o r

SraTEMENT

M. Presldent 6-3 polnts of suminary are

82the Muskie amend~
ment, I tear that we are giving undue lati-
tude to the couris in dealing with s very
important national issue. The amendment
asks the courts 3o review documenis to de-
termine their efect on the pational defense
and forelgn policy of the Unilted States. Yot |
the amendment offers the courts no guld- "
ance in performing this task. It asks the
court to make political judgments.

Indeed, this 15 a task for which the ccurts
themselves have found that they lack the
aptitude, facilities and responsibility. This
is not my own fat statement. These are the
words the Supreme Court used in C. & S. 4%
Lines v. Waterman: H

[Tlhe vary nature of executive decisions '
as to foreign policy is political, not judicial.
Such decisions are whoily confided by our
Constitution to the political departments of
the governmens, Executive and Legisiative.
They are delicate, complex, and involve l1arge
elements of prophecy. They ars and should be
undersaken only by those directly responsible
to the people. whose wellare they advance
‘or imperil. They are decisions of s kind
for which the Judiciary has neither aptitude,
facilitles nor responsibility and which hias
long been held to belong in the domain of
political power not subject to Judicial ine
trusion or inguiry. ;

Lixewise, a Harvard Law Revlew Develcp- ;
ments Note reached the same conclusion.. . .

In discussing the role of the courts in re- -
viewing classification declsions, it states that
“there are limits to the scope of review that
the -courts are competent to exercise,” and
concludes that "a court would have difficulty
determining when the public interest in dis-
closure waa sufficient to require the Gov-
ernment. to divelge information notwith-'
standing a substantial national security in=
" {erest in secrecy.” 85 Harvard Law Revlew- -
1130, 1225-26 (1872). ¢

Furthermore, - the Ammey General m a
letter which I earlier introduced im the Rec-
ord expressed the oplunion that grave Colie-
stitutionai questions arise in the adoption
of this amendment. Ag the Attorney Gens-

-eral concluded, “the conduct of defense and

foreign policy is speclally entrusted %o the

. Executive -by the Constitution, and this
.respongibility includes the protection of in-

formation necessary to the successful con=-
duct of these activities. Por this reason, the
constitutionality of the proposed amend-;
ment s in serious question.™ . )
Sacond, I helieve that the amendment tD'
exemption 7 could lesd to a dlsastrous ero-
sipn of the FBI's. capabliity for law enforce-
ment noiwithstanding the safeguards sod
standards consained in that amendment. To -
he sure, the standards .contalned in fthe
amendment - look well on paper. However,'
based on the experience that the FBI has ac~

cumulated to date under standards similar -

%o these, it ls clear that they are difficuls
if not impossible to administer.

Here are some of the sffects which adop-
tion of the Huart amendment could have. .
-1, Tt could distort the purpose of agericles
such as the FBI, imposing on them the added
burden of serving as & research source for
every writer, busybody, or curlous person.

2. It could impose upon these agencles the
tremendous task of reviewing each page of
each document contained in-any -of thelr
many investigatory flles fo make an indeé-
pendent judgment as to whether or not any

part thereof should be released. -

3. 1t could detrimentally affect the conﬂ-'
dence of the American people in its Federal
investigative agencies since it will be appar-
eut these agencies no longer can assure that
thelr identities and the Informsatton they

“furnish in confidence for law enlforcement:

purposes will not some day be disclosed to
the subject of ,the conversation.
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for severe problems rega.rding the privacy of
individuals,

Mr. President, in my view, nothing would
pe lost by deferring action on this amend-~
ment because tue FBI is now operating under
standards virtually similar to those containect
i the amendment. I would be well to allow
& suitable interval of experience to be ac-
cumulated under these regulations in order
to -ascertain the wisdom or lack thereof in
putting these standards in statutory form.

Mr. President, the highly detrimental and

far-reaching impact that these two amend- -

ments taken together pése is so grave and
sweeping that it is my intention fo address a.
letter to the President urging as strong as
can that he velo tms measnre 4 it pmsses m
this form. ke -

Mr. Mccum.am m Presmeni:, wﬂl
theSeﬂatorylelti?“ e k

Mr. HRUSKA. Mr. President, I sladly.

yield to the rﬁstmguished Senatar from
Arkansas.

X CCLELLAN, prestdcm T
wish to assoc " wit, yiews
EXPrEssed Dy the guished Senator

Tréf Nebraska. 1 1olly miended [ sup-
POLL the measure as it canme 1o the iloor

of_the Senate. However, in view of the-
amendments ihat liave been agreed to
tﬁﬁmﬁww the
bl in my gmir'mz ents and % égﬂe, the
N_aggg.s_sea n umen d rec-.
ob_support the measuve. I

shall now have to vote against the bill.
mmmmmxem

myself 2. mintes. e

The Freedom of ]zz!ormtion Avt wa.s

passed in 1986, This legislation we are
considering today is really a response by
Congress to the past experience w2 have
found with-the faflure of Goverament

agencies to respond to the public’s legiti~ -

mate interest in.what had been taking
nlace inside their walls. It is precisely
ine extreme and: unreasonsble secrecy
of the past that this bili addresses, and
I think the overwhelming support by’ the

press and across- the- country- fortsome .

‘agis]atwe response. fo ihis Secrecy can
e answered by this bill.

Ishould say that-the amendments that
‘fave been agreed tor by a sirong vote in
4m Senate today ipno way infringe upon
_ssional security or upon the law en-

‘sreement azenciey &nd their responsi- -

«Jities in this country. I think this is the

ziost important legislative action. thal

¢an be taken to open up the Govern-
ment to the Amexican people, who re-

raire it, who demand i.t. who are hegomg

and pleading for k..

I want to a.clmowledge the constmc- :
tive- and supportive efforts of Senator.
Hroska and his staff in developing s
legislation for floor action: T am disap- ~

pointed that he does not feel that he

can support this pm as amended on the

floor.

agencies. It also insures that they will be
open and responsxve to the Amer‘c:m
people.

I hope that the bin will be passed.

I am ready to yield back the remainder
of my time.

Mr. HRUSKA. Mr.
ask of my colleagues il there sre any
reguests for time? Apparently there ars

The bilk m'owdes ample pret.ection farr
ihe legitimate interests of Govermmens.

Cotton.
President, may 1 i

my time.

Mr. KENNEDY Mr. President, I yleld
back the remainder of my time.

The PRESIDDNG OFFICER. All time
has been vielded back. The bill having .
been read the third time, the guestion is,
Shall it pass? On this guestion, the yeas
and nays have been ordered, and the
clerk will call the xoll. .

The second aaSLst.ant Ieglsla,tnze clerk
called the.roll.

Mr. ROBERT C. BYRD. I anncunce
that the Senator from California (Mr.
CransToNY, the Senator from Arkansas
¢Mr.  PureriGHT), the Senator  from-

- . Alaska. (Mr. (;x.wsx.) the Sensator from

Indiana Mr, HarvxE), the Senator from

South Carolina (Mr. HOLLmGs} the Sen~ -

ator from Iowa (Mr. HucHEs), the Sena-
tor from Hawaii (Mr. INOU¥E), the. Sen~

:*ator fromx South Dakots: . (Mr.. Mce-

Goverxy, the Senatox from New Mexico:
{Mr. MONTOYAY, the Senator from Rhode
Istand ¢Mr: Pastore)y, the Senator from
Rhode Istand (Mr. PE‘LE7 and the Sena-

" tor from Alabama (Mr SPARKMAN) are
necessarily absent.

I further anmounce that it present

and voting. the Senator from Alaska
(Mr GRraVEL), the Senator from South
Dakota -(Mr. McGovery), the Senator
from Rhode Islang  (Mr. Pas:mnz) the
Senator from Rhode Ysland (Mr. PELL), |
and the Senator from California (Mr
CransTOoN) would each vote “yea.” .

Mr. GRIFFIN. I announce that the
Senator from Tiah (Mr. Bennerr), the
Senator fronr New York (Mr. ‘BUCKLEYY,’
and the Senator from Idaho (Mr. Mc-
CLUERE) are necessarily absent.

1 also announce that the Senator from
Colorado (Mr. DOMINICKY, the Senator
from Arizons (Mr. Fanniw), the Senator
fromr Arizona (Mr. GorpwaTER), and the
Sermator from South Carclna Mr
'I‘I-mmoml; are absentr on. ,omcial

1 further meiee that‘ if.‘present and N

voting, the Senator from South Carolinga’
(Mr. Trormonn) would vote “nay.”

The result was annotmced—yeas 84,
nays. 13, a.sfellows. . : . corin

[No. 221 Leg:l

YEAS--84
Abourezk; .., Domenfcl - Monda(e
Atken " Eagletomw - Moss
Baker Ervin Muskie
Bartlett - Fong Nelsom
Bayh L Guraey Packwood
Besall Hart - Pearsoty .
Bellmon Percy . -

- Haskell

Stavens
Stevensor
Symingtom
- . Tatt
i S Tunney
Churel . Mce€ee Weicker
Clark MeIntyre Willlams
COoK. Matcalf Young
Dole . Metzenhaum ) -
- ".ﬁAYE’r—l’!
Alten §_¢ - Randolply
4~ Byrd, Rovert C. Helins i,
ak& William L.
‘Ton Stennia
Eastland » Mc(‘lenanx/ Talmadegs
Grifin Nunn Tower

. una.mmous (o]

Buckley Hartke

Cransion Hollings Pe!‘
Dominick Hughes Sparkman
Fannin Incuye Thurmond
Fulbright NeClure: - .
Gotdwater McGovern

So the bill CI.R. 12471) was psss«d :
KENNEDY. Mr. President, I move

that the vote by whlch the bill was pesssed
be reconsidered.

Mr. MOSS. Mr; President, T move to
lay that motion orr the table - -

The motion to Iay on the iabie was
agreed 1o,

Mr. EENNEDY. Mr Pr%.iden& I move
that - 8. 2543 be-indefinitely postmmed

‘The moﬁon was agreed to R

mmwcms RESEARGA
HEALTH STATISTICS, AND MEDI--
|CAYL LIBRARIES ACT OF 13%

Mr. EENNEDY, Mr. President, [a.sk
the Chair to lay before the’ Sefinte a
message froar the House of Re 4~nta-
tzves on H.R. 11385. o

N‘D’NN) laid before the Sengisfa messag
from the House of Represegtatives an—
nouncing its iisagreement ty

-ment- of the Senate to _te bill tHR.

and requestmg a .i—
S‘énate on the disagre ing votes of the

to the request of thy House for a com~
farence on the disagfecing votes of the
two Houses thereon, fand fhat the Chair
be suthorized to agpoint the con:ereea
on the part of the Senate.

‘The motion wa agreevi to amd f.he

s, Mr. NznsoN, -Mr.
A '_I'O'N,- Mr. BUGEES,:
NDALE, Mr. HaTHAWATY,
. Javrrs, Mr. Domr-
‘Tarr,Mr ‘Suﬂ‘osm; :

SEORTETIDN SECE‘-
RITY OR EI‘?SEC'U'RITY—-—AT VTHA&T
COST"

COTT \L Mr Preszdent 1: ask
sent to insert in the Ree--
ORD - & smtezglent which I.made today. -
Marine of Committee on Commerce, .
opposing th
‘The. hﬂL*[:El& 8193, carries the short .
1ETEY Transportation Secu-

. hefore- the a?ubcomrmttee ‘o Mexchant

i “The $1 ﬁj
rity Act of$1374) and would require an

igereasing percentage of imported petro-
lenny -and petroleum producis. to be
transported oTx hxghef—vostmg U':-.-ﬁag
tanker vessels. -

If enacled, this legisTation coulcl have
2. profound, znd probably adverse, effect
upon t.ha? cost of mecting our current,
pressing .;ene."vy resource needs. I seri-
ousiy question whether, as reflacted in
the sh_ % title “'Iibe Energy Transporia-
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“ ' ROUTING AND RECORD SHEET
SUBJECT: (Optionall Evesotive Rogiony
STATINTL r
FR: EXTENSION NO.
!ctlng Legislative Counsel DATE
7D35, Hgs 4151 31 May 1974
TO: (Officer designation, room number, and DATE
building) OFFICER'S COMMENTS J(Nomber each comment to show from whom
INITIALS to whom/‘Druw a line across column after each comment.)
RECEIVED FORWARDED /,
1. e
6/(3 ‘:///’CBY”//// Attached is an excerpt from
Director b yesterday's Record on the Freedom
2. ! ) of Information Act amendments, par-
ticularly the Muskie amendment.
Senators Stennis and Hruska state-
3. ments in opposition are clipped.
CDCI?Ci, Also clipped is the Attorney Gener-
al's letter questioning the consti-
4, tutionality of the authority of
the courts to break classification
and Hruska's prediction of veto.
5.

The results of the FBI exten-
sive lobbying against the amendment
6. opening up the law enforcement
files netted four more votes (33)
than the opposition against the
7. Muskie amendment (29), but in the

process they lost Jackson McGee,
Taft and Young. :

Because of the Muskie amendment],
Hruska and McClellan voted against
9. ' final passage of the bill as did
Eastland, Byrd and Bill Scott of
, the full Judlclary Committee. This
10. ( may be significant in conference

: since the House bill has™ exempted
from court review information ex-
empted from disclosure by statute.
The vote of the Judiciary Committee
on the bill reported to the Senate
without the Muskie and Hart amend-
ment was unanimous. There are many
good quotes which may be useful in
Marchetti. )]

11.

12.

13.

14, TATIINTL

cc: DDCI, Asst to DCI,
15. DDO, DDI, DDME&S, DDS&TI,
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