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President and the specxﬁed committees
of the Congress. However, this language
does not contain what appears to be 2
necessary element of such transmissions
by an independent regulatory commis-
sion—the preclusion of any changes ab
the direction. of” the President, the Of-
fice of Management and Budget, or any
other agency-of the executive brangh.
Nor does-the language in this law require
tha President to include the Commis-
sion’s original budget submission in his

. budget when it is submitted, as would
‘he required by 5.7704.

- The President specifically opposed the
inclusion in the commodity commission
legislation- of the simultaneous budget
{transmission—asg well as a provision for
simultaneous transmission of legislative

recommendation. He submitted draft =

legislation on 18 November to amend the

Commodity Futures Trading Commission -
“Act of 1974 to “eliminate (the) pro-

visions which encroach on the separation
of powers.”™ This draft has not been-intro-

-duced as legislation in the Senate. How-

ever, on 11 December, the House Agri-
culture Committee reported H.R. 17507,
in & manner designed to meet the Presi-
dent’s objections. Essentially, this legisla-
tion would leave untouched the simul-
taneous transmission of legislative rec-
omrmendations, but negate any accom-
plishments in the area of slmultaneous
budget submissions. No report has been
filed, and no floor action scheduled.

Third. The first major legislation con-
taining language similar to S. 704 was
the Consumer Product Safety Act, Pub-
lic Law 92-573. Section 27(k) (1) of that
act provides that:

Whenever the (Consumer Producht Safety)
Commission submiks any budget estimate or
request to ‘the President. or the. Oiffice of
Management and Budget, 1t shall concur-
rontly transmit a copy or that estimate or
request to the Congress.-

S.. 704 approach, but stops short of: .
(a) including the estimates submitted

'by the Commission -in. the Presldent’

budget, and

{(b) clarlfving—-—m terms of the legibla-
tion—the roie of the Office of Manage-
ment and Budget vis a vis the traditional
role of OMB in budget preparation. S.
704 makes clear that the requests must
be the independent views of the agency
concerned, and cannot be changed at the
direction of any agency of the govern-
ment. However, consultation with other
agencies is recognized as a necessary
factor, and is not prohibited.

Fourth. On December 10, the House
passed an amended version of S. 1149, the
Surface Transportation Act of 1974.
Title VI of the House amendment pro-
vides that the Interstate Commerce Com-
mission budget shall be treated in the
same manner a3 that of the Supreme
Court and the legislative branch, that is,
not subject to any change by the Presi-
dent. The President’s budget must con-
tain only the original requests of the 1ICC
with respect to its bhudget estimates.

This approach is similar to the origi-
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rect budget submissions to the Congress
by the regulatory commissions. However,
this was compromised to avoid a con-
frontation with the executive branch
concerning the “independence” of-the
regulatory commissions from the execu-
tive branch. Additlonally, both Justice
and OMB . agreed that such provisions
would effectively destroy two key ele-
ments of Presidential responsibility, first,
preparation of a comprehensive unified
budget reflecting overall policies and de-
cisions based on limited resources and,
second, coordination of government pol-
icy through the budget. While the Gov-
ernment Operations Committee did not
defer to the OMDB and Justice views, it
nevertheless agreed to follow precedent
and provide for slmulmneous transmis-
pion.
VARIATIONS CONCERNING THE TRANSMISSION OF
LEGISLATIVE RECOMMENDATIONS

First. 8. 704 provides that whenever
an independent regulatory commission:
.. .. submits any legislative recommenda~-
tions, or testimony, or comments on legisla~
tion to the President or the Office of Man-
agement and Budget, it shall concwrrently
transmit a copy thereof to the Congress. No
officer or agency of the United States shall
have any puthority to require the Commis<
slon to submlit its legisiative recommenda-
tlons, or testimony, or comments on legisla~-
tion, to any oiflcer or agency of the United
States for approval, comments, or review,

-prior to the submission of such recommen-

datlons, testimony or comments to the Con-
gresa. This section would not preclude any
communication hetween the commission or
any agency, the President or the Office of
Meanagement and Budget.

Second. The Consumer Product Safety

-Commission has language identical to

that proposed in 8. 704, except that the
Janguage is silent regarding communica-
tion between the Commission and any
other agency or OMB. This flexibility is

considered necessary to insure that agen-
.cles may communicate on possible over~

lapping legislation ahd- coordinate the

) ‘,silbmissmn and conmderat.mn of legisla.-
. “don. - 0
This language enacted the heart of the i

.to and extensions of provisions of law

‘relating to Federal regulation of deposi-

tory. institutions) provides yet another
approach to the limitations of OMB con-
trol on legislative recommendations. Sec-
tion 111 of that act provides that:

No officer or agency of the Unlted States
shall have any authority to require the Se-
curities and Exchange. Commlission, the
Board of Governors of the Federal Reserve
System, the Federal Deposlt Insurance Cor-
poration, the Federal Home. Loan Bank
Board, or the-National Credit Union Admin-
Istration to submit legislative recommenda-
tions, or testlmony, or comments on legisla-
tion to any officer, or agency of the United
States for approval or comments prior to the
submission of such recoramendations . . . to
the Congress, If such recommendations, tea-
timony, or comments to the Congress Include
a statement indicating that the vlews ex-
pressed are those of the agency submitting
them and do not necessarily represent the
views of the President.

This is o unigue provision concerning
the fransmission of legislative recom-
mendations.

Fourth. 'The Commodity Future Trad-

Deéembw 1 .8

Whenever the Commission transmi
legislative recommendations, or testim
commments on legisiation to the Presic
the Office of Management and Budget, .
concurrently transmit coples thereof
House (and Senate) Agriculture Comux
No officer or agency of the United Stats
have any authority to require the Cc¢
slon to submit its legislative recomur
tlons . . . to any officer or sagency
United States for approval, comments
view, prior to the submission of such
mendations . . . to Congress. In insta:
which the Commission voluntarily s
obtain the comments or review of any
or agency of the United States, the €
gion shall include a description of st

- tions in its legislative recommendatic

which it transmits to the Congress.”

The italic sentence is similar
provision in 8. 704 which permits
munications between agencies. Ho
this language requires an identifi
of such voluntarily undertaken s
included in the recommendation
mitted to the Congress.

VARJATIONS ON CONTROL OF LITIGAT

S. 704 permits the independent
latory commissions discretion to
civil court in their own name
through their own attorneys. Alt

_agencies have varying degrees of

pendence, no new legislative alter:
to this proposal have been enacte
der the Alaskan Pipeline bill (P,
153) the Federal Trade Commis
given the authority to appear 1
civil proceeding in its own nam
through its own attorneys, after fo
notitying and consulting with and
the Attorney General 10 days to te
action proposed by the Commissit

This provision has not caused th
eral Trade Commission undue ha
Although it has been operating
this provision for only a short tim
feels that the language in 8. 704
remove this needless restriction.
Justice. Departmen$ refused to ¢
the litigation under the ‘“Pipeline
vision PTC could use its own att
If Justice refused to conduct lit

“undg “S. 7047 provision, th
~Third. Pub]ic La,w 93—495 (amendments : 7

5 own attorneys. If .
-agrped’ tpFeconduct the litigation

e1t ery vxsxor:zhe FT'C would nq

iztitdown a eys. <:)6'

‘ ” o
- PRQEDSED REFORM OF FED:
c NAL CODE

Mr. HART. Mr. President, earl
month I inserted in the Rzcor
important testimony given befc
Subcommittee on Criminal Law
cerning the proposed reform of t}
cral Criminal Code. -

As I indlcated then, I did so bec
the long delay expected In the p
of the last volume of hearings in
that testimony appears and the |
expressed by many Scnate offic
obther interested parties in studyi
massive proposal with the benefit
best available commentary.

For the same reascn, I ask una

“consent that following these ye

testimony presented to the subc
tce on July 19, 1974, regarding S
S. 1400 and prepared by the C
Watch organization, be printed

nApproved FoReldlise 2006708725 ClARDPF6MO052FR000700080089<7=r. This extremely helpful
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randum was presented to the committee
by Mr: Ralph MNader, and it provides a
detailed; informed analysis of the most
troublesome issues and the most im-
portant differences among the several
nroposals befove the subcommittee. It
repays careful study, and L am sure. it

will prove very useful to my colleagues -
- troducel by Senators McClellan, Ervin and

in thelr review of the many areas in-
volved in criminal code -revision.. .
‘There being ne objection, the.mate-
rial was ordered to be printed in the
RECORD, as follows: = - - -
MZMORANDUM ON PROPOSED FEDERAL
CRIMINAL COOE -
I. Background
A. The National Commission on Reform
of Federal Criminal Laws. was established
by Congress In 1966 (PXL. 89-901, 80 Stat.
1518) to undertake a complete review of fed-
eral criminal law and to propose a new

Title 18 of the United States Code, The real ..

starting point; however, was the Model Penal

Code, drafted by the Council of the Ameri~~

can Law Institute in 1953. The National
Cotnmission on Reform of Federal Criminal
Laws was chalred by former Governor Ed-
raund <+ Brown and is most often referred
to o3 the Brown Commission.
mission was composed of 12 members. They -
were: Gov. Brown, Congressman Richard

Poff, U.8. Circuit Judge George C. Edwards,
. Hruskas and McClellan on March 27, 1973,

Jr., U.8. District Judges A. Leon Higgin-

botham, Jr., and Thomas J. MacBride, Sen-
MceClellan and -~

ators Sam Frvin, John L.
Roman Hruska, Congressman Abuner Mikva
and Donald Scott Esq. and ‘Thecdore Voor-
hees Esq. Also serving for a period - were
Congressman Don. Edwards and U.8. Circuit

The Com- -

Judge James.M..Carter. The Advisory Com=
mittee was chaired. by Hon.. Tom C, Clark
and the Stafl Director was Louis B, Schwarta.
The work product of the Commission in-
cludes 3 Study Draft published in June
1970, three volumes of Working Papers snd
the Final Draft, submitted 12 January 1971,

B. 8.1. The Criminal Justice Codifcation,
Revision and Reform Act ol 1973, was -in-

‘Hruska on January 4, 1973. $Senator McClel-
lan’s Iniroductory remaxks and analysis ap-
pear or..page S. 558 of -tha Congressional
Record of January 12, 1973 (Vol. 119). Sen.
McClellan stated that, . .. (S.1) is far
from a final penal Code lor the United

- States., . . we view it only as the prellmi-

nary and intermedlate work product of 2
years. of efforts - be. the Subcommittee on
Criminz} Laws and Procedures . . .’. Title
1 of S.1 is the revision of Title 18, contain-
ing the basle criminal law. Title 2 transfers
procedural rules. of -the present Code Into
the Federal Rules of Criminal Procedure.
Title 3. contains conforming amendments,
transferring Title 18 offenses to-other more
appropriate Titles and amencling other Titles
in. line with Title 18 sentencing scheme.
Title 4 includes & saverability and effective
date clzuse. Beginning in February of 1971,
the Serate Judiciary Commiltiee's Subcom-
mittee on Criminal Laws and Procedures
h-ld hearings oa the proposed legislaiion.

. C. 8. 1400 was introduced by Senators

end. 1s entitted .the--Criminal Code  Reform

~Act” of 1973. Following -the submission: of

the Brcwn Commission Final Report to the
Prestdent on January 7, 1971, President

"Nixon unstructed the Department of "Jus-
.tice to undertake an evaluation and to

v

make recommendations This- evalua.txon re-
sulted In 8. 1400.-Senator. Eruska’s intro-
ductory comments are found on page S. 5777
of the Gongrexsaiona.l Record Ma,rch 27 1973
issue. -

D. A}’ the proposals contain the same
basic features: jurisdictional elements. are
separsted from the definitions of the of-
fenses and are deleted as elements of the
offerise, defenses are defllned and affirma-
tive defenses for which-the defendant has
the burden of proof are established, stand-
ards of criminal culpability. are established
and the sentencing scheme is created. The
Codes a5 proposed reach every facet of fed--
eral eriminal law., Among the topics treated
by the proposals are: Federal jurisdiction
for criminal offenses, federal jurisdiction as
an element of the offense, creastion of affirm-
gtive defénses, death penalty, Insanity
defense, immunity of witnesses, wiretapping,
entrapment, Intoxification, execution of
public duty, conspiracy, protection of na-

tional security and classified Information; -

espionage, sabotage, bribery and graft, bail;
probation, parole, civil -commitment, ob=~
struction of a government function both
physically and by fraud, rloting, obscenity,
inciting the overthrow of the government,
civil rights, para-military conduct, various
offense relating -to elections, corporate lia-
bility, unfair commercial practices, securl-
ties law, bankruptey, regulatory- offenses;
income tax evasion, extortion, loansharking,
theft, fraud, environmental spoilation, ete,
Both S. 1 and S..1400-and Brown classify
sentences within the broad classes of felony
and misdemeanor. Future memos will refer -

" to these classes. They are presenbed here Ior

Vla.ter ref erral ) - . b

Brown. S.1t $: 1300 ST R ' . . Brown S 1t - S. 1400
Felonies: : Tt o ; e - - . .
i SRE T el e oman 30 r—SlO 000_.-_ 30/20 yr-$1,/ 000__- Lil‘e—SIOO.DOO. ¥ yr-$1,000_"0 2 ~. 1yr-$10,000.
e 18 y:—sm DOO _____ 20/10 yr-51,000__. 30 yr-§100,000. -3 days-$500. . ... ... eee 1. 6 mo-$5,000.
L T yr-$5,001 /yr—$500 15 yr-smo 000. e o Ammmimmmm— aee—aa e mne - 30 days—$2,500,
. TIITT 6/3 yr-3500. - 7 yr-$50,00 i . 5 days~$500. .
Class E " b U § y;—SIOU 3yr-$25 000 I . ~ N R -

t The number to the laft of the slash (/) is the term authorized for "dangerou s special offender.””
The term to the right is for alt othe(s Tha hnes are on a per diem basis for upto i yeass (1, 035 days.

2. Congress watch - - . ... °. l - 2

Congress Watch is a-non-profit organim—
tion, organized by Ralph Nader in 1973, and-

funded by Public Citizen, Inc, Pubtic Citizen,..

Inc. supports a number of public interest
projects including a retired professionals
group, tax reform group and a litigation unit.

It 13 supported by voluntary coniributions .

from  several thousands. of.. contributors.
While the process of reform and codifica~-
ion hias bheen progressing for several years
it was only this January and later in March,
that legislative proposals were developed and
introduced. At that time the importance of
the proposals became clear, reflecting as they
do, society’s evolving standards of public
duty. Also, the proposals are not mere codi-
ficatlons but represent the creation of new
oftenses and the changing of old ones. The
concern of Congress Watch is based on sev-~
tral considerations. First, that the crim-
inal laws must adequately and effectively
bprotect the citizens in their personal and
economic Iinterests. Secondly, the public
must be protected against government ac-
tions which are not in the public interest
or which are directed agalnst legitimate citi-
Zen activity. Thirdly, the criminal laws must
not upset or deter Constitutional principles,
such as, separatinn of powers,

_Because of the lack of information on the
tifect that these proposals wiil have, Con-

:"""'% Wateh is undertaking to
i

i’TODOSals over the next several months and
O express, whers appropriate, preferences

10
sfeminate research memorarﬁﬁﬁgﬁd F

. or ob]e‘ tions. The research project, already

begun, involves lawyers, law school profes~
sorg and law students from scross the coun-

try. Thase memoranda. will ke available to
‘members of Congress and itheir staffs,-the
-relevan;

commlttees, interested orgaulza-
tions:and persons and the press.

Congiess Watch 13 located at 133C Street
S.E., Washington, -D.C. 20003. Telephone
(202) 516-4996.

On March 22, 1973, H.R. 8048 was. intro«
duced. it ia 1dentical to S. 1400, :

_ On Ssptember 5, 1973, HE. 10047 was in-
troduced. It conteins the majority report
of the Brown Commission. Its numbering
system corresponds to the Erown Final Re-
port. .
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MEMORANDUM ON PROPOSED FEDERAL CRIMINAL
Cope NoO. 2°

SCHEME TO DEFRAUD

&% Halband’ 206biin/I% Cla PSR 6 Mp0s 27 ROBA 7 BaRE0E0E N sion -

Propcsed New Federal Crirninal Code. R.A.
Givens. 43 NYSBJ 488 (1971).

leted the existing mail and wire fraud
statutes, leaving prosecution of fraud cases
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t0 be done under the general theft séction
(1732). Many consumer groups criticized
that approach as making prosecution of mail
fraud schemes more difficult, since there
would be no offense unless the scheme were
sueccessiw] and since the felony/misdemeanor
grading of the offensge would depend on the
amount of the victlm’'s loss rather than
focusing on the defendant’s conduct. (See
the statements by consumer representatives
in Hearings on Reform of the Federal Cnmi-
nal Laws, Part III-B)..

Both 8. 1 and S. 1400 follow the sugges-
tlons of the consumer groups that a section
covering schremes to defraud be added to the
Code. The language of both 2-8D5 and 1734
follows that of the present mall and wire
fraud statutes (18 USC 1341, 1343), so judi-
cial construction can be carried forward.

Elements of the offense—Sections 1341 and
1343 use the following language: ‘“Whoever,
having devised or intending to devise any
scheme or artifice to defraud, or for obtain-
ing money or property by means of false or
fraudulent pretenses, representations or
promises,” uses the. malls (1341) or wire,
radio or TV (1343), “for the purpose of ex-
ecuting such scheme or artifice,” is gulilty
of mail (or wire) fraud. Thus, there are two
elements: (1) devising or intending to devise
a scheme, and (2) using the malls or wire.

Both S 1 and 8 1400 use virtually the samse
language as 1341 in defining the first element
of the olfense. Both-retain the language
about a scheme and that about obtalning
property by false pretenses.

Since S 1 and 8 1400 are intended to cover'

a broader range of schemes to defraud than
Just mail or wire fraud, the language re-
garding-the second element of the offense s
broader. The second element in S 1400 1s en-
gaging in conduct with intent to execute
the scheme. S 1 appears o cover more of-
fenses., A person who has (1) devised a
scheme is guilty if (2Y he or an accomplice
engages in or causes performance of conduct
to effect the scheme. Thus S 1 takes the ap-
proach of most conspiracy laws and allows
prosecution of all those involved in devising
the scheme.

Comment—The difference may not be
cruclal, since the cases applying 1341 have
repeatedly held that a defendant is guilty
of mall fraud if he devised a scheme and it
his conduct would normally be expected to
lead to wuse of the malls, even though the
actual mailing was done by someone else,
Thus, since 8. 1400 would carry forward the
Judicial construction of 1341, its coverage
could be held to be as broad as that of S. 1.
(S. 1 is preferable since the language 1s
clearer) .

Jurisdiction—S, 1400 covers schemes to
defraud that.use the mails, interstate com-
merce (including wire, radlo or 'TV), or
those that induce persons to travel in inter-
state commerce. Both bills extend jurlsdic-
tion to cover the use of instruwmentalities ot
interstate - commerce-~without necessitating
proof of actual interstate phone calls as re-
quired by the present wire fraud statute.
This 15 desirable because fraudulent
schemers often avoid making interstate calls
to escape federal jurisdiction under current
low. (See Vincent Broderick, testimony be-
fore the Criminal Law- Subcommittee, June
138, 1973). .

S. 1 covers the same jurisdictional bases
that 8. 1400 covers, plus (1) cases arlsing
within federal special maritime, territorial or
aerospace jurisdiction;
the U.S. owns the property that is the sub-
ject of the offense; and (3) cases In which
a [inancial institution owns the subject prop-
erty.

Comment—It is not clear why . 1400 is
not as broad jurisdictionally as S. 1, But

(2) cases in which °

Jurisdiction (S. 1 section 1-1A%7, S, 1400 Sec-
tion 204), so as to cover schemes operated
from outside the U.S, that don't fall under
one of the enumerated jurisdictional cate-
gorles,

Penglties—The maximum fine ls greatly
increased:

18 USC 1341, 1343: $1,000 or b years.

5. 1400: Class D felony; $50,000 or 7 years,

S. 1: Class D felony; up to roughly 3500.-
000 (when the day fine is B.pplled to its full—
est limits) or 6 years.

Civil Remedies—Many consumer represent-
atlves suggested (1) giving the judge dis-
cretion to order restitution to victims as part
of a judgment of conviction for mail fraud
and (2) permitting a preliminary -injunc-
tion against mall fraud as 1s now done with
stock frand cases. The advantages of an in-
Junction are that it-is specific and that it can
be imposed rapidly, before a criminal irial
can be concluded.

S. 1 provides for permanent or temporary
injunctions in 3-13A1; 8. 1400 in 3641. The
3. 1 provision 1s preferable In that it allows
“any aggrieved party,” as well as the Attor-
ney General, to apply for an injunction.

3. 1 3-13A2(c) provides that a person in-
Jured by & scheme to defraud may bring &
civil action for damages to recover treble his
actual damages plus punitive damages plus
attorney’s fees. Under 8. 1, the judge may
requlre- the defendant to make restitution
to the victims (section 1-4Al(c)(5)) and/or
require him to give notice of his conviction
to the persons affected by the conviction (1-
4Al1(c) (7). 8. 1400 appears to have no resti-
tution or damages section, unless restitution
can be ordered under.the court’s authority
to impose civil penalties (section 2001(d)).
Section 2004 provides a notice sanction.

Comment—>3S. 1's damages section la good,
since it can be used for consumer class ac-
tion suits. Bub since a class action requires
initiative by the victims, the provision that
the judge be able to order restitution 1s also
useful. (However, there might be a problem
in identifying the victims Lt bhere are many
vietims.)

Culpability—The cases construed sectlon
1341 to mean that a defendant was guilty if

he was “‘recklessly indifferent” to whether a -
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statement was true or false. Corporation -

unions and other organizations are liable
also.

The general culpability sbandards of both
S. 1 and S. 1400 makes the scheme to de-
fraud sections at least as broad as 1341, since
one who is reckless or criminally negligent
is cuipable, as well as one who acts inten-
tionally or knowingly. -

Orgamzation Liability—S. 1 section 1—2A'T
would 'make an organization gullty of any
offense engaged in by. an agent within the
scope of his employment.

S. 1400 section 402 also covers conduct
within the scope of the agent’s action, lm-
plied, or apparent authority, and which he
intended would benefit the organization.
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MEMORANDUM ON PrOPOSED Feperal *
CriMINaL Copne No. 3
ENTRAPMENT
S. 1 section 1-3B2, S. 1400 section 631,
Brown section 702

Summuoary—The key lssue in the entrap-
ment defense is whether the test of entrap-
ment should focus on_the con

December 18,

tive the test, the less will prosecut
police see entrapmenft as a hindrar
the more will civil Hbertarlans objec
Brown uses the most objective test,
the most subjective, 8. 1 falls somew
between the other two.

Objective v. swubjective tests: the i
of the enitrapment defense—~The ¢t
Supreme Court cases in this area we
rells v, US 287 U.8. 435(1932) and She
US 356 U.8. 369(1958). The test tl
evolved out of those cases is a subjec
that focuses on whether the defend:
predisposed to commit the offense, I
suggested in Brown, on the other hs
guires an objective loock at the con
the police to see whether that cond:
“likely to cause normally law-abldi
sons to commit the offense.” This aj
seeg the entrapment defense as sor
that will regulate the conduct of pol
related to due process notions a
Frankfurter “shock the consclence” ti
character and past crimlinai record of
fendant are thus irrelevant.,

Some critics of the Brown test arg
the “normally law-ablding persons”
slips a subjective element in throt
back door, in that proof might fc
whether the defendant is a normal
ablding person, If that criticism is va
perhapy takes care of it by taking
guage from the Model Pensl. Code
than from Brown. The test in 8, 1 1s 1
the police conduct created & “sub
risk that the (prohibited) conduct w
committed by persons other than the
are ready to commit 15>

However, 8. 1 then introduces a lar
Jective element into its test by addl
the “risk is less substantial where
son has previously engaged in simlia
hibited conduct and such conduct is
to the agent.”” (Note that this sa;
gaged in”, not, “was convicted for e:
In.” The. inclusion of this. subject
ment won't affect the person who
criminal record, but it may lead to
tion of a person who has a record
less of his innocence on this partic
casion. The overall effect will be
much less of a restraint on police ¢
than the Brown test would.

8, 1400 is even less desirable in t
teat Is even more subjective. It says
fense 'is avaliable only where (1)
fendant was not predisposed to com

oifense and (2) he dld so solely as .

of active inducement by police,

Affirmative defense v. Bar to prosec
Brown and S. 1400 follow current c
and establish entrapment as an af
defense. 8. 1 calls 1t a bar to pros
The comments to Brown suggest 1
affirmative defense formulation woul
the issue a jury matter, as is usual
now, whereag the bar formulation
leave entrapment for the court, The
tage of leaving it to the jury appes
that the jury has a chance to evalu
conduct and acquit the defendan
police conduct shocks the community
ards of propriety. Much scholarly
has favored making entrapment a ma
the court, so that the courts can giv
better and more explicit standards t
thelr conduct in the future. The de
should have a choice as to whether 't
is heard by the jury or the court. Iz
case, the defendant must mest a
derance of the evidence standard o

Other issues—The statute should
greater detail on burden of proof, w.
the issue, the focus of the proof (
tive v. objective), the meaning of

fropn a consuinge Ol view i - &M ‘ aragement,” and probable caus
Hhpprovachor Helease.2806/ili255 G A-RDROM 005 2710 B00BGNE s oot s o, Dipoante caus
to add much. Also, it might be useful to posltion of the defendant to comamlit the of- guide police conduct rmore ofrecbiw
amend both sectlons to cover extraterritorial fense (n subjective test). The more subjec- protect defendants.
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$. [ exception—s3. 1 says entrapment is not

ar when the offense involves bodily in-
ay. This exception does not appear ma.jor.
_ceording to the Working Papers, entrap-
went is usually involved in vice and nar-
siics cases, and only rarely in violent
rime cases (p. 309). Nevertheless, present
ase law does not make this exception.

A Plea of not guilty should not. be incon-
istent with the defense of entrapment. The
Aar to prosecution approach of S. 1 suggests
nat nob guilty plea is not inconsistent.

/. 8. v Russell—The most recent Supreme
sourt. entrapment case, U. §. v Russell, 93
L.Cb. 1637, 41 US 4538 (1973), does not
ffect these proposals. In that -case, the
wourt neid that the Sorrells and Sherman
ubjective focus on the predisposition of the
1cfendant should still be used. However, the
wurt rejected all suggestions of a constitu-
ional basis Tor the entrapment defense and
clied on the notion that “Congress could
wt have intended criminal punishment for
, defendant who has committed all the
slemensts of & prescribed offense, but -who
vas induced to commit them by the gov-

~rnment.” Thus, the holding does not affect
jongress' ability to establish & starutory en-
rapment defense. -

AIEMORANDUM ON PROPOSED FEDERAL
CrIMINAL CoDE No. 4

MISAPPLICATION OF ENTRUSTED PROPERTY -
3. 1 §2-8D6, S. 1400 (none), Brown § 1737

Summary—This provislon covers s mis-
application of entrusted property by & Pidu-
siary, or In the capacity as a Federal Public
siervant, or 88 an Agent or person controlling
a financital institutlon which was unau-
thorized and which involved a risk of loss,
“ut which was not done with the intent to
steal that 1s necessary to constitute theft
under the general theft provision (2-8D3).
An example of this is a person horrowing,
without authorization, $4,000 from organiza-
tion funds to use for his honeymoon, The
actor need not lose control of the property
to be guilty of this offense. The 8. 1 provi-
sion is taken directiy from Brown. The pro-
vision to be desirable as it 1s written. .

. 1400 has no slmilar provislon. A prose=.
cutor would have to resort to the general
theft sectlon (1731), but it is inadequate
for this kind of offense in that 1t covers
only situations in which there Was an intent
to deprive the owner of his rights with re-
spect to the property or to appropriate the
property to the actor's or another person’'s
use, ‘This is & serious deficlency In 5. 1400.
. 1400 would- fail, for example, to cover
some existing offences, such as unauthorized
loan of publlic funds (18 USC 653) and will-
ful misapplication of bank funds (18 USC
§55) . i : s

Jurisdiction—TFederal Jurisdiction under
§2-8D6 1is extremely broad. It is cotermi-
nous with jurisdiction over theft under § 2-
BD3, which covters federal property, finan-
cial institutions, affecting commerce, malls,
or property connected to employee benefit
plans, public works kickbacks, HUD-insured
tunds, cornmon carriers, OEO, labor unions,
or one of several other Jurisdictional bases,

Penglties—This is a class D felony, which
carries a six-year maximum term. Brown
called thls a Class A misdemeanor, which
vould have a one-year maximum.,

Comment—The comments to Brown Iin-
«H_c-a_f,e that this section fits into the second
of three tiers of property offenses. The most
severs tier is theft, where the offender in-
tended permanently to acguire the prop=-
erty. Misapplication, forgery, fraud, etc., form
tfm zecond tier, regulatory offenses are the

thirdg,

MEMORANDIIM ON PROPOSED TFEDERAL
Curnunaln Law No. B
1nE wEcTLATORY OFFENSE PRiypproved
S. 1: § 2-8¥8; Brown: § 1006
Summary—The regulatory offenss section
1 8.1 15 designed to provide a cousiatent

Approved
PPIESN

penalty scheme for regulatory laws that carry
criminal penaltles, such as the Meat In-
spection Act or the Hazardous Substances
Act, It is not a new substantive crime, nor
does It m:ke violation of every regulatory
statute or rule a crime. It would apply only to
those regulatory statutes that specifically in«
corporate it. The best way to understand its
use 1s to look first at the comparabile section
offered by “he Brown Commilssicn’s Proposed
Criminal Code, on which the 8. 1 provision
is based. That approach will higzhlight some

of the problems involved and will offer some .

starting points for modifying the section.

Brown—Brown § 1006 provided:

(1) The section was to govern the use of
sanctions to enforce a penal regulation
(only) to the extent that ancther statute
so provide:s, “Penal regulation” means “‘any
requirement of & statute, regalation, rule
or order vhich is enforceable by criminal
sanctlous, forfeiture, or civil penalty.”

(2) Genzral Scheme of Regulatory Sanc-
tious: .

(&) Nonculpable Viclations—

Culpablitty as to conduct or the existence
of the penal regulation need not be proved,
1unless required by the regulation. Penalty:
a fine of up to $600; no jall sentence,

(b) Reckless or knowing violation—Cul-
pability as to both conduct and existence of

- the regulstion is required. Penalty: -up .to

30 days in Jall and/or a $500-fine.
(c) Flouting Regulatory Authorlty—Wwill-
ful and persistent disobedience of s body

_ of regulatory laws. Penalty: 1 year/$1000.

(d) Dangerous Violatlons—a reckless or
knowing violatlon that creates, in- fact, “a
substantisl .likelihood of harm to life,
health, or property, or of any ofher harm
agalnst wiaich the penal regulation was dl-
rected.” P3nalty: 1 year/$1000.

Note that-the section would apply only

when invcked by another regulatory statute.
And, it it were invoked, the section would
usually set the penalty for violation of any

“penal rejulation” - contalned In, or  issued -

under, the statute.

. .The purposes of the section were to achieve -
- consistency in penalties among various regu-

latory laws, and {0 have penaities set by a
Congressional Commtttee with criminologi-
cal, rathe: than regulatory, expertise. It Is
tmportant to note that Brown designed the
regulatory penalty to be incorporated. ln reg-
ulatory statutes which attach criminal pen-
alties not only to violations of black-letter
sections 111 the statutes but also to violations
.of rules or regulations Issued thereunder. The
apparent theory was that such mealum pro=-
hibitum conduet which is proscribed in a
body of rules and regulations, rather then mn
a black-letter statute, is not so clearly cog-
nizable as “wrong” to the poteatial ofender,
so it should not be punished severely. Thus,
the Browa provision carried penalties that

“are weaker than many of the penalty provi-

stons authorized by existing statutes. (Many
existing regulatory laws, for ‘instance CBITY
1 year/$5000 penalties. Even the “dangerous”
violation in Brown D006 has & much smaller
maximui. fine.) With that in mind, Brown’s
guidetine: to be used in drafting the con-
forming smendments suggested the regula-
tory offenses section-be incorporated only in
those stautes (labeled here as Group A for
simplicity) where the statutory penalty ap-
plled to.v:olations of rules and regulatlons, as
well as to violatlons of black-letter statutory
commandments. The guidellnes suggested
that the penalties prescribed in provisions of
other statutes (call them Group B)—those
in which criminal penalties atiached only to
violations. of provisions in the statute itself,
not to subsequently issued rules——simply be
relabeled to mesh with the Code labeling
scheme snd If necessary, downgraded to a

B BRI 2l a b IBAID 5 « CieROP 7N 00 S S RO 208 BB Has.

only in title 18 of the U.5. Cnde (and tiius
not seattered in a number of other sections
of the U.3. Codel)
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8. 1—8 1 retained the regulatory offense
idea in section 2-8F6, but changed it very
significantly: the penalties are mads much
stronger. The wording In 2-8F6 is substan-
tially the same as that in Brown, but the
maximum penalties are:- - S

Nonculpable violation—sabout $50,000 and/
or 30 days in jail. - Co s n e 3

Reckless—$50,000/6 months.. .. .
Knowing-—3100,000/1. year.... .. - -

Flouting Regulatory Authority—$500,000/
8 years. . T e

Dangerous—s$500,000/6 years. *© - : )

Thus, while 2 knowing violation under
Brown carTted a penalty that is often slightly
less than under existing law, a knowing vio-

lation under S 1 carries a maximum fine that

is almost always much greater than present
law. The S 1 approach is certainly preferable,

in that the flnes at least begin to be sub- ..
stantial enough to deter large organizations

‘from violating the law. However, the con-

forming samendments to S 1 here drafted on
the basis of the Brown guldelines, and due
to the increase In the penalties under S 1, -
the effeqt is precisely the opposite to what

. the guidelines intended.* That is, the “Group

A" staiutes (the ones which permit lmposi-
tions of criminal penalties on violations of
rules and regulations), to which BErowa
wanted to aftach lesser penalties, would re-
cetve under S -1 penaltles that are greater
than Group B (Statutory Violations) and
greater than Group A has under existing law.
The penalties for Group B statutes are main-
talned at current (low) levels. .

" A4 .possidble -alternative—One can criticize
Brown's idea that a regulatory offense should
not be penalized too stiifly because it is hard
to. keep track of what is right and wrong
when right and wrong are defined by a body

. of changing rules and regulations. However,

most such laws are zimed at organizations,
rather than at indlviduals, and organizations
st least have the resources to become famile
lar with the 'laws and rules, Further, the
more relevant criteria for grading such of- -
fenses are, as with other laws, the degrees
of culpability and the gravity of resuliing
harm-—-not the source of the rule. This sug~
gests a two dimensional grid approach for
grading the regulatory offense. For instance:

< - GRAVITY OF HARM2 . -~ R

Culpabitity —  Tertiary Secondary Primary

Nonculpablee ce vacomasns —m-wa Violation. ... Misdemeanor,

Reckless__..... Violation._... Misdemeanor. Class D felon,

Knowingsy. ... Misc .. Class E felony. Do,

(1700 — s Class D felony. Class G felon,
regulation e § ’
authority

Under this tentatlve scheme, the culpa-
bility standards would be defined as they
are in S 1 and Brown. The 'gravity of harm
standards are more difficult to define. Ter-
tiary rules would be those whose purpose is
merely administrative convenience, Lo,
housexeeping _rules. Primary rules ara
bastcaily safety regulations, whose purpose
is protection of life, health, the environ-
ment, and possibly some kinds of economic
interests (e.g. anti-trust). Secondary rules -
are those that don’t fit in either of {he two
extreme categories, like rules designed to
provide information to consumers and rues
protecting other kinda of property. Defining
a workable and reasonable set of categories
is clearly the most difficult part of drafting
such a scheme. Note that any given regula-
tory law and its accompanying rules and
regulaiions (1f any) might well include
some proscriptions and prescriptions tm each
of the three categories. The idea is to leave
it to the court (a matter for judge or for
ory. Un-
no dis-

Focinotes at end of article.
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tinction between “Grotip A” and “Group B”
statutes. Both would be governed by the Reg-
ulatory Otftense section. : ’
Another problem is whether, to constitute
2 Knowing offense, culpability as to the exist-
ence of the penal regulation, as well as to the
actor’s conduct, should be required. One
ergument In favor of such a requiremens is
that regulatory offenses are malum prohibl-
tum; one argument against is that ignor-
ance of the law is generally no excuse, so it
should not mitigate the offense here. A pos-
sible middle ground on this issue is sug-
gested by the Brown Study Draft, which
created a presumption thatb a professional’s
Violation i willful. Slightly modlfying the
Study Draft ldea, one could establish a pre-
sumption that culpability as to the exist-
ence of the penal regulation is presumed in
the case of a person engaged, whether as
owner, employee, or other wise, in a busi-
ness, profession, or other é'a.llmg subject to
licensing or bervasively. regulated; when
charged with violating a penal regulation
applicable to him In that capacity.

Footnotes =

1. An example of Group A is the Truth in
Lending Act. Its current penalty provision
provides that a violator of a statutory pro-
hibition or of a rule or regulation “shall be
fined not more than $5,000 or imprisoned
not more than one year, or both.” Under .the
3 1 conforming amendment, a violator of a

‘provision of the statute or of a rule issued

thereunder, “shall be guilty of a regulatory
offense under section 2-8%6.” The maximum
penalty in the severest regulatory offense
category is $500,000/8 years. ) .

An example of Group B Is the Robinson-
Patman Act. The existing maximum nenalty
for a violation is 1 year and/or $5,000. Under
the S 1 conforming amendment, a violator
“shall be gullty of a Class E felony, except
that the maximum fine shall he 35,000, A
Class I felony normally carries a 1 year/
$100,000 maximum penalty.

. 2. The maximum penalties under 8 1 are:

Violatlon—#54,750. . .

Misdemeanor—$54,750/6 months,

Class B felony—3$109,500/1 year.

Class D felony—$547,500/86 years.

Class C felony—$847,500/10 years.

Alternatively, the judge may impose g
fine of twice the benefit derived or twice the
loss caused.

Other avallable sanctlons include corpo-
rate or individual probation, restitution,
disqualification of an individual from hold-
ing organizational office, requiring an of-
fender to give notice (such as by adver-
tising) of his conviction to the class of
persons affected, and suspension of the right
to engage in interstate commerce.

ADDENDUM TO REGULATORY OFFENSE

Another possible way to approach viola-
tions of regulatory laws 1s the S 1400 ap=<
proach or a varfant thereof. S 1400 has no
regulatory offense section comparable to
that of S 1. It does, though, incorporate
certain regulatory law felonles into the
criminal code In sections 1765 and 1766. The
felonles incorporated consist primarily ot
adulterated food and drug product viola-
tlons. Under the 8 1400 scheme, these sec-
tions are necessary in order to preserve the
felony grading of those violations since S
1400 adopts the Brown Commission principle
of downgrading any offense in a title out-
side Title 18 to a misdemennor. This prin-
ciple ls put into effect through section 2002,
Classification of Offenses outside Title 18.
Offerises outside title 18 are classified and
labeled according to the term of imprison-
ment they carry under existing law, If the
term is rnore than six months, the offense
is classified a Class A misdemeanor. The
maximum fine that may then be imposed
for su

fense, or 2) the maximum fine for an offense
of that classification under the Code, which-
ever is greater. .

Thabt scheme could be modified in the
following way: 1) Offenses outside title 18
would be classifled according to their maxl-
mum Jall terms, as-done in 8 1400, but the
idea of putting all felonles in title 18 would
be dropped. Thus, they would be reclassified
as felonies if the existing term is sufficiently
high. 2) *The msaximum flne for such an
offense would then be the fine under the
original provision, or the fine for an . of-
fense of that classiflestion under the Code.
Such.a change would bring into play the
advantages of the new sanction proposed in
all. three versions—higher fines, notice and
dlsqualification.

S 1400’s scheme also includes section 1615,
Reckless Endangerment. This section makes
it an offense 1f a person recklessly engages
in conduct which places or may place an-
other person in danger of death or serlous
bodily injury. Federal jurisdiction exists
when the reckiess endangerment occurs dur-
ing the commlission (or during the flight
from the commission) of any other offense
over which federal jurisdiction exists, wheth-
er defined in title 18 or elsewhere. Thus, if
& person or corporation violates the Flam-
mable Fabrics Act, which conduct may place
another in danger of serlous injury, the actor
may be gullty of reckless endangerment,
S 1400 meakes this offense a Class D felony
if the clrcumstances manifest extreme In-
difference to human life, and a Class E felony
in any other case. A possible modification of
thils section would be to include other sorts
of endangering conduect, such as serious
danger to the environment or to hablitation,
in the delnition of the offense. .

If this offense i1s to be used as a major
vehicle in regulatory violatlons, it is im-
portant that the language defining the of-
‘fenge continue to read “conduct whicgh places
or may place another person in danger.”
Otherwlse, the reach of the section would be
‘unreasonably limited. For- instance,  vlola-
tion of the Flammable Fabrics Act occurs
during the manufacture or distribution proc-
ess. Jurlsdiction under section 1815 depends-
on the reckelss: endangerment occwrring
“during the commission of” the Flammable
Fabrics offense. The danger that vietim is
actually placed in at that point 1s less than

immediate. But as long as it sufiices that the -

first offense 7nay place another person in
danger, section 1615 has a broad reach.

It may be objected that this approach is
uadesirable because the penalties are not
clearly enumerated along with the statute
deflning the offense. This argument has some

_merit, but it should not be accepted too

quickly. With regard to the penalty levels
(especlally the fines), one would expect that
the U.8. Code would be updated and anno-
tated in such a way the fine levels and other
sanctions of the crlminal code would appear
along with the statutes defining offenges,
That could be achleved even if the regu-

-latory laws were not formally amended to re-

flect the titls 18 penalties. As for the Reck-
Iess Endangerment Offense, it should be
pointed out that this tends to be more of a
common law type offense than a regulatory
provisiont. To require that a. violator know
that endangering a person’s life or safety is
an offense does not conform to the tradi-
tional jurisprudence of criminal law.

MEMORANDUM ON PROPOSED FEDERAL
CriMINAL Law No. 6

DEATE PENALTY

8. 1 section 141E1,2 S, 1400 section 2401,2,
. Brown sectlon 3601-05 .

: OFFENSES :
1. The Brown Commisslon suthorized the

December 18, .

2. 8. 1 also 1imits it to these offens

3. S. 1400 authorizes it for

(a) treason, sabotage, esplonage 1

(1) the defendant has been convi
“another offense involving treason, sa
or esplonage, comraitted before the t
the offense for which a sentence of 1
prisonment or death was lmposable”

(2) the defendant knowingly cre:
grave risk of subatantial danger to n:
securlty, or .

(3) the defendant created a grave .
death and .

(b) for murder if—

(1) the defendant committed durd:
offense or in connection with it, tr
sabotage, espionage, escape, kidnappin
craft hijacking, or arson or

(2) the defendant has been convic
another federal or state offense for wi
sentence of life imprisonment or death
have been imposedd or

(3) the defendant had been convicte
or more federal or state felonies inv
serlous bodily injury to another or

(4) the defendant had knowingly ci
& grave risk or death to another person
dition to the vietim or

(5) or committed the offense in an
cially heinous, cruel or depraved mann

(6) had procured the murder hy mor
other benefit or had recelved money i
or

(7) had murdered the President, a st
sor, a foreign dignitary In the U.S. or e
officlal, law enforcement officer, emploj
U.S. penal institution or diplomat.

" Exclusion

1. Under Brown the desth sentence
not be imposed if the defendant was
than 18 years old at the time of the of
orv If the defendant’s Physical or m
condltion calls for leniency or there are
er substantial mitigating eircumstanc
“although the evidence sufices to s
the verdict, it does not foreclose all d
respecting the defendant’s gull”
2. 8., 1 does not provide any excl
standards. S- 1 doeg provide mitigating
aggravating circumstances ag a guide fo
court or jury. The mitigating factors
murder and treason) are that the defen

(a) was under extremse mental or
tlonal disturbance

(b) was under unreasonnble pressur
under the domlnation of another perso

(c) the mental capacity was Impaire
B result of mental illness, defeat or in
cation -
-- (d) was emotionally immature

{(e) was an accomplice whose particips
Was relatively minor

(f) had no significant history of
criminal activity and

(g) the crime was.committed under
cumstances which the offender believe

“provide a moral Justification or extenua

which is plausible by ordinary standarc
mortality and Intelligence. .

The aggravating circumstances In ¢
of treason are that the defendant:

(1) knowlngly created a great risk of di
to another person or of substantial fmr
ment of national security :

(2) violated a legal duty concerning
tection of the national security
ﬂt(3) committed treason for securing be

In cases of murder the aggravating
cumstances are that the defendant

(1) was previously convicted of anof
murder or crime involving the use or th
of violence to the person or has n, substan
bistory of serious assaults or terrori:
criminal actlvity- ’ ’

(2) committed a double murder

(3) knowlngly created a great risk
death to at least seversi persons,
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sted exceptional depravity.. by ordinary
tandards of morality and intelligence

(5) the violator was:a public servant who
43 holding the defendant or another in of-
sial detention.

(6) the violator was a law entorcement
ileer or

(7) the victim was ﬁhe President or other
igh pubiic servant, . -
eparate proceeding to determine sentence
All three bills provide for a separate hear-
1% on the death penalty for which a Jury
1ay be walived or impaneled regardless of
qilty plea or jury trial. Any evidence rele--
ant to sentencing may be admitted. Brown
xplicitly states any evidence inadmissible

uder the exclusionary rule would be ad- |

iizsable.

3. i simply states the evidence must be
:levant, §. 1400 provides that the court
wist provide the presentence report to the
svernment and defendant., The standards
parding the admissibility of evidence ap-
ty except for that evidence relevant as to
‘hy the death sentence should not be lxn-
vaed. - -

ia Brown and S 1 the burden of proot
BOESSary to expose death penslty is not
sated. Under S. 1400 the Jury returns a
pectal verdict setting forth its findings as
» existence of the factors specified by the
satute (see above). Under S. 1400 Iif the
ourt or jury fnds by a “preponderance ol
e information” that one or more grievous-
wctors exist and none of the precluding
wtors exist,the court must sentence the
afendant to death, If none or sven If some
t the grievous factors exist but one or
“ore of the mitigating factors also exlists
-8 defendant is sentenced to any other
mtence authorized (life imprisonment).
nder S. 1 the defendant would be seni.enced
2 iife Imprisonment also. -~ <.-

Comment <

Furman v. Georgia, 408 U.S. 238 (1972),
;3 the most recent death penalty dedislon by
a2 Supreme Court. There was no single ma-
yrity opinion. Justice Brennan and Mar-
Sall reached the result’ that the death
anrlty,  rrespective of the mechanlics of
_+ application, Is cruel and unusual punish-
1snt. Justice Douglas' position is not as
tzar but it may be safe to assume that he
‘puld not favor mandatory imposition on
onviction nor jury dlscretion In deciding
s1e death penalty. There is no clear indi-
ation how Justices. Stewart and White
-culd “respond io this legisiation, if en-
cted. Justice Burger, Blackmun, Rhenquist
nd Powell dissented. Generally both S..1
ad 8. 1400 respond to the due process-
alrness objection to the death penalty. The
croponents of the death penalty cite is de-
_rrence effect as the most important ground
s its existence. However the deterrence
actor in 3. 1 and 8. 1400 I8 not as substan-
inl as it would be under a mandatory sys-
<m due to the ambuity of some of the
rovisions (e.g. moral justification, extreme
tnotional or mental disturbance, unusual
regsures, heinous, astrocious, cruel manner,
slatively minor participation. As an arti-
te by Daniel Polsby, The Death of Capital
*unishment? (1972 Supreme Court Review
873} points out the existing evidence makes
S deterrence justification untenable, The
vidence is inconclusive on the general de-
2rrence effect of capital punishment but
ersuasively suggests that there is usually no
uch deterrent eifect. The question that must
« answered by the proponents of the legisla-
ion before snch sections are enacted is: Can
ne death penalty statute be Jjustified on
rounds of deterrence when it cannot be
town that the death penalty is a greater
cterrent than prison for major crimes?

MEMOLANDUM ON PROPOSED F'EDERAL
CRIMINAL CODE No. 7

PARA-MILITARY OFFENSE
8.1 § 2-9D1, 5.1400 § 1104, Brown § 1104
Swmmary ’

Basically all three drafts make it a crimi-
nal activity to engage in or facilitate the ac-
quisition, e¢aching, use, or training in the use
of dangerous weapons by or on behalf of a
‘group of 10 or more persons with the intent
of infiuencing the conduct of governmental
affairs. The offense is not of an individusal
acquiring, caching or training but only if it
is done:

_(a) in connection with a group and

(b) if that group has political motlves
vis a visthe government.

This ralses & question whethe:, under the
First Amerndment, groups activity can be
outlawed vhich would be lawful for in-
dividuals or groups with non-political ob-
jectives. Tha Brown draft speaks of acquiring
or, training - in weapons “for political pur-
poses or o behalf of an association of 10
or more persons. S.1- requires intent “to
influence the *conduct - of government
public affairs In the United States through
the use or threat of the use of such weap-

ns”. 8.140) requires that the organization
-or group have as s purpose the taking over
of, the control of or the assumption of the
function of an agency of the U.S. government
or of any siate or local government by force
or threat of force. Organizations -as dis-
similar. as the Natlonal Rifie - Association,
‘Black Pantiers and a nelghborhood associa-
tion of armed citizens who have a need for
group -protection would come under the
scope of this section. The- Working Papers
(at p. 436) note,
by the draf; are limited neither to those with
_armed insurrection as the object, nor those
carried on by organizations under forelgm
control .. . the Commission should howe
ever, consiter whether the-limitation of the
proscription to groups with “political pur-
poses” presenta a constitutional or policy
danger by permitiing wide latitude in ex-
-ecutive sanid judicial discriminations as to
wha.t .constitutes a ‘“political purpose" T

T Constitutionat problems

" Bupreme Court cases have strongly indl-
cated that it is highly suspect under the
First Amendment to place restrictions on
an individuvals right of advocacy and associ=
ation without the strongest showing by the
governmen!. of imminent violence, These
cases tend to indicate that a blanket pro-
hibition of acquiring firearms in conjunc-
tion with a politically-oriented organi-
zation, without some further requirement

“that imminent danger results to the com-

munity fron this action is unconstitutional.
In Branderburg v Ohio 395 U.3. 444(1969)
the court uaid, “the constituticnal guaran-
tees of Ifrep speecnh and free press do not
permit a State to forbid or proscribe advo-
cacy ol the use of force or of law violation
except where such advocacy Is directed to
inciting or producing Imminent lawless ac-
tion and is likely to Incite or produce such
action” (395 U.S. at 447) and, “(A) statute
which by iis own words and as applied, pur-

“the activities prohibited-

ports te punish mere advocacy or to forbid .

on pain of criminal punishment assembly
with others merely to advocate. the de-
scribed type of actions within the condem-
nation of the First and Fourteenth Amend-
ments” 398 U.S, at 449 (emphasis added).
Brandenbu-y seems to cast real doubt on
the constitutlonality of a statute which is
almed dire:tly at political assembiy, aimed
at the righy to sssociate in an actlvity which,
if done sinily, would be perfectty legal. The
proposed s:atutes, however do not prohibit
advocacy kut actions which are deemed to
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bhe per se dangerous. The problem is one of
legislating such a description or in looking
at the threat on & case by case basis, The
offense does not amount to assault, rebel-
Jdion, sabotage or obstructing a government
function by physical force. Presuma.bly it
allows the government to protect itself from
feeling intimidated by an irate band of armed
citizens who have yet to take any overt
action which is otherwise illegal. Without
any sort of legislative fact finding it is dif-
fleult to see what compelling need there is
to outlaw what has heretofore been non-
criminal association conduct. Both S.1.(§ 3-
10C2) and S. 1400 (§ 3137) authorize govern--
ment wiretapping to acquire evidence on
which can be used for a prosecution under
this section or any other sectlon of the Xétw

MEMORANDUM ON PROPOSED F'EDERAL Cnxwuv».z.
. LAaw No. 8§ -

CRIMINAL COEZRCION
Brown § 1617, 8. 1400 § 1723, 5.1 §2- 904
Summary

_ 'The coercion offense falls with the black-

mail-extortion type of ofense. It holds a per-
son lable Ifor threatening certain specific
acts elther with an Intent to compel action
or to obtain property. The “threatening® as-
pect raises serious First Amendment ques-
tions concerning free speech and the acts
which are the subject of the threats raise
questions of consumer actions and other le-
gitimate disputes. . -

5. 1400 provides that: SRIN

“A person is guilty of an oﬂense ‘if he
knowingly obtains property of anctiher by
threatening or placing another person ln fear
that any person wili:

(1) commit any crime; = T

(2) accuse any person of & crime; - -
- (3) procure the dismissal of any person
‘from eniployment, or refuse to employ or
renew & contract of employmeént of any per-
son;

(4) wrongfully subject any person to eco-
nomlec loss or injury to his business or pro-
fession;

- (8) expose a secret or publicize an asserfed
tact, whether true or false, tending to sub-
ject any person, lviiig or dead, to hatred,
contempt, or ridicule, or unjustifiably to im-
pair his personal, professional or business
reputation or his credit; or

(6) unjustifiably take or withhold official
action as a public servant, or unjustifiably
.cause a public servant to take or withhmd

official action.”

This offense is graded as a Class D felony
if the property which 18 the subject of the
offense has a value in excess of $500 or is a
firearm, or a U.S, government document or
engraving equipment or maifl. It i3 a Class
A misdemeanor if the property has a value in
excess of $100. In all other cases it is a Class
B misdemeanor. .

There is federal jurisdiction if the fear is
of a federal crime, or involves federal official -
action or if committed within the special
Jurisdiction of the U.S. or concerns property
owned or under the care of the U.S. or is
owned or under the care of a national credit
institution, or in any way affects interstate
or foreign commerce or involves movement of
a person across a state or U.S. boundary or
it a facility of Interstate commerce is used.
. The Brown Commission had a similar of-
fense (3% 1617) the gravamen of which is
“with intent to compel another to engage in
or refrain from conduct”. The Commission
provided the afiirmative defense for which
the defendant would have the burden of
prooi, that the actor believed the primary
purpose of the threat was to cause the other
to act in his own best interests, behavior
from which he could not lawfully abstain or
to make goot a wrong done by him or re-

7.
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froin from taking any actlon or respounsibility
for which he was disqualified.

S. 1, § 2-9C4, provides that it i3 an offense
if & person intentionally compels or induces
another person to engage in conduct from
which the other person has a lawful right
to abstain, or to- abstaln from conduct in
which he has a lawrul right to engage by
meaus of insbilling » reasonable fear that if
the demand is not complied with, the per=
son or another will cause bodily injury, cause
damage to property or subject anyone to
physical confinement. This is a Class E fol-
ony (up to 1 year and $100 per day.) Federal
Jurisdiction is established when the offense
is committed in the speclal Jurisdiction, con-
cerns a high public official, invokes the pira~
¢y Jurisdiotion or affects comumerca.

Comments—S. 1 and Brown both establish
the intent in terms of compelling another
to do, or refrain from, an act. 8. 1400 pro-
vides that the intent is to obtaln. This 1s
an lmprovement but &. 1400 defines prop-

erty to include intetlectusi property or in-.

formation. Secondly it should be noted that
S. 1 has limited the threats to & well defined
area of traditionally considered criminal ac-
tivity. and hes a more limited Jurisdiction
than does 8. 1400, D )

The activity in these proposed statutes
reaches not only conduct but speech as well,
In that regard Tirst Amendment lssues must
be considered. Varlous consumer groups and
others expressed the fear that this section
(a3 proposed in the Brown Draft) wouid
deter legitimate conduct. Richard E. Israel,
Tegislative Atborney of the American Law
Division of the Library of Congress wroto
(Hesrings, supra, at p, 3373): *““The issue
a3 to constitutionality on First Amendment
grounds thus centers on the adequacy of
the affirmative defense provision to Hmit
what is conceded to be a “broad” prohlbition
Involving not ouly “conduct” but “speech™.
‘T'o be a real limitation, the affirmative de-
fense provision would have to be read as an

integral part of the statute as it is to be"

applled rather than = justification to be
raised after the fact In & court proceeding.
There are also, as has been noted, problems
of vagueness which are ralsed by the afMrma-
tive defense provision.” -

$.-1400’s restriction of the coercion Pro-
posal to intent to obtain “property”’, a3 op=-
posed to intent to compel “activity”, is an
lmprovement. However the expansion of the
Kinds ol thrests and the exclusion of any
mention of defense or affirmative defenses
continues the constitutional problems.

5. 1400's use of the term ‘“unjustifiably” In
relation to both threats to tmpair personal,
brofessional or business reputation or credit
and to the taking or withholding of officlal
action is similar to the term “wrongfully*
In the Hobba Act (18 U.S.C. §1951) which.
has been construed to apoly only to inher-
eufly wrongful methods. S. 1400 also im~
proves the Hrown formuls by requiring that
the threatened party be placed “in foar”,
This would seem to excluds Gthe bhusiness-
consumer hona fids disputes which were tha
basis of much criticism of the Brown draft,

MEMORANDTM ON PROPOSED EDERAL
. CriMINAL CODE #9
MENTAL ILLNESS
Tnsanity Defense-9. 1 § 1-3€2; 3. 1400
§ 602; Brown § 503

1. I'nsanity—3. 1 and Brown follow the for-
mulation of the American Law Institute
which denies the defense to soctopaths.
S. 1400 eliminates the defense except insofar
23 1t negates an element of the offense
charged.

2. Incompetm!cy to Stand Trial—s, 1 allows
an individual to bypass eriminal trial ir
found to be incompetent. Undey $.1400 ‘one
cannot avold trial. Under S.1 §3-11C4 a peT-
son found incompetsnt may be detained

treatment by the Secretary of HEW unti
(a) he regoins competency or- (b) charges
are disposed of pursuant to § 3V11C7 or (c)
8 petition for civil commitment is filed by
tthe Becretary of HEW, Detentlon s not
indefinite and must expire at the end of the
time of a maximum sentence for the most
serlous offense’ charged. Judicial review i3

- required no later than one year after deten-

tlon commenced. If found not likely to regain
competency within a ressonshle time, he
must be released within a reasonable time,
unless within sixty days HEW files n peti-
tlon for civil commitment. 12 found com-
Detent, he is released and reenters the
criminal process. Only if he is not yet com-
petent, but likely to regain comptency within
& reasonable time can g person. be com-
mitted for more than one year. In 8. 1, after
the first year review, there 1s no further
requirement for Judicial review,

Procedures for Psychiatric Examination on
Issue of Sanity: In 8. 1 (§ 3-11C2) the cours
must refer the defendnnt for a psychiatric
examination if he or counsel glve notice.of
his intentlon to ralse the defense. If the
defendant objects to the examination, the
court issues an order prohlbliing use of such
evidence at trial. . - R

The examination must be performed exe
peditiously and coples of the report sup-
mitted to the court and coples given to the
government attorney, the court, and the
defendant. Restraint on the liberty of the.
person must be minimal. If the panel finds
hospltalization is needed, the court may
order temporary detention. S. 1400 requires
the defendant who wishes to Invoke the in-
sanity defense to glve written notice either
at the time the not-guilty plea is entered or
within 10 days thereafter, The court then
may order the defendant confined for not
more than sixty days for psychistrie study.
Coples of the study as to whether the defend-
ant was insane at the time of the offense
must be provided to the court, government
and defense prosecutors. Tt 18 not clear in
8. 1400 who baya for this. There 18 no time
Umit stated to ensurs that the reports ars
filed promptly. &, 1400's sixty-day examina-
tlon period is four times as long as S.1°3,
There i3 no burden on: the paychiatrist to
demonstrate a need for hospitalization to
the court.

3. Disposition of Mentally I After Con-
viction: 8. 1 (8 3-11C2) provides that the
court may have the individual referred to the
pPanel of psychiatrists for examination who
then report back within Aftesn days after
examination with coples for the court, gov-
ernment, and defendant. This report should
incinde senfencing recommendations, - In
8. 1400 (8§ 4224) hospitalization of & cone
victed person suffering from s mental disease
or defect requires the court to hold a hear-
ing on motion by elther party when there i3
reasonable cause to belleve the defendant 1s
“presently suffering from mental disease or
defect for the treatment of which he is in
need of custody, care, or treatment in o men-
cowrt may order a psy-
chlatric examination, I7 the defendant 1
found to be suffering from a mental disease
or defect, the court may commit the de-
fendant to the A.G+.’s custody for treatment
in & suitable facility. This commitment 1g
equivalent to a provisional sentence of im~
prisonment for the maximum term author-
ized for the offense for which the defendant
1s found guilty. It is not clear whether the
court must consider whether there ig actually
any treatment nvailable at federal facllities
or if the non-dangerous defendant would
prefer prison. Until the head of the facllity
to which the deiendant is commlbted decldes
that he 13 no longer In need of the institu-
tlonal services of custody, care, or treatment,
the defendant 13 stuck with the maxtmurn
sentence, with uo guaraunteed periodic review
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Also, the mandatory hearing for the
fendant who recovers prior to the termir
tion of the maximum sentence does not p
vide due process. At this hearing, the juc
ray order the defendant to serve the .
mainder of the sentence or a portion-there
in prison, reduce the sentence or place t
individual on parols. This 15, in effect,
second sentencing hearing, yet the Propos
statute does not require the court to ;3
notice to the defendant, provide counsel,
govern the presentatlon of evidence,

4. Civil Commitment: (8 3~11C8)—Und
8. 1 (83-11C8) civil commitment may
sought for three kinds of people: (1) tho
deemed Incompetent to stand trial and fous
likely to regain competency, (2) those who
official detention is pursuant to a senten
which Is about to expire, and (3) those w
have been acquitted by reason of mental 1
ness or defect. The decision to seek  ci
commitment is made by HEW after examin
tion of the individual to determine wheth
the person could create a likelthood of serio
harm by reason of mental illness or defe
unless hospitalized. A hearing i3 then he
at which the defendant may be committed
official detention, § 3-1101 (4) deflnes -
likellhood of serlous harm.” The commi
ment “shall continue only during such tim
a3 the- Secretary i3 not able to find for th
treatment or care of such person” or unt
fallure_ to hospitalize the person no long:
would create a likelthood of harm (§ 3-11C
(£}). S. 1 also provides for annual review b
HEW and notice of the annual report to th
berson and his counse] and provides the righ
to petition for a hearing. It can be main
talned that given the effects of commitmen,
annual review is not suficient, Also, the rule
of ‘evidence are suspended for the hearin
and the burden of proof 18 unarticulstec

‘Thers is no Fifth Amendment protection fo
statements made to psychiatrists that ma,
be used against them, Nor 13 there an indi
cation that an individual has a right to tria
by lury. . . ,

S. 1400 (§ 4225) sets forth Pprocedures fo
clvil commitment for persons who have fin.
ished serving the tull term of their sentenc
after conviction, If the person 13 s¢ill suffer.
Ing at the conclusion of his seéntence from e
‘mental disease or defect such that his release
would create a substantial danger to himsel
or to the person or Property of others, the
A.G. notifies the court to schedule a hearing
to determine whether the defendant 13 suff
clently dangsrous to warrant further cis-
tody, If other arrangements are not gvail-
able. There is no provision which prohibits
detention of the defendant after expiration
of the sentence without an Immediate hear-
Ing (8. 1 provides that the hearing is to he
held at least ninety days prlor to the date
of the offender’s release). Nor 1s thers a pro-
vision of warning that statements made to
psychiatrists during their examination may
be used against him at the commitment
hearing. Nor is thers o provision respecting
the right to trial by jury for civil commite
ment proceedings, § 4225{(e) designates a
“preponderance of the evildence” as the bur-
den of proof standard. In re John Rallay
{ F, 2d » U. 8. CIr. May 31, 1973, 8. A,
No, 71-2023) held that proof must be estab-
Iished Dbeyond a reasonable doubt in clvil
commitment Proceedings, Concerning ' the
likelihood of causing harm, Judge Sprecher
in Tessard v, Schmide 349 F. Supp. 1078 (E.D.
Wis. 1972) (at p. 1093) sald, “the state mus$
hear the burden of proving that there is aa
exiremse likellhood that If a person is not
confined, he will do immedlate harm to him=
self or others. Moreover, the dangerousness
must be hased upon a finding of n recent
overt act, attempt, or threat to do substantial
harm to oneself or another. Addttionally,
there 13 no provision for periodic judiclal re-
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[ MORANDUM ON PROFOSED FEDERAL CRIMINAL.
Coog #10

GANTZATION LIAB(LYITY; INDIVIDUAL LIABILITY
~OR CONDUCT ON BEHALF OF AN ORGANIZATION
31 §§ 1-2A7, 1-2A8, S 1400 §§ 402, 403, Brown
- §§ 403, 403 :
Summary—"This memo will discuss an or-
mnization’s Habllity for its conduct and li-
Lbility of agents for an organization’s con-
inct. Generally speaking, $. 1400 provides for
jroader labitity in both instances than doe§
31
i. Definitions—3 1,
-rganization broadly to include. corporations,
sther sorts of business organizations, non-
»rofib organlzations, governments, govern-
ment agencies and “any other groups of per-
sons organized for any purpose.” S 1400 (sec.
111) uses a similar definition, but excludes
;overnments  and government agencies.
(‘hose opposed to governmental liability ar-
sue that 1t 1s pointiess, in that & fine is
isorne by the taxpayers and in that a “notice”
sunetion may be unnecessary since the press
nenerally monitors governments better than
it does corporations. They also fear politi-
eally motivated prosecutions such as a federal
nrosecufion of a local government for the
political ambitions ot the U.S. Attorney. On
the other hand, some argue for at least ex-
tending governmental labliity to such crimes
a3 regulatory and civil rights offenses, ete:
‘I'he Working Papers (p. 175) note that cur-
rent rederal law generally does not exclude
aovernments or agencies.) .. -
The definition of agent appears sufficiently
proad in both $1 and S 1400 - -~ S
iX. Organization Ligbility—Before discuss-
ing the provisions on corporatle liability,. it
will be useful to discuss two concepts-—the
scope of & servant's employment and the
scope of an ageut's authority—which - are
wsed in various definitions of organization
linbility. Subsequent.discussion will focus o
Lne development of existing case laws on the

subject, and then the provisions of the two.

bills. . .. 3
(a) “Scope of employment” is a tort law
concept relating to master-servant relations.t
Under the doctrine of respondeat superior,
a master is vicariously liable for a tort com-
niitted by his servant if it was committed:
within the scope of the servant’s employ-
ment.. It is not necessary that the master:
authorized, had knowledge-of, or consented
to the servant’s act for him to be hetd liable.
In fact, the doctrine of respondeat superior
is most useful where the act was unauthor-

ized. Generally speaking, an act is committed .

within the scope of employment if it was
of the same general nature as the conduct
suthorized or incidental to that authorized,
and it 1t was intended to benefit the master’s
vusiness. A master i3 usually held liable even
if the servant’s tort was willful or even if the
servant violated or misunderstood the mas-
ter's clear instructions, However, the doc-
trine of respoundeat superior does Lot apply
to the acts of independent contractors.

(b) The “scope of an agent’s authority”
15 o contract law concept relating to prin-
cipal-agent relations. The scope of a prinei-
pal's liability for acts of his agent ls more
narrow than the scope of a master’s liabllity
for a servant’s acts. A principal gives power
to an agent in a contractual manner that an
offeror makes an offer—consent is essential.
The power of an agent can be given with
any conditions or limitations, Whereas the
acts of a servant are acts committed within
the course of performing duties for his mas-
ter, the acts of an agent are acts of consent
that the principal shall be bound in & legal
transaction such as s contract. A principal
is generally liab'e for those acts of an agent
that fall within the agent’s “express, implied

L''nis discussion is based on onred
ciples of Agency. See also Restatement of
Agency 2d Section 229,

Approved For Release 2006/0
© " CONGRESSIONAL REC

§ 1-1A4 (51) defines -

_view was that a corporation, a5

or appsrent authorlty.” Express authority 1s
that given to an agent orally or In writing by
the principal. Implied authority is authority
implied by conduct, or authority to do acts
that would reasonably be expacted to ac-
company scts performed under express au-
thority. Ay parent authority is the authority
that a reasonable third person would under«
stand an apent to have. o

, (c) Exlsting law~—Historicaity, the scope
of corporate criminal 1lability has progressed
toward broiader liability. Lord Holt, in an
anonymous case, 12 aod. 559 (1701),-said
that & corjoration was not ind.ctable at all,
though 1ts members were. The reason for this
a fictional
is v.ot capable of acting and cannot be
10 Cyclopedia Corpora-
that any lle-
was without

entity,
imprisonesl. Fletcher,
tions, section 4942. It was said
gzal act b7 o corporate agent
authority ind wltra vires.
_That general proposition has een modified
over tlme. The landmark federal case WAas
N. Y. Central and Hudson R.E. v, U.s., 212
U.S. 481 (.909), in which the Sapreme Court
held that a corporation may be held liable
for the criminal acts of its agsnts and-em-,
ployees if the acts are done within the scope
of the agent's employment and on behalf of
the corpoation. The court seeins to use the
terms “scope of employment” and “scope of
authority’’ interchangeably. In that case.
which involved payment of shipping rebetes
to sugar companies, using them interchange-
ably creaied no problem since the agent's
acts were covered by either term. In later
cases, the courts sometimes refer to scope
of emplorment, sometimes to scope of au-
thority, sometimes to ‘poth. U.S. ». Adrmour
and Co., 168 F 2d 342 (3rd Cir,, 1948). U.S. v.
American Radiator and Staml. San. Corp.,
433 F-24 174 (3rd Cir.), cert. den. 401 U.S.
048 (197C).
163 ¥ 2d 1008 (7th Cir.) cert. den. 332 U.S.
851 (1947)
recommended .jury. instruction shows how
corporate - liability is often defined: A cor-
poration,is criminally resporsible for “all

-unlawful -acts of its directors, or officers, or

or - other agents, provided such

employees’,
done within-the scope-of-

unlawful .acts are

_their autaority, as would usually be the case.

if done in the ordlnary cours2 of their em-
ployment, or in the ordinary course of the-
corporatisn’s business.” Mathes and Devitt,
Pederal cury Practice and Instructions, sec-
tion 10.03 (1965). It would appear that the

legal conzept used to determine the scope of .
corporate liability properly depends-on the.

nature o the crime—i.e., if the case involves.
a fradul:nt contract, “scope of authority”
applies, since corporate liability depends on
the agent's power to bind the corparation,
whereas it the crime is theft of trade secrets,
it is a matter of whether the act waa within
the agen 7’s scope of employment.

The following cases give some idea of the
pounds of corporate ilability under existing
law. A corporation is not llable it it was
not the intended beneficiary of the agent's
criminal acts. Standard Oi} Co. of Tezxas v.
U.S. 307 F 2d 120 (5th Cir, 1962). It is the
intent tt.at the corporation benefit. not bene-
fit in fazt, that is materlal, Old Monastery
Co. v. U.S., 147 F 2d 905 (4th Cir. 1945). The
status of the agent in the corporate hier-
archy is immaterial; he need 1ot be a person
in high authority. U.S. v. Cieorge F. Fish,
Inc., 15% P 2d 798, (2d Cir.). cert. den, 328
U.S. 869 (1946). A corporatior. may be round
guilty even thotigh the actor whose conduct
is imputed to the corporaticn as the basis
of liabiity Is found not gullty. Magnolic
BMotor aud Logging Co. v. U.S, 264 F 2d 950
(9th Cir., 1859). A corporaticn may be held
liable for the criminal act of an indepeadent
contractor, even though the contractor's act
was contrary to the corporation's insbruc-

(1947).

U.8. v. Parfait Poivder Puff Co.,-

_US. v. Brunett, 53 ¥ 2d 219. A

~combination of them:"
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IIT. Current Proposals on Organizalional
Liability~— : o

(A) The Brown version § 402 greatly cuts
back on the scope of corporate liability for
felonies, since 1t would make the organiza-
tion llable only if the conduct was author-
ized, requested, or commanded by persons in
certain categories of control of the orga-
nization. Brown subsection 1(a) provides
that a corporation is liable for “any offense
commisted by an agent of the corporation
within the scope of his employment on the
basls of conduct authorized, requested or
commanded, by any of the following or a

1) the board of directors, - ’

it) an executive officer or #compar-a.‘ole‘
policy-maker or supervisor, . )

ii) any person who controis the corpo-
ration or is "‘responsibly involved in forming .
its poticy.” : . -

iv) any other person for whose act or
omission the-statute defining the olfense
provides corporate responsibility.

Brown does provide for liability for an
agent’s misdemeanors and nonculpable of-
fenses. regardless of authorization, -1f the
conduct was within the scope of employment
(1 (¢) and (d)). Subsection 1(b) provides
liability for failure to discharge an affirma---
tive duty imposed on the corporation.

The minority alternative of 1{a) in Brown
provides greater llability. It covers any of-
fense committed in “furtherance of the cor-
poration’s affairs” that was ‘“done, author-
jzed, requested, ratified, or recklessly toler-
_ated in violation of a duty to maintain effec-
tive supervision of corporate affairs,” by a
person in one of the four enumerated policv-
making categories. The “furtherance of af-
fairs’” phrase may appear to be broader than
“scope of employment,” but it’s difficult to
imagine an act that “furthers affairs” and is
authorized or tolerated by highers-up that
would not-be- within. the simple “scope of
employment’’ - or “scope of authority” con-
cept. The “reckless toleration” ‘idea goes well
bevond the standards of the original -1(a)
in, Brown, bus it 1s doubtful that it is broader
than she baslc scope of employment /author-
ity concept of existing law,- especially - since
simple- scope ‘of employment ' may be easier ~
to proveat trial. < ol T s e

.= (B) S-1 section 1—2A7(a.5 (1) provides that

an organization is guilty of “any offense con-_
gisging of conduct engaged in by an agent
of the organization within the scope of his
employment.” Unlike -Brown, S 1 appears to
be a codification of the core of existing case
law.- But if the language were Darrowly cou-
strued, it could be held not to be as broad
as existing law, which often uses the “scope
of authority’” concept. For that admittedly
iimited reason, the language of S. 1400 (see
below) is preferable. Another problem with
8. 1 is lts coverage of failure by the corpora-
tion to act. “€onduct” i3 defined in section
1-1A4(13) to include omisslons 8s well as
acts; therefore 1-2A7(a) (1) -would cover a
railure to act if the prosecutor could point
to @ specific corparate agent who should have
acted. However, (a) (1) does not seem Yo cover
cases in which an affirmative duty is impaosed
on “the corporation” and in which the cor-
poracion put no one in charge of.discharging
the duty.

Subsection (a)(2) in S 1 says an crgaai-
zation s also guilty of “any offense for which
‘a human being may-be convicted without
proof of culpability, consaisting of conduct
engaged in by an agent of the organization
within the scope of his employment.” That
subsection appears to be only an elaboration,
since it covers no acts that (a) (1) does not
already cover.

(C) S 1400 § 402 is broader than 8. 1. The
core of & 1400 1s the same as that of 8. 1—an
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employment™ (§402(a) (1) (A)). But the
second part of . (a) (1) (A) adds the phrase
“or (matters) within the scope of the agent'a
actual, implied, or apparent authority.” Thus,
1t codifies existing law well. The incluslon of
hoth phrases insures that attempts to deny
corporate liability when the agent’s conduct
is a question of “authority,” rather than
“scope of employment,” will be unsuccessful,

Subsection (a) (1) (B) says an organiza-
tion 1s also liable for conduct relating to
matters for which the organization *gave
the agent responsibility,” and which 18 “in-
tended by the agent to benefit the organiza-
tlon.” Generally, any situation that {(B)
covers 18 already covered by (A), but the
additional formulation might be useful in
insuring corporate respounsibility for the

acts of independent contractors—provided

the definition of *agent” were construed to
include independent contractors,

Subsection (a){(1)(D) provides that an
organization is liable for an agent’'s conduct
that involves a nondelegable duty of the
organization, where the- organization is
otherwise legally accountable for the of-
fense. The impact of this extension of the
provision's scope is unclear, but it may refer
to such cases ag a financial statement pre-
hared by an outside accountant, or a lawyer’s
opinion.

Subsection (a) (2) provides lability for a
Iallure to discharge a specific afiirmative
duty imposed on the organization by law.
¥or example, section 1762 requires a person
to report certain desiings in foreign cur-
rency. An organization, like s human being,
is liable for a failure to do so.

S. 1400 covers In (b) (1) what subsection

(3)(2) in 8. 1 partly covers, It precludes a |

defense that the organlzation does not be-
long to the olass of persons who by definition
are the ouly persons capable of committing

the offense directly. Both bills also preclide

8 defense that the person for whose conduct
the organization is being held lable has heen
acquitted or cannot be prosecuted.

1V, Personal Liability for Conduct on Be-
half of an Organization—(A) Ezisting law:
An agent is responsible for acts he does on

behalf of a corporation, and he may be .

Tfound gullty even if the corporation is not,
U.8. V. Dotterweich, 220 UT.8, 277 (1934).
Congress may exculpsate individuals and hold
only the corporation liable, but such an in-
tent i1s not to be imputed to Congress with-
out clear compulsion. -

U.8. v. Dotterweich, supra. The Working
Papers (p. 177) note that only in exceptional
circumstances has Congress established a law
under which only the corporation is liable.r
in U.8. v. Wise, 370 U.S. 405, the Court ro-
Jected the defendant individual's reading
of the Sherman Act that the acts of an of-
ficer, however illegal, are chargeable to the
corporation but not to the individual,

The above general rule applies to mctive
conduct by the individual. The Working
Papers note that it 1s a question in existing
law whether an individual mey be held
liable for knowing but passive acquiescense,-
unless the law either imposes an affirmative
duty of supervision on him or says that cer-
taln officers are guilty of a crlme If the cor-
poration is found guilty.

(B) S 1 section 1-2A8 provides for what
appears to be a codlfication of exlsting law,
Tt holds a humatr being criminally lable for
any conduct be performs or causes to be
performed for the organization to the ssme
cxteut as If he performed {t for himself.

Some persons have criticized this section
as being so broad that it might reach the
assembly line worker who puts a misleading:
label on a jar. They say that he may be the
“actor,” hut that imposing sanctions on him
works no coercive or deterrent effect and
“eems plainly unfalir, In general, though, he
won't be llable, since the prosecutor must
prove all elements of the offense—oulpa

aclion, MWOVG@%%R&Q&S& ‘&&/Wij%‘ﬁb‘ﬁ?ﬁ‘ﬂh’ﬁﬁﬂ?ﬁbﬁWOO

standard, holding him responsible would
work a deterrent effect in the future—hope~
fully by causing him to blow the whistle on
corporate practice, if he knew they were
Nlegal. There i3, though, a potentinl problem,
here with strict linbillty offenses: If the
law says that anyone who mislabels g drug
1s llable without regard to hls awareness of
the result of his conduct or of the existence
of the law, will the assembly 1ine worker who
unknowingly puts the wrong label on svery
Jar, In accordance with his instructions, be
held liable? Is he “responsible”? However,
thers are few such offenses. Practleally
speaking, the problem ts likely to be taken
care of just as. it is now—by prosecutorial
discretlon and the good sense of Juries,
(C) B8 1400, following Brown, extends in-
dividual lability to the same extent a3 8. 1
and further. Subsection (a) (2), pabtterned
very closely on Brown, provides that an indi-
vidual who hasg “primary responsibility” for
& duty imposed on the organization by law ia
liable for an omission to perform that duty
to the same extent asg if it were imposed
directly upon him. This appears to he an
extension of existing law. It is desirable in
that 1t places responasibility for performance
of the duty at the best potnt—on the person.
with primary responstbility for the area of
the -duty, However, oritics claim that the
phrase “primary responsibility” is unclear,
Does it mean the "actor”, officers, board of
directors, ete.? Presumably, to have the hest
deterrent effect, the phrase should be defined
to apply to someone in the chain of commarnd
who is close to the point of physical per-

formance of the duty, or perhaps better, to

the point of declslon as to whether the duty
is performed, since holding a mere operative
liable may be undesirable. Also, when Mark
Silbergeld testified on the Brown Draft,

"(Hearings, at p. 3013), Silbergeld proposed,

amending- this sectlon to read:

Except as otherwise provided, whenever g
duty to-act 1s imposed upon an organization
by a statute or regulation thereunder, any
officer, employee or agent of the organtzation
who has or shares primary respounsibility for
the subject matter of the dauty or jor ap-
propriating or disbursing funds necessary for
performance of the duty is gullty of an of-
Iense which 18 based upon an omission to
perform the duty or to appraopricte or dis-
burse funds necessary to perform. the re-
quired act to the same extent a3 If the duty
were lmposed directly on himself, S

Not only i3 the amendment desirable for
extending the reach of the section; it also
may help clarify that the purpose of the
section i3 to reach those with some decision-
making power, not workers, .

Subsection (3) of Brown, on accomplicea
of organizations, is not carried forward into
3. 1400. The subsection does not seem
important, since the general complicity pro-
vigion would seem to cover those situations.

The final extenslon of individual liability
I8 the subsectlon 4 providing for liability for
“reckless default in supervising conduct of
organlzation.” It says that “a person re-
sponsible for supervising parbicular activities
who, by his reckless default in supervising

-those activities, permits or contributes to

the occurrence of an offense by the organiza-
tion i3 guilty of an offense of the same class,”
though hls offense may be no higher than a
misdemeanor. ‘This in effect puts an afirma-
tive duty on supervisors; 1t 1s not a vicartious
liablitty provision. It should have a desir-
able deterrent/prophylactic effect by promot-
ing effective supervision. The provision s
highly desirable, In that it encourages effec-
3 I}

*L.g., Shermanv. U.8., 282 U.8. 25 (1930),in
which the Court held that the criminal pen-
altles of the Safety Applance Act did not
apply to officers who were state officlals re-
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tive supervision, by putting legal respc
blllty where the operating responsibilit
Critics argue that this provision will r
executives afraid to. delegate responsib.
However, it would seem more llkely to
to more clearly defined llnes of aubh
whers needsd. In addition it would f
management which seeks results withouw
gard to how those results were ‘obtal
Most importantly, 1t would mean that ¢
gation cannot be mindless, that those
delegate and beneflt shall share the bu
when delegation results in criminal acti
V. Should Corporations Be Criminally
able at All? ‘

(A) To some persons, the concept
corporate entity being criminally liabi
unclear. Most crime storfes and law
order speeches tell of individuals. Howg
corporate crime cannot be overlooked. -
extensive; it is done with impuntty ang
cost to victims and soclety is virtually
measurable. As the corporate form of
ganlzation 1s the most prevalent form of
eration, it lends itself eastly to use by
law-ablding and law-breaking alike. A t
look at how a corporation, as opposed i¢
agents, commits s crime may be useful,
principal operative function is delegat
Take for an example the scandal of BEq
Funding Cotp. of America—one of the lar
white-collar crimes in the history of Am
can business. In. this case, (which is too ¢
plex to fully explain here) various emplo’
were delegated jobs—each part of which
an element of the crime—but each emplc
did not necessarily know that nor ben
from the offense. A printer made phony
curities, another employee drew up ph
life insurance papers, another Programi
all of this into a computer, another sold
Phony policles to other Insurance compan
while another used phony securities ag
lateral on business loans. It was the corpe
tlon itself that commlitted several alle
crimes and fhat reaped the benefits,

- course some top executives appear to h

also committed crimes. But this does
negate the fact that the corporation—act
88 a corporation In the usual course of
business—apparently. committed a mas:
fraud. : : e

Some critica of the imposition of crimt
l1ability on corporations argue that hold
& corporation liable for crimes is ineffect
a8 a deterrent because a corporation ca
g0 to Jall and any fine that is imposed
borne Iin the end by innocent sharehold
or passed along to consumers, These Brg
ments overlook several cructal factors, hosh
to the extent the offending corporation fa
competition in - its industry, it won't be &
to pass the burden of the fine along to c«
siumers. Secondly, holding steck i3°a hi
risk investment and that the corporation ¢
gages In crime is one of the risks. Sha
holders should be protected but overlook!
crime is not protection. It is allowing behs
lor to one group that is denled to anoth
Thirdly, shareholders have no right to pro
by someone’s crime or somse corporatio;
crime, Fourthly, the mors a corporatio
fnes bite into dividends, the more the mark
will move away from that corporation's sto
and the more pressure will he exerted on t
corporate managers to deter future corpora
criminal activity,

In fact though, fines are inadequate to ¢
ter or sufficlently punish corporate crin
Prosecutor offices are hampered by the cor
plexity of mauny cases, the high burden
proof, the expert testlmony all for s fe
thousand dollar fine. Fine levels themsely
are inadequate. Corporations can feel fr
to break laws when the cost of so dolng
slight, but the rewards—such ss avoldil
bankruptey, increasing value of stock; me
ger, etc. are great,

Q gpﬁbgzqore, corporate lla,bmtér makes eve
2

€ sense if the new, effective and loglc
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sanctions are provided for as in 8 1—restitu-
tion, periods of suspension from interstate .
comunerce, notice, and probation with some
powers over corporate behavior——are avail-
abhie, Richard Givens, formerly with. the U.S.
Attorney’s office, Southern District of New
Vorls, argues agalnst those who say. corporate
linbility serves no purpese (Hearings, page..
1663) 1 “My experisnce is that is does. In.
numerous cases corporate liability was . blt-
terly contested because of the deterrent ef-
fect of publicity of the fact that misconduct..
has been established.” He also argues (p. -
1556) 1 1) Corporations are often taken over
by organized crime, 2). a more lenient attl- .
Lide would directly injure the public—es--
pecially the public as taxpayers where fraud
ayninst the government is involved not to
mention the public as consumers whete con-
sutner frauds are involved, and 3) a.lenient
ntiitude towards corporations encourages dis-
respect for the law, by fostering the image
that the criminal law does not involve th
weaalthy and powertul. . -

MEMERANDUM ON REFORM: OF FEDERAL CRIM-~
(NaL Law No, 11

LIABILITY OF MEMBERS OF CONGRESS ANT STAFFS

FOR LEGISLATIVE ACTIVITY UNDER PROPOSED

CODES

5. 1, and S, 1400
1, Coagressional immunity

Congressional Immunity from prosecution
derives from Article I, section 6 of the U.S.
Constitution which provides «, . They
{(Senators and Representatives) shall in all
cases,. except Treason, Felony and Breach of
the Peace, be privileged from arrest. during
lheir attendance at the session of their re-
spective-Houses, and in going to and return--
ing fromr the same; and for any Speech or
Debate In either House, they shall not. be
guestioned In any other place.” Thus, the
Constitution provides that Senators and
Representatives are free from arrest except
for ordinary criminal activity and that thelr
respective Houses are the only places where
they can be questioned, by their peers, for
their ‘“‘Speech or Debate.” This provision has
recently beén Interpreted by the Supreme
Court In the cases of U.S. v. Brewster, 408

U.S. 501, 33 L. Ed. 2d 507 (1972); and Gravel ..

v. U.S., 408 U.S. 6086, 33'L. Ed. 2d 583 (1972);
and Doe v. McMillan, 41 LW, 4753 {5-29-73).
The questions presented are: (a) what is the
scope of the Speech and Debate clause,. l.e.
what are protected activitles, and (b) did, or -

can, Congress delegate to the Executive the .

power to question Members of Congress in
another place, and (¢) what are the possible
effects of the proposed new federal criminal
code on Members of Congress, - -
The various sectlons of the proposed bills -
have serious implications for the press, for
citizens and for Congressmen and Senators.
While they may attempt to deter or punish
unlawful conduct, they appear to provide
auibortty to completely close off sources of
information about government activity to
citizens and their representatives. The pro~ -
visions relating to classified Information
would delegate to non-elected, unrepre-
sentative government employees the power
to withhold information and to use sevére
eriminal sanctions for unintended disclos~
ure. I'his memo does not attempt an exhaus-
tive discussion of the entire government in-
formation probiem nor an exhaustive legal
memorandum on the crimes roentioned. It
is intended that Members of Congress, the
press and the public be aware of the import
ol Lhese provisions. The provisions discussed
are limited to those cases where the Execu-
tlve may institute investigatory proceed-
ings such as a grand jury proceeding or
criminal  prosecution as opposed to the
bringing of clvil sction by private citizens.
In Gravel, the lssue was the questioning

the Pentagon Papers. In Brewster, the issue
was . Jormer Senator Daniel Brewster's
Hability for taking a bribe (18 USC 201) in
return for a vobe in the Senate. In MaclMil~
lan, tie_-issue was a suit by private citizens
to proiibit the publication of a report con-
taining harmful. information sbout their
children in the D.C. school system.

In ail the cases the issue centered on what
conduct constituted “legislebive activity” so

. 838 to lavoke the constitutional privilege.

2. Injormation
In Gravel, the Supreme Court found that

hmnur.lty does: extend to a&.congressional

alde if the conduct-would be proiected if
done by a member, Legislalive activity had
been dined as meaning whatever a leglsia~
tor does as e representatlve of his sonstitu-~
ents (Coffin v. Cojfin 4 Mass: 17 (1808)). The
Court found the following acts to be pro-
tected- activity: conduct, vote and speeches
in committee and on the floor. A lower Fed-
eral court in Dowdy v. U.S. (#72-1614, 4th
Cir., March 12, 1973) stated succinctly that

© Gravel held there are two exceptions to-

legislative immunity: (1) f the Member
commils -a crime, and (2) If some one else
commits a crime, ' )

The ourt speclfically held that a Mem-.

ber car. be questioned on bow he obtained
materials for a hearing and how he se-
cured tnofficial publication of the proceed-
Ings of the hearlng or meeting. Senator Sam
Ervin (D-NC) wrote of the decision (The
Gravel and Brewster Cases: 4An Assault on
Congre:sional Independence, 53 Va. LR. 175
(1973)): “A Senator is unprotected when
he obtains information for use in a speech
or a hearing or when he atzempts to bring
the result of such. activity to the attention
of the public,” (at 178); and, . B

“. . . tte results. of the Court's holding"ef-'

féctlveljr blinds Congress to all information

except “hat officlally disclosed by the Exec-.

utive. Neither a Member of Congress nor
his aides may obtain a copy of any docu-
ment a government bureaucrat has decided
to withiold—be it battle pian, a report on
corrupt.on in the administration or an en-

- country must be helpless to learn how it is

being. served;  and unless - Congress bhoth
- scrutinlze - these things .and sift them by
every form of discussion, the country must
remain.in embarrassing,, crippling ignorance
of the very affairs which it is most impor-
tant that it should understand and direct.”
(W. Wilson, C'ongressitm.al.Government, 303~ .
304, 1885). Justice Brennan sald of the de-
cision, “In.my view, today’s decision so re-
stricts the privilege of speech or debate as
to endanger the continued performance of
legisiative tasks that are so vital to -the.
workings of our democratic system.” .. .
12 Doe v. MeMillen the Court majority an«
swered in part the arguments concerning. -
the informing function in a very limited way,
noting that, “We have no occasion in this
case to decide whether or under what cir-
cumstances, the Speechr or Debate Clause
* would afford immunity to distributtors of al-.
legedly actionable materials from granad jury
guestioning eriminal charges or & suit by the .
executive to restrain distribution where
Congress has authorized the pacticular pub-
lic distribution.” (fn. 11 at 4756). However,
the majority decislon stated, “We do not
doubt the importance of informing the public-.
about the business of Congress. However, the

~ question remains whether the act of doing so,

simply because authorized by Congress, must
always be considered ‘an integral part of the
dettberative and communicative processes by
which Members participate in committee
and House proceedings’ with respect to leg-
islative or other matters before the House",
(emphasis added); and later: . ) .

“. . . we cannot accept the propésltlén that .

_.our conclusion, that generai, public dlssemi-

. nation of  materials otherwise actionable
-under local law is not protected by the

.~ Speech or Debate Clause, will' seriously un-

dermine the ‘informing function’ of Congress,
~-To the extent that the Committes report is
printed and internally distributed to the
. Members of Congress under the protection of
the Speech or Debate Clause, the work  of
Congress ig in no way inhibited. Moreover,
the internal -distribution is ‘public’ in the

vironmental impact study—-of inform the S€NS2 that materials internally . circulated

"American people of Its contents without. UBless sheltered by .specific congressional

o N < der, are available for inspection by the
risking criminal prosecution or at least the - ©F t
ha.rasxgn ent and I;uconvex:dence of 'a grand Press "‘;’d by thftg“b“c- Wle Ong{ld"g} tn,ghe
aaras h :- present case, with -general,_public distribu-
jury inquiry. In the past, despite the ad-_ P -
ministrztlon’s efforts to frustrate the con- . H0R beyond the halls of Congress and the

gressional oversight function, there remained

one ope. avenue by which Members of Con- -
gress could obialn Information on the ad-.

ministretion’s activities. That was. when
disaffected employees leaked information to
the Corgress. However, the holding in the
Gravel case stripping immur.ity for obtaln-
ing suct. Information and for publicatton of
the coriunittee record will discourage all
but the most courageous informant from
giving legislators Informatlon which Con-
gress ani the public need but which the ad-
ministration refuses to release. Purthermore,
by the removal of legislasive Immunity
from publication, broadcasis or speeches
which scek to inform the public of legisla-
tive vievss, Congress is made not only blind
but mute as well. Although words spoken in
debate or in hearings are thewmselves Im-
mune, &; are the publication of these words
in comriitiee prints or the Congresstonal
Record, no republication is permitted.” (at
p. 187)

What the majority opinlor of the Court
overlook :d was expressed by Justice Douglas
and Brennan in their dissents to the Grav-
el declsion. Justice Douglas clted the In-
forming Function, i.e. a Member’s informing
his constituents and the public about
governmantal actions as basic to any inter-
pretation of the Speech and Debate Clause.
He cited Woodrow Wilson: “Unless Congress
have anc. use every means of acqualnting it-

“establishments of its functionaries and be-

yond the apparent-needs of the ‘due fune-
tioning of the legislative process’.” (at 4765},
~3.-Political activities

In Brewster the Supreme Court distin-
guished between legislative and political ac-
tivity (protected and unprotected by the
.Speech or Debate Clause). Legislative activity
Is that done in the course of the process of
enacting legistation and Includes votes and
speeches In committee and on the floor and
the motivations behind them - (though
whether this is always protected is question-
able), legislative investigation, and the issu-
ing of subpoenas (Dombrowski ». Eastland,
387 U.S. 82 (1967) ). Political activities were
described as “errands” by Chief Justice
Burger that constituents have come to ex-
pect from thelr Representatives including
breparing news releases, speeches, interven-
tion before the Executive (U.S. v. Johnson,
383 U.S. 169 (1966)), and the making of ap-
pointments with agencies. The Brewster case
1s significant for the Supreme Court per-
mitted the Executive Branch to initiate
criminal proceedings against a Member of
Congress for accepting a bribe to Inftuence
his vote on legisiation affecting postal
rates—so long as evidence concerning his
legislative activities was not utllized. Tn a
recent article (Reinsteln and Silvergate, Leg-
islative Privilege and the Separation of Power,
868 Harv. L.R. 1113, May 1973), the aushors
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23 not meant to apply broadly to
sults brought by citizens to protect thetr
civil rights from invasion by Congressmen
or Congressional commiltiees, Rather it was
designed primarily to be lnvoked by Congresa-
men in orrer to prevent executive Intimilda-
tion and harassment.” That, of course, is
preclsely what the Brewster case suthor~
ized—the initiation of criminal charges
against a disfavored legislator arising out of
‘the conduet of his duties. ’

The caveat that evidence of his legislative
activity not admissable is a question since
the Department of Justice had claimed in
the District Court that the performance of a
legisiative function was the issue. The Court
said the illegal promlse, not the act 1tself, was
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authorized by Iaw unless he acts in reckless
disregard of the risk that the conduct was
not required or authorized by law to carry
out his duty as a public servant or as a
person acting at the direction of a public
servant.,

It may well be that the proposals if en-
acted would not be enforced agalnst Mem-
bers of Congress and thelr staffs. However,
Senator Ervin Is instructive when he writes,
“Fears are mnot allayed by the knowledge
that until now most Administrations have
exercised great restraint in hauling legisla-
tors they do not like into court. Effective sep-
aration of powers between branches of gov-
ernment must rest not only on good faith
and great expectations but also on the firm

important. Justice White, in dissent, noted-..bedrock of the Constitution. The past is no
a difficulty here in connection with ca -\j’t‘x;arantee of the future*~tsupra, at p. 181)

paign contributions. “A Member of Congresg %

becomes vulnerable to abuse each time he
makes a prormise to a constituent on a matter
over which he has some degree of leglslative
power and the possibility of harassment can
inhibit his exercise of power as well as his
relation with constituents. In addition, such
a prosecution presents the difficulty of defin-
ing when money obtained by a legislabor is
destined for or has been put to personal use,
Tor the legislator who uses both personal
funds and campaign contributions in office
the cholce of which to draw upon may have
more to do with bookkeeping than bribery;
yet an interchange of funds would certainly
render his conduct suspect.”

4. “. . .in any other place.”

The problem 1s not one of allowing a
guilty congressman to go free. The Constitu-
tion gives to each House the responslbility
of establishing rules and disciplining mem-
bers. Chief Justice Burger in the Brewster
case allowed the Congressman to be prose-
cuted in the Judiclary. He sald (at 525,
supra), “Depriving’ the  Executive of the
power to-investlgnte and prosecute and the
Judiciary of the power to punish bribery of
Members of Congress 1s unlikely-to enhance
legislative independence. Given the disin-
clination and limitations of each House to
police these matters it 1s understandable
that both Houses deliberately delegated this
function to the courts, a3 they did with the
power to punish persons committing cen-
tempts of Congress.” Whether an individual
member can be bound by what may be an
unconstitutional _delegation: of power wasg
not discussed (but see Relnstein and Silver-
gale, supra). This delegation of power, it

was argued, arose from- the fact that a

Member of Congress was specifically a sub-
Ject of prosecution in the statute. This 1s the
case in the proposed codes (3. 1 and S. 1400)
where public servant is defined to include
legislators. Also, *‘official conduct” in both
bills includes “vote” which is not the case
under the existing bribery law.
8. Sections of proposed codes of.posgible wuse
against Members of Congress., :
There are many sections of the proposed
codes (8.1 and $.1400) which may affect
Congressmen in the performance of their
leglslative function (as defined by the Su-
preme Court to mean floor debates and
conupittee meetings) and their “political
activity”, such as preparing for committee
and floor dehates, communicating with gov-
ernment employees and Informing their con-
stltuents and the public of government ac-
tivities. Several proposals are redrafts of
existing statutory and case law; others are
new. These sections in all probability were
drafted with activities other than those of
Congressmen in mind. However, there is no
exemption of Members from their enforce-
mentb. The defense of “Execution of Public
Duty” (§1-3C3 in S. 1; § 521 In 8. 1400) pro-

vides in 5. 1 that it 13 a defense If conduct -

engaged in by a publle servant in the course
of his offictal duties and that he Dbelieves
in good faith that the conduct is required or

akes
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A. SECTIONS AFFECTING INFORMATION )
7 1. Espionage -

The Brown Commission (§ 1112) lmited
this offense to cases where national security
information is revesled with Intent to harm
the U.S. Under S.1 (§ 2-5B7) the informa-
tion has to be gathered, for or, revealed to a
“foreign mnation" however friendly with
knowledge that it may be used to the in-

v Jury of the U.S. or to the advantage of a

foreign power. Natlonal security informa-
tion is defilned (§2-5A1(10) in S.1 and
§1112(4) (a) in Brown) as information re-
garding milltary capability of the U.S. or a
nation at war with a nation which the U.S.
is at war; military or defense planning or
operations, military communications re-
search or development, communications in-
formation;
formatlon which if revealed could be harm-
ful to national defense and which might be
useful to the enemy; defense intelligence re-
lating to Intelligence operations, activities
plandg, estimated, analyses, sources and meth-
ods, and restricted AEC data. It is a Class A
offense: (death or up to.30 years) if com-~

.mitted in time of war or if the information

directly concerns means of defense or re-
tallation against attack by a forelgn power,
war plans or defense strategy. Otherwise, it
i3 a Class B felony (up to 20 years imprison-
ment). :

in time of war any other in-.

Professor Louis B. Schwartz, former Staff-

Director of the Brown Commlsslon, in a
memo to Senator John McClellan (D-Ark.)
of February 20, 1973, wrote: “To scoop in all
such information within an esplonage of-
fense that embraces non-hostile communica-
tion with friendly governments is to clamp
a total censorship on such communication.”
(Note that “war” is not defined elther as a
state of being at war or as having been legis-
lattvely declared.) The S. 1400 definition of
national defense Information includes the
above definltion and also includes informa-
tion regarding military installations and the
conduct of foreign relations affecting the
national defense. Detalled discussions of the
esplonage and related provislons appear at
Congressional Record, S. 6329 of April 2, 1973,
and S. 8508 of May 8, 1973. The Administra-
tion’s definition of Esplonage (§ 1121) pro-
vides that the intent necessary is that the
informatlon be used or may be used to the
prejudice or the--safety or imterest_of the
U.S. of to-tHe advantage of a foreign power.
2nYational defense informution |

In 8. 1 (§2-5B8) it 1s an offense, 1f-In a
manner harminl to™ the- safety.of-the U.8.,
a person (a) knowingly reveals nationasl de-
fense informuation to a person not authorized
to receive 1t, (b) is a public servant and with
criminal negligence violates & known duty
as to custody, care or dlsposition, (c) know-
ingly having unauthorized possesslon of a
document or thing containing national de-
fense information, falls to deliver it on de-
mand to a federal public servant entitled
to receive 1, (d) communicates, used or
m available to an unauthorized
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communications information, (e) knowi
uses communications information, or
communicates national defense informs
to an agent of a foreign power or s mer
of a-Communist organization. In tim
war 1t i3 a Class C felony (up to 10 yes
otherwise it is a Class D felony (up
years). The persons asuthorized 1o rec
national defense information are not defl

In 8. 1400 (§1122), a person is guilt
an offense if he knowingly communic
information relating to the national def
to a person not authorized to receiv:
Note here the word “communicates” ve
S. 1's “reveals”. The Brown Commission {:
draft felt that “communicates” would a
to information already in the public dor
whereas “reveals” means information nol
in the public domain. § 1123 would mal
an offense, i{f being In possession or cor
of such information, a person reckle
permits its loss, theft, destruction or c
munication to a person not authorizec
recelve 1t or being in authorized possess
intentlonally fails to deliver it on deman
falls to report to the agency its loss, or ¢
munication or recklessly violates a duty
posed upon him by a statute, or execu
-order or regulation or rule of the agency
thorizing him to possess or control such
formation. This is a Class B felony .if 1t
volves the reckless violation of a duty (u
3 years); otherwise it is a Class D felony
to 7 years). Under § 1122, the defendant 1
not be shown to have intended to harm
safety or interesis of the U.S. or benet
foreign nation, It is no defense that the
formation was not harmful to the U.S.
Supreme Gourt has not decided if “c
munijcate” 1s equivalent to “publish”, .
York Times v. U.S. 403 U.S, Ti3 (19
§1126 of the proposed- bill provides -
communicate..meand to make available
any means to a person or the generalpul

3. Disclosing or receiving classified
information eme/
In 8, 140051124, it i3 an off or

having been in ailthorized possession w
2 public servant (includes a Member
Congress) to knowingly communicate cla
fied information to a person not author.

. to receive it. Persons receiving the infor:

tlon are not subject to prosecution ur
this section. It is a defense if the infor:
tlon was communicated only to a regul
constituted committee of the Senate or
House or to a joint committee pursuant -
lawful demand, presumably a litigat:
question. Under this section all classi
information is covered. The prosecu
need only prove that the document
classified without revealing the conte
thereof, It is spectifically not a defense t
the information was improperly classi
Classifled information is defined in § 1126
as any information, regardless of or
which is marked or designated pursuant
the provisions of a statute or execu
order, or a regulation or rule thereunde
information requiring a specific ‘degree
protection against unauthorized disclos
5. 1 contains a similar provision, § 2
in which 1t i3 an offense if in violatior
his duty as a public servant under g stat

‘or rule, regulation, or order issued ur

such statute, he knowingly discloses any
formation which he has acquired as a pu
servant and which had been provided to
government in compliance with the requ
ments of an application for a patent, co
right, license, employment, benefit, or
connection with the regulation, study or
vestigation of an industry or a duty
posed by law. Existing law applies only
members of the executive branch, deps
ment or agency (18 USC 1905) and perta
to any information coming to him in
course of employment or official du
“. . . which information concerns or rel:
to trade secrets, processes, operations, st
ork f apparatus or to the identity, c
09-



December 18, 1974 p oo SONGRESIONGb6TEI 28R BIARDP YaMb0527R000700080009-7 522101

fidential satistical data, amount or source of
auny income, protits, losses or expenditures
ol eny person, Airm, partnership, corporation
or association or income return or any book
containing abstract thereof.” .

4, Theft -~ . \

&. 1400, § 111, deflnes property as “intel-
1ectual property or information, by whatever -
means preserved, although only the means by
which it Is preserved can have a physical —
location” S. 1 does not define property to in-
clwie information. However, both S. 1 and
5. 1400 makse 1t an offense 1f the. object of
the theft is a government file, record, docu-";
ment or other government paper stolen from
any government oftice or from any public
servant. Intent to steal can be established
by proof-of converting the property to
another's use (§2-8D3(d)(2) (i) In 8. I;.
and § 1731(c) (b) (1if) in 8. 1400). § 1732 and
§ 9-8D4 cover the offense of receiving stolen
property.

5. Criminal coercion (See also Memo No. 8)
1n S. 1400, § 1723 provides that 1t Is an of-
fense for one to obtain property of ‘another
by threatening or placing a person in fear
that a person will (a) commit a.crime, (b)
accuse any person of a crime, (c) procure
the dismissal of any person from employ-
ment or refuse to employ or renew an em-
ployment contract, (d) wrongfully subject
any person to economic loss or injury to bls
pusiness or profession, (e) expose a secret or
publicize an- asserted fact, whether true or
false, tending to subject any person living or
dead to hatred, contempt or ridicule or un-
justifiably to impair his personal, profes-
slonal or business reputation or his or credit
or unjustifiably take or withhold official ac-
ion as a public servant. Under 8. 1's pro-
vision the threats are of bodily injury, dam-
age to property or physical continement
(§ 2-9C4).

The Brown Commission had a similar pro-
vision (3 1617) bub provided defenses of the-
actor’'s bellef, whether mistaken or not, that
the primary purpose ol the threat was to
cause the person to conduct himself in his
own best interests or to desist from mis-
behavior, to engage in behavior-from which
ne could not lawfully abstain, make good &
wrong done by him or refrain from taking
any actions or responsibility for which he
was disqualified, The threats subject of the
offense were to commit a crime, accuse any-
one of a crime, expose.a secret or publicize a .
fact (as above) or to take or withhold official

action as a public servant or.cause & public -

servant to take or withhold oficial action.
The intent in the Brown Draft was to com-
pel another to engage in or refrain from con-—
duct as opposed to knowingly obtain prop-
erty in S. 1400. The constitutionality of the
Brown formulation, providing as it did for
the defendant to prove the above defenses
by a preponderance of the evidence, was
doubttul. (See Hearings, Reform of Federal -
Criminal Laws, before the Subcommlttee on

Criminsal Law and Procedure of the Commit~ -

tea on the Judlicary, U.S. Senate, Part 1IF,
subpart D, p. 3862.) Richard E. Israel, Legls~
1abive Attorney, American Law Division of
the Congressional Reference Service, Library
of Congress wrote of the Brown formulation,
“The issue as to the constitutionality on
First Amendment grounds thus centers on
the adequacy of the atfirmative defense pro-~
vislon which would have to be read as an
integral part of the statute as it Is to be ap-
plied rather than a Justification to be raised
after the fact in a court proceeding.” The
Administration proposal not only expands
the kinds of threats but removes the de-
ienses that Israel considered vital for the
section’s constitutionality.
. OFFENSFES RELATING TO PUBLIC SERVANT
ACTIVITIES

1. Bribery

8. 1 (§ 2-6F1) and S. Mooégpmvddlﬁor!ﬂe‘léaée‘ 2006/09/25 * CHARDPT6M00527 ROG07

Brown Cominisslon Final Dr (§1381). 1t

.S,

is an oTense for a person to offer or give a

_public servant, or as a public servant to

sollcit or accept anything of value in return
for an agreement or understanding that the
recipler ¥’s official actlon as a public servant
will be influenced or that tiae recipient will
violate a legal duty as a-pukliec servant. This
is punishable by up to 5 years in 3. 1 and
up to 15 in S. 1400, S. 1 establishes a prima
facie csse exists upon proof that the defend-
ant krew that .a pecuniary benefit was
conferr:d by or accepted from a person hav=~
ing an Interest in an imminent or pending
examination, investigation, arrest or officlal
proceeding or bid, contract, claim and that

“the intirest could be affected by the person’s

performance or mnon-performance of his
officlal conduct. A Member of Congress is

_such a publle servant and “he definltion of

official onduct includes votiag.

2. Grajt

S.1 '§2-6E2); S. 1400 (§ 1352). S. 1 makes
an- offense of knowingly conferring a pecut=

niary benefit (a) upon a public servant for .

employment as a public servant, (b) upon
another for exerting special infAuence
(throuzh kinship or by reason of post in =a
politicel party) upon a public servant with.
respect to officlal conduct or (¢) tipon &

public servant as compensation for advice:

or other assistance in preparing or promoting
a bill, :ontract, claim or other matter which
is or 1s likely to be befors tr.e public servant.
A _public servant as compensation for advice
or other asslstance 1n preparing or promot-
ing a bill, contract, claim or other matter
which 1s-or 13 llkely to be before the public
servani. A public servant 1s gullty for
accepting a pecunlary benefit for the above
activit es. This Is punishable by up to 3 years.
140) defines the offense as offering or
accept ng anvvhing of pecunlary value for or
hecauss of an officlal action or a legal duty
perforined or to be performed or a legal duty
violated or to be violated by the public ser-
vant or former publlec servant. Thils is
punistable by up to 3 years, also.

3. lrading in Government assistence

S. 1400 (1353) makes it a misdemeanor for-
a person to offer a public servant, or for &

public servant to solictt or sccept ecompensa- -
- tion fcr advice or other assistance in promot-"

ing or preparing a bill, contract, claim, or

other matter which is or may become subject-

to the public servant’s official action. -
. - 4. Trading in special influence

S. 1400 (§ 1354) makes 1t an oﬂensefrorva:
person to offer or. solicit or accept anything

of valite for exerting or causing another pera- -
' son to exert special influence upon a pubilc

servant with respect to his official action or
legal cuty as a public servant. Special influ-
ence rafers to influence by common ancestry
or marriage or position as a public servant
or as &, political party official. This 1s punish--
able b7 1p to 3 years. 7 o S
) " 5, Trading in pubdblic ofice
8. 1100 (§ 1355) parallels the employment
aspect of S. 1's graft section. and provides for
impri:onment up to one year. .
6. Speculating on official action or
information
S. 1400 (% 1356) makes it an offense pun-
ishable by up to one year lraprisonment if as
a putlic servant or withlr. one year there-
after, or in contemplation of his oficlal ac-
tion cr action by the agency with which he

has besn serving, or in reliance on informa- -~

tion to which he has or had pccess to only
in his cepacity as aypubllc servant he Xnow-
ingly acquires a pecuniary interest in any
prope :ty transaction or enterprise which may
be aflected by such offictal actlon or infor-
matlon or provides Information with Intent
to aidl another person to acquire such an

ston entitled Conflict of latérest.

< 7. Threatening a- public servant
- 1400 (% 1367) makes 1t an offenss to
knowingly use force, threat, intimidation or
deception to infAuence a public servant in
the exercise of his official sction. S. 1 (82~
6E3) changes the threat to that of commit-
ting a crime against a person or property. -
‘8. Retaliation . .
Both S. 1 (§ 2-6E4)- and 8. 1400 (§ 1358)

make it an offense to in jure a public. servant
Oor proper ty because of official action.

9. Nondisclosure of retainer

8. 1 (§2-6¥2) makes it an offense for a -
person, if, employed or retalned for compen~
sation or not to influence another person’s -
conduct as a public servant, he privately
addresses without disclosing such employ-
ment or retainer, to such public servant any
representatlon, entreaty or argument or other
communication with intent to influence such
person’s conduct as s public servant. This
is punishable by up to 1 year. . o

10. Wiretap authority -

Under 5. 1 and 8. 1400, federal Investiga-
tors could obtaln muthority to wiretap Con-
.. gressional office phones. or private lines for

some of the above offenses. 8. 1 (§ 3-10C2)

provides for wiretap asuthorization for the .

following offenses, Inter alia: .

Esplonage, B
‘Bribery. . . T
Graft. : ’

7

Theft, e
. . Reteiving Stolen Property. ‘e
S. 1400 (§ 3127) provides for authorizatio

' “for the following offenses:

Disclosing National Defense Information,
1xm'sl'na.ndnng National Defense Informa-
on. : o
Disclosing Classlﬁed—infbrmatlo.n.
. Unlawfully Obtalning Classified Informa=
on, - R
Bribery.
Criminal Coercion.
Thett, . T
- Recelving Stolen Properb}. .
. Any personal offense against a Member of
- Congress.. = - ° S .
The above sections are noted merely to in-
form what activities of Congressmen and
Senators are belng proposed to be included
= in the Federal Criminal Code. Options avail-.
.able to-Congress concerning legislative im-
munity include: - -
(1) Prohiblt grand Jury investigations and
_ criminal proceedings -, .. . -any other
" place” of legislative activity defined. to in-
.clude any activity relating to the due func-
- tloning of the legislative process and the
carrying out .ot a member's ohligation to
. his House and his constituents Including
. speeches, debates, votes, conduct in commit-

-. tee, receipt of information for use in leglsla~

tive proceedings and speeches made outside
Congress to inform the publlc on matter of
national or local importance and the decl-
slon-making process behind each of the above
activities. Such a provision, as suggested by

- B:einsteln and Silvergate (supra) would pro-
vide for a motion to quash a subpoena on
these grounds, invoking .an automatic stay
and requiring the prosecutor to show why
the motion should not be quashed.

{2) Establish as a defense to a prosecution
the above conduct,

(3) Provide that such offenses (specifically
entmerated) are only subject to prosecu-
tlon in the member’s Houge,

(4) Limit the specific offenses to exclude
such legislative actlvity. '

A discussion of the problems of lmmunlty
of Members of Congress Is found at Hearings,
Constitutional Imrunity of Members of

Ganresslonal
Op«rations, March 21, 27, 28, 1973,
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