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The Dircctor of Central lnlc”igcncc

Washington, D.C. 20505

OLC 77-1102

Honorable John McClellan, Chairman
Committee on Appropriations

United States Senate

Washington, D.C. 20510

_Dear-Mr. Chairmans:

At my meeting with the Intelligence Qperations
Subcommittee on 16 March, you asked about the legal
authority for the conduct of covert activities. I thought
you would be interested in the enclosed statement of
Mitchell Rogovin, former Special Counsel to the Director;
before the House Select Committee on Intelligence on
9 December 1975,

Yours sincerely,
/87 Stengz1y1g Turned

STANSFIELD TURNER
Admiral, U,S. Navy

Enclosure
Distribution:
Original - Addressee w/encl
1 - DCI wo/encl
1 - DDCI _ wo/encl
- ER w/encl
1 - OLC w/encl

OLC/GLC:baa (22 Mar 77)
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before
The House Select Committee on

Intelligence

December 9, 1975
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October 24, 1975

Re: The Constitutional, Statutory and Legal - -

Basis for Covert Action

By means of exp11c1t formal instructions to the Director of

Central Inue111g°nce, the President and the NatxonaW Socurwty Counc1]

have directed that the Central Intelligence Agency assume YESpOﬂSIle]ty_.:;;-}

for p]ann1ng and conducting “covert action" in support of th1s country s _‘:

foreign policy objectives. ’ The legal authority for the delegat1on of i :
this responsibility to the tIA derives from threo fundaﬂenual sources, .
each of which, ~in jtself, constitutes a , sufficient legal basis for the
delegation. Tn° three fundamantal sources are: (1) the inherent con—
st1tut1ona] povier of tne President with respect to the conducb of
foreign affairs; (2) the Natxona1 Security Act of 1947; and (3) the ‘
ratification, by Congress, of the CIA's authority to plan and conduct
covert action. | _ |

The m aJor portion of this memorandum is. devoted to an
analysis of these fundamental legal sources. Bafore proceed%ng with‘
this analysis, however, it is useful to set:forth a description of the

kinds of activities which are comprenhended by the term "covert action.”

Approved For Release 20Q4IO3I15 : CIA-RDP80M00165A001700150007-4
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I. COVERT ACTIQMN DEFINED

-

In genaral terms covert action.means any clandestine éctévity
designed to ini Iuanco fore1gn goverrnents, eVenta, organ17at10ns or
persons in supaort of bnzted States forexgn poncy, conducted 7n such
mannear that the 1nvo]ver°nt of the United States Government is not
aoparent |

1nere are four general catagories.of ccvert actton'

(1) Cavert Political Action or oparatwons deswgned to ekarcisé -

intluence on po]wurcal situations in foreign countriess; thTs cou1d
involve und1ng a political party or other group, or tha use o‘ an °
agent in a high government pos1t1on to lnf]uance his governwanL s
don°5u1c or forewgn p011cy 1n a manner benef1c1a1 to the UnItOd

S»ates, L - - R

- (2) Covert onaagarda or tne covert use of fore19n media assets

including newspapers, magazines, radwo te]evwsxon etc., to disseminate
information sunporu1ng Un1ted States foreign policy or attack the
p017c1e$ and actions of for°1gn adveraarxeS' L IR

. - , (3) Intelligance deception operations 7”V°]V1ng th° ca]culated

feeding of information to a foreign government or 7nte111gence
service for the purpose of influencing them to act or react in a

manner favorable to our purpose; and

(4) Covert paramilita ry action, the provision of covert
mi]itary assistance and advvce to foresign conventional and

unconventional military forces or organizations.

Approved For Release 2004/03/15 : CIA-RDP80_M00165AOQ1700150007-4 -
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fI. FUNDAMENTAL SOURCES OF LEGAL AUTHORITY FOR CIA TO ENGAGE IN
COVERT ACTION -

As indicated above, the iega] authority for tne de]egation'of
rov#i. action responsib'1itj ta the CIA by the Presidanﬁ anA the
Na;vona] Secur1uj Council derives from Lhrne fundamental sourcas._l-.

(1) the 1nnnrent con5u1uuu10na1 péwar of the Pre>1d°nt thh reSpact.?o'
the cenduct of .ore‘"n aT:a1rs, (2) thne Vau1ona1 Securxgj Acn.o‘ {OAT-A'.
and, (3) the retifica on, by Congress of the CIA's auLnorwtf ta

plan and conduct covert gctxon. Each of these xundarenual sources Ts.-

dxscussed separatelj below. -

_ A. INHERENT CONSTITUTIONAL POYER OF THE PRESIDENT HiTH RESPECT
- TO FORZIGH AFrAIRS

The Supreme Court, tﬁe Cong%ess, and the framers of the ..
Constitution jtself, have all recognized that the P denL po;sessos _-'
broad powers w1th YOSDQCL to the conduct of foroxgn a.Ta1rs.r bo Tes> f77
a COHSLTtUt1OWa] autnor1g/ than’ John Marshall, in an addressv\o the
House of Representatives, dec]arﬂd

"The Pres1dsnt is sole organ of the ﬂat1on in its external -
relations, and its so1e rOpresenLaL1ve with foreign natxons “_f

The United States Senate, at zn eariy date in xts hwstony
acknowledgad the supremacy of the P deru with respec; ta fore1gn
affairs, and recaognized that ha has broad pcans 1n Lhat area. - In
]816, the Senate Foreign Re]at1ons Committee 1ssuad a reporL unxch

conc}uded:

=
(52 I

10 Annals of Congress 613 (180C), reprinted i

Unheat.
Appendix note 1, at 26 (U.S. 1820) '

Approved For Release 2004/03/15 : CIA-RDP80M00165A001-7001.50007-;4 ﬁ

1}



Approved For l.ase 2004/03/45 C|A-RDP80_M601'6‘1700150007-4

"The President is the constitutional representativa ‘
of the United States with regard to foraign nations. He
manages our concerns with foreign-nations and must
necessarily be most competent to dete mine winen, how

and upon what subjects nagotiation may he urgad with

tha greatest praspact of success.” *

Each of these statements was cited approvingly-by the Supreme

court in United States v. Curtiss-Wright Exoort Corp., 299 U.S. 311

(1536). In that case, the Court upheld the power of the President to

preclaim it unlawful for.United Statas citiiens.to_;upp1y>arms fo_ény

of the belligerents. in the Chaco Yar in‘South Aherica. 'Although the ::-;1
Court co&{d ﬁave‘resLad its opinion sslely on the‘grouhdé ihaththé -
proclamation was isstad pursuant o @ Joint Resd]ution‘of Congresé,

it cited the statementé of Marshall and the‘Sénate Foreign Relaticns

Commi ttea excerpted abdve and spoke at Téngth of the inhereﬁt | |
constitutional bowers of the President with respect tblforéignkafféiré;
. _ Specitically, the court spoke of: | .

"[TIhe very delicate, plenary and exclusive power of the SIEIRT

President as tha sole crgan o the Federal governmant I
in the field of international relations--a power wiich
does not rsquire as a basis for its exercise an act
of Congress..." 299 U.S. at 320. .

The Court has fraquently reatfirmed the comstitutional

doctrine set Torth in Curtiss-Wricht that the President is suprem=

in the area of foreign affairs and that his powers in that area are

"nlenary.” For example, in United States v. Pink, 315 U.S. 203 (1942),

a2 case in which the Court upheld tne power of the President to recegnize

*/ 8 u.ﬁP%@YEd ﬁe{;&e&a,secée%loa\/ﬂSE&w&Baﬁsgmwmoopzoaﬁooom
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foreign govcrnm=nus and ta conclude executive aﬁreem“nus with them

which have tha force of duwesbxc 1aw, the Court repeaLed ‘that

"tha President...is the 'sole organ of the Federal covernment in the

fiald of international relaticns."” 375 U.S. at 230. Then the - LT

Effecu1ven°>s in handling the de11cat° problems of:
Toreign rel*txons requires nc less. Unless such
a power exists, the power of rocogn1t1on mignt be
thwartad or seriously diluted. Mo such obstacle
can be placad in the way of rcnao111uauxon oF
relations batwasn this counbry and anothar n>h1on, : _
unlass the nistaric concepu101 ot the powers ‘ ‘ IR
and respons.a..1t19: of the President in the -~ AR
conduct of foreign affairs...is to be dras 1ca11j e
revised.” Id. : o

Pursuant to this "historic conception of tha powars and raespon-
sibiliti of the President in the conduct of foraign. az‘a1rs,“ tha Court

has rade it clear that the Prasident may: proc]awm it un]aw‘ul ‘or Un1ued

States c1t1zens to suaolj arms to Toro1gn b°111gﬁ*ents, Cuersb ~Yriagnt, sunra

recogniza roraign governments and conc1uda binding executive agrevuaqus :

with them, Pink, supra; use military force ta protect United States citizensg .

and proparty abroad, In Re Neagle, 135 u.s. 1, 62 (189Q)§_>

and repal an armed attack by meeting vforce with force,” Prize Cases,

- . . e~

2 Black 635, 668 (1852).
The Court has nevar considerad the precise question o7 whether the
Presidant may direct an agencv of govar“menb ta aﬁr.or? cavert achxov

in foreign countries. However, in view of the Court's recognition of

«r
[3Y]

na kr

4

(')
Wi

the Presidant with raspact to the copduct of voraign

09W2rs O

0

affairs, znd in ivew of the overwhelit'ng histarical preceadents, it is

clear tpgroved Poirdidasd 200270349 © A HDPEUT60165A001700150007-4
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2 histarical precodﬁnus are evcry bit as compe]].n as tha

strong languaga used by the Supreme Court. Chief among these precedents -

is the longstanding practice whereby Prasidents, acting on their own

U )

autnority, have ispatched.troons to foreign countries and authorized .~

the use of nx]xtary forca shart of'var This practice was orig?nated

-~

by Thomas Jeffarsan when he, on his own authorit/, sont th@ Navj

to combat the Bardary piratés in an e‘fort to proﬁect;ﬁmerwcan--
shipaing. By 1970 it was estimated that Prssidents on their own'-'
autHor.g/, had assertad the rignt to 5°nd troops a%road 1n "more  _A
than 125" instances diffaring widely in purpose cnd nagn1uud
Althougn the Ccnsti{ution vests Congress with the power ta ”declafa'
wafA(Artic]e iA Sectian 8, Cluuse 11) Presxdanus have, througnout ; ¥1

history, insisted on and exerc1>ed their rlgn» to use force short

of war. President Taft, who ]ater served as Chief Justice of tha

. Supremz Court, wrota: . o L

“The President is tne Comnand°r~1n Chief , ) S -

of the army and navy, and the militia when ‘ . L.
called into the service of the United . S T
States. Under this, he can order the : : A
army and navy anywnere he wills, if the . . T

appropriations furnish the means of o o e C
transportation.”*>f s .

j/BacL ground Information on the Use of United States Armed Forces in
Foreicn Countries, 1970 Revision by tne Foro'gn Avtairs Division,
Legislativa ﬁxer nce Sarvice, Library of Congress, for the Sub-
Committee on lational SQCLF7LJ P011PJ and Scientific Davelogment _
of the Housz Cormlttee on Foraign Affairs, 91st Cong. 2d Sess. - :
15 2% sec. and Anﬁona1ce I and II, (he reafter “Background Information.")

**ftavt, W. H., Qur Chief Magistrate end His Powers, pn. -64-95-(1915).

Approved For Release 2004/03/15 : CIA-RDP80M00165A001700150007-4
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Recent examples of pre;idential use of Torce short of var incTQde:_-

?resfdant Truman's_peacetime statidning of troops in Eurape; President -

Eisenngwar's sending of Marinas to.Lebanoh in 1958.t0 preveﬁt foreign

inzervention in the affairs of that CuLnLn/, Presidant Xennady's |
impesition of a naval ‘quarantine” on Cuba during the 1902 ﬂ»ss1te crisis,

znd his >eqding of plaﬁos to the Congo to evacuate c1v111ans in 1900;

g b
=
h

ssicdent Johnson's sending of troops to the Dominican Republic in

ravent formaticn of a hostile govarnment;*/ and Pres1cenu A

-
\0
(o)
Ul
‘-*-
o]
)

o~

Ford's use of Torca ageinst Cambodia ‘%in 1975 to obtain the

relezsa of American se=amen held by Khmer Rouge traops.

Congress has T r”:llv acxnowledged that the President has irherent

constitutional autherity to use military force short of war. This
acgnow1edgmant is 1rp11c1t xnzne War Powers Resolution, whiéﬁ.became
effective on November 7, 1973.%F 1In Section 3 of that Qe;oluu1on
it is provided.that'

"The DFESTCGRu in evet/ possible instance shaTl consult
with Congress before introducing United States Armed forces
- into hostilities or into situations where imminent 1nv01vom~nu
in hostilities is clearly indicated by the circumstances,
and after every such intreduction shall consult regularly
with the Congress until United States Armed Forcas are no
10ngar engagzd in hostilities or-have been removed from
such situations.”

Moreover, the Resolution spacifically states, in Section 8(d}(1),
that it is not intendaed in any way to "alter the constitutiaonal’

authorizy" of the President:

*/8ackqgroynd 1 mati sunra :
~oaend KBaroved For Refils 3115 : CIA-RDP8OMO00165A0017001500074
£2un110 Vo, Q22128 87 Stat. 555. .
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"Nothing in this joint resclution--

"(1) is intendad to alter the constitutional authority

o7 the Congress or of the President, or the pravisicns

o7 existing treaties...”

I+ the President has the power to dispatch Lrooys tos vraxrn.

countries and to use military forc: short of uar~-and the feragoing

¢iscussion cleaarly dsmonstratas that he doss—-thw it would logicall

<

-

Tollow that he hes tha power to send civilian perscana} to foreign

~countries to engagz in cavert actiod, since such ac twor is r“?eTj, i%k
ever, as drastic as tha use of m171t=hy force. In fact, the nistofica?
precedents in supsare of t Pre icant's pawer LO corduct covert actlon .

in foreign countries are every bit as clear as those in suppcrt of his

-

power to use military tTorce.

Long before the CIA was established, Presidents, acting on their
~own authority, directed executive agents and executive aQEHCch ta
perform wn2t has come to be known as covert action. Beginning with

George Yashington, almost every President has app01nbed specwal agen‘ "

s
-.'

to engage in certain acL1VTt1 with, or aga xnst, Toreign countries;

altnougn the aCt1V1LTES conducted by these executive acgents havae -

-

included such overt assignments as negotiating treaties and conferring

with wartime allies, thay have freguantly included covert acticn as

well. In the Tirst century of the nation’s existence alone, mora thanm

£00 such agents were eppointed by the President.*/ -

*/S. Bec. do. 231,

) 56th Cong., 2d Sess, part 8, at 337-52 {1901);
H.R. Doc. lo. 387, 65th C 2

3
ong., 1st Sass, part 2, at 5 (1919;.
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Early examples of covert action performed by £hese-agehts are .
legion. The Tollcsing three are typical: (1) in 1843 President Tylér
sacretly dispatched an agent to Grzat Britain to mest privataﬂyiwith
individual gavernment and oppositiéhﬁléadars.and to atte mpf to intlue ﬂco'

public opinion with respect to matterSvaffecting the two'countries;
witheut aver disclosing that he was a represantal tive of tbe Lriued
Statas Government; (2) in 1845, when President Polk Teared that Maexico
£

was on the varga o

-

cading California to Great Britain, he szcretiy ’}{j'l—
d]SDatcneﬂ an aﬂont to California for the pur903° of ”de:eatlrg any -
attempt wnich may be mede by foreign gavernments to acquxrb a cont*oT
over that cauntry;" (3) in 1869, when the Un1ted States Had terr?tor?a?>':;_
des1gn: on central and wastarn CAnada, President Grant sent an ggent to  -.Jv
that araa to foment seatiment for separat1on from Canada and union
with the United States.”/ = . | : :- o
Tnose examples show tnat the practxce of appo1rtrent of<0nc1a1
gants bj tha Pres1denu for the purpose of conductIng COVETL action
'i .or°1gn countries is deenly-roated 1n our nab1ona1 history. -Tne:
prac;1ce is so deeply-rooted that hlchrIans have acknow1edg°d the |
existance of a brcad presidential discretion H1Lh respact to
apsointment of such agents and assiénment of functions to them. -

Eccording to Benry N. Mriston, Tor example: .

!

*/wriscon, nenrj Warritt, Executive Agents in Americin foraig eT ations,
Baltimors, Md., Jonhns Hopkins Press (1929), reprintai Glouster, Mass,
Pater Smitn (1667). : _ _ .

Approved For Release 2004/03/15 : CIA-RDP80M00165A001700150007-4
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"Aﬁong all instruments available to the President

in his conduct of :orewgﬂ reTations, none is wore

flaxible than the us2 of personal representau1ves He - :

is free to employ officials of the governnﬁrL or . D .

private citizans. He may give them such rank and ' - Coe
title as seam aporopriatz to the tasks....He may send

nis agents to any placea on earth that he thinks desiradi o

and give tham instructions either by word of mouth, N

or in writing, or through the Dzpartment cf Stat»,'or’ ’

in any other manner that seems to him fitted to the R
ccasion... S _ . R

*Their n15>10 s may ba sacret, no one ever baing
informed of them....The President may meet their _
expenses and pay them such sums as he regaras as . . -
reasgnahle. In this mattar there is no chack upon:
hKim excent tha availability of Tunds whnich has navear
proved an insclubla problem. In short, he is as
nearly cemaiztaly unurcmﬁe?ed as in anv pnase of his
executive authoritv." *./ (&wphasis added. )

Individual agents, appointed by the Pres1denu, wera Lhé-eXATusive .‘.
'roans by which covert action was conducted prxor to Warld & ar II
Durln the war, the Pres1denu created the Orr1ce'o» Strategwc Se“v;cgs,_
and crargod it with respons bility for sacret subversvve.onerafinﬁc
against tne enemy, as vell as general 1 111q°nc“ act '> :, the OSS thus
becamz the ¥ t governmental agency to be ass1gred Lhe task of p?arnwnc f
and conducting covert action. Th° 0SS exercised this task Uhu?! Tt
was.diébanded in September 1945. Thon 1n Januarj 1040, PreSTdﬂnt
Truman, by Txecuiiva Order, established the Centra? Intellig qca.Grouﬁtiif‘

-~

Although the CIG was primarily a centralized intel?igence organizatxon

it was also assigned tha function of conducting covert action.

**/ Exacutive Ordar 3630, Januzry 26, 1945. 11 Fed. Rag
1337, 1339 (February 5, 1946).

Approved For Release 2004/03/15 : CIA-RDP80MO00165A001700150007-4 o
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tihat these nistarical precadents show is_that, bagihning Tong
avore thé CIA was establishad, Presidents exercised thair independenﬁ.
poWar to direct executive agants and executive agancias io péffonn
tovert actian in'foreign countrias. Consequantly, when the CIA vias ':"'
establishad in 1947, énd when, shortly thereafter, it was d;legaéed
the responsibility for covert action, there was no atteﬁpt by'the.
President to assert or exarcise any ney or theretofore.unrecogniied-
executive authofity; he was merely de}egéting ta thé CIA.varfoué
executive Tunctions whf&h wera previqus]Q assigﬁed to ad héc
special agents and other execu;ive ecencies, | | "‘.-"_" .
r//( . In sum, the decisions of the Supreme Court, the action§ of'Congfeés;u
¥ .Eand the constitutional precedents developed by histéricaf.éxamp1e' -
clearly establish that the President has broéd, inherent powérs with'

respect to foraign affeirs, and that these powers include th

1Y)

D

authority to assign an exscutive agency, such as the CIA, th
responsibility for planning and conducting covert actionm in suppart - B

07 this country's foreign policy objectives.

Approved For Release 2004/03/15 : CIA-RDP80M00165A0-'017.0>0150007-4
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B. MNATIONAL SECURITY ACT OF 1947

The National Sacur1Lj Act of i947 provfded for}tﬁe estab?ishmeﬁt:
o7 tha CiA. Howevar, 'na idea for a central intelligernce or g ization
was actually conceivad tnree years e=r11°r. In 19*i, Colcné? (later
Major Genaral) William J Donovan h aad of the wartime O.;TCa 0;_
Stratagic Services, prepared a plan for Preswdent Raosevalt which cal[ed
for tha astablishment ¢f a cenbr311Led 1ntoillgen ce serv1ca.- Donovan s
plan envxsioned an agsncy s*n11ar to his own 0SS, wnich vie u]d procurn |

intelliganca hy GVert and covert means and which would be responsxble-7

for "secret activities” such as c]andast1ne subvers1va operations.”

“h

The 0SS

tsel

-t

, as indicated aF ; vias d1sbaﬂdad et the»closa»tAu
of World War II in S;ptembar 1945. Howsver, DOHGVan s plan, as. _~i N
dave1cped and>amended by the Joint Chiefs of Staff, reached ;ru1t10p

on Janu“ry 22 1945; on that date, -President Truﬁan by Execut1ve L

Order, establishad the Central Intelligence Group (CIG).*/ th_,CIA

-~

,thus became the Tirst poaceg1m° cenurnl organxzatxon in Aﬂ rican qutch;

T -

devoted to intelligence matters. Heading the CIG uas 2 DirecLor of

Central Intelligance, wbose dutiss were to: B
"(a) Accomplish the corre‘at1on and evaluation of.
intelligence relating to thz national security, and.
the appragriate dissemination within the Gavernment ‘ o .
of the resuiting strategic end national intelligencea - - .
policy . . . '

"(b) Plan for the ccordinaticn of such of the activi-
ties of the 1nte1lwgerce agevc1es of /otnar/ depart-
rents as ralate to the na 1owa1 security and reccmmend.

*/ Executive Order 9650, supra.

Approved For Release 2004/03/15 : CIA-RDP80M00165A001700150007-4
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to the Hational Intelligence Authority [cemoosed of the
Secretgr1es ot State, Yar and lavy, and a personal repre—.
sentative of tha President] the establishmant of such
overall palicies and objectivas as will assure the most
efregtwve accomglishment of the national intalligance
missicn. ' ' T

"(c) Perform, for the benafit of said int21ligence
agencies, such services of common concarn as the
National Intelligence Authority datermines can be
mora efTiciently accamplished centrally.

"(d} Perform such 3ties related
to 1qta]}1cen:e 2 i 2 national Security as the
Prasidant and th i telligence Autharity may
from time to time direct.” (mphasis addad.)

The National Security Act of 1947 called for the CIA'to baﬁé- |
the same powers and responsibilities as were accorded the CIG undér:-

the 1946 Presidantial Directive. Accordingly, wﬁenAthe Hbuse>

Committee on Expernditures in the Executive Departmenis held ﬁearings ocn

the 1947 Act, it paid special attenticn to the.broad autharity

delegatad to the CIG by sub§ection (d).j/ During tﬁeSe heafings, )
far examgle, Representative Clarsnce Broun questionéd Lt- Gegi Hbéi '5 o
Vandenberg, Director of Central Intelligence, about %he-auﬁhoriiy -

which subparagraph (d) convaved:

Hcousz Committ
Junz 27, 1

143 > |
earings").
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REP. SRGWN: [T] his other SQC*TOR (] e., Squdraorapp (d))
was sa broad that you could do about anything that you
derégid vas eijther advantageous or beneficial, in your
ming? : :

LT. GEN. VANDEM3ERG: "Yes, sir."
REP. BROWM: "In other wards, 1f you dECIded you wantﬂd
to ¢o into direct activities oY any natura, almost,
viny, that ccu]o ce dona?"
LT. GEN. VANDENSERG: "“Within the Tore eign lntollrgance
Tield, if it was agreed upon by all of the threa
agencies concerped [i.e., State, Yar and Navy, the
three agencies represented on the HIA].'*
A subsegusnt witnass, Peter Vishar, the draftsman 0c the
Presidential Directiva establishing the CIG, recc mwandad to tha cbmmittéﬁ
that 1t pass the Act without authority for the CIA ta perfbrm-any‘ :

"other tunctions reiatad to inta1ligence affecting the nationa?

security." He ca]Ted this provision a "loophole" necausa it ena01ed the

President to d1recL the CIG to p=r.o;n almost any operaLTOn Fx Var10us

membars of the committee discussed the provision with the witness***
It is significant,_then that wnen the bill was reporL°d out, and wn°n
it was passed, it autharized tn° CIA to: |
"perform such other fuactions and duties rejated to 1nLe?]1g=nca
affecting the national sacurwtj as the National Security Council

(which raplaced the NIA) way from time to 1r= direct.” (Se
oo s ; t irect." (Section

In other words, the commitfee,'with Tull knowledge 0% the broaé
rapn (d) of the 1946 Presidential Direct1;e,
the idan'ical poxers and responsibii itfei on.the CiAl This
ative h?stcty indicates that the cosmittee, by inc?uding.séction
in the ¥inal bill, intended that the CIA héve the authority,
udisct o d1r°c tions from the Naticna® Sacurity Council, to conductk
a broad range of diract operational assigan ment

-~

*H‘”‘ m nﬁ_ApBM Release 2004/03/15 : CIA- RDP80M00165A001700150007-4




. . » ) S e e

Approved For .ease 2004/03/15 ; CIA-RDF580M0016’01700150007-4 ,

C. CONGRESSIONAL RATIF
I

CATICMN OF CIA AUTHORITY TQ PLAY AK
COiCUCT COVERT ACTICH ‘ L

i
s

Throughout tha 28-yzar histcty of the CIA, the Agency has .

repartad its cavert acLion progr ms to the appropriate members of'ité'

ovarsignt subcommxttees-1n both the House and S=snata. flare over, Congress,

through the machanisms it has established for fuading tbe ngnncy, has
continually apprepriatad runds to the Agency tor these activsu1es *

The Justice Departsment, in its 1962 m ﬂCF&n“bT'dTS”USSQ& :

suara, provided the vollawing descriaticn of the his toty or CIn

reporting of its covart action pro rams to Cong ess, and Congressicna]

appropriation of funds Tor such programs: e

"Congrﬂss nas centinued avar the years since 1947 to

appropriata vunds for the conduct of such covert

activities. We understand that the existence of such .

covert activities has been reportaed on a number of occasions . - -

to the leadership of both houses, and to members of the sub- - = -
commitiees of the Armed Services and Appropriations Com-

mittess of both houses. It can be said that Congress es

a whole knows that monay is approcr1atnd to CIA and koows

generally that a port1cn of it goes for clandastinga S x
activities, a1uhough xnowledge of specific activities -~ S
is restricted to the group specified above and occasional =~ -
other membars of Coagress briefed Ter specific purposes. e
In effect, therefore, CIA has for many years had - = N
general Tunds aznproval from the Congress to carny )
on covert cold- waf activities..."¥/

*/thae h history of CIA reporting of covert action programs and Congrass1on21
eporopriaticn datas bact to 1943. In April V48, when the House Armed Services
Conmittea was coasicaring the CIA Act (u]timatﬂTf adopted in ]J*g) Director
of Central Intelligance Hillenkoetter told the committee that the Act vas
rezcdad ta enable the Agency to, inter alja, do researcn on and purchase
expiosives, utilize -and supply underground rQSTSLan‘ movemants in overrun
couniries, purchasz printing pressas for the use of agents, and do

ras2arch Tor psychoicgical warfara purposes. Passage o. the Act clearly
reviects Con gras>‘ determination that the Agency be ablz to conduct
activivies, such as covert aciion, sim’lar to thosz cenductaed by the 0SS3

for example, the permanent aporopriaticns ieaguage in the CIA Act was
rmedelled afisr the appropriaticns langrage Tor the GSS bacause of its
flexibility and its provisicn for confidentiality of anoropriations for

szcret operatic
*% [ 50Jd L{ AR chavlﬂg Fpr leepgg@o4/o3/15 CIA- RDP80M00165A001700150007-4
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Tha law is clear that,undar thesa circumstances, Congress has
etfactively ratified the authority of the CIA to plan and conduct covert
action undar the directicn of the President and the Mational Security -

Council. - Tnv 1eading case on this point is Brooks v. De»ar, 313 U.S.

353 (}9%1). In thet case, a 1534 Act of Ccﬁgwess autharizad the estab~

lishmant of livestcck grazing districts on certain sederaliy~cwnad
1 and charcad tha Sacretary of the Inter1o with responsibi]ity Tor

ng 2nd maintaining these dwsur1cts althousgh Lﬂa'pOV*TS

3.
3,
=3
4
i

conierred on ih2 Sacretary were aroad the Act d]d not exp11c1ulf
authoriza him to raguirs persons wishing to utilize the~1and to Durchase ;_
licensas. Heverthaless, the Secraiz tary promuigated regA1 fons which
imposed a Ticense requirement, and SOLQWL tc bar rcspondents wWho had

- not purchased a2 license, frem utilizing a part1cu1ar graZTng distr?ct.

n the Supr°r° Courg, the Secretary argued that, eQen though the

v1934 Act did nut exol1c1tlj authorize him to rgqu1re users of fudaral
grazing lands to purchase licensss, h]S exercise or this authoer/ waé
Tawtul because Congress, by its own acu1ons,.had rau1f7eg it. The
Sécretary aruged that, on several_cccasions, hé fully infonﬂad the
anpropriate Cengrassicnal carnv zes that he-gad “imposad 2 11c éss'
requiramant and that, in light of this i fbrmau1on, Congr;s;

Eas
H

continually appropriated funds for the operatxon o)

i
)

the grazing district

-t

_program; this, h2 contancded, ameunted to a ratificaticn ot his

authority to institute the license requirement. ' o

Approved For Release 2004/03/15 ; CIA-RDP80M00165A001700150007.-4
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The Supreme Court agread that Congress, by CWRcinuing to appro-

priate funds with knowledge of the Secretary's actions, ratified those
actions. The Court explained:

“The informaticn in tha poss

and Trom various scurcas. I

Secretary of the Interior th

liscensing was in force. The same

the Aporopriations Committez at its hearings. Not only was,

jt disclesed by the annual report of the Department that

no permits ware issuad in 1935, 1937 and 1338, and that

permits wera issuad in cnly cna. district in 1939, but it was

also disclased in the hearings that uniform Tees were heing

charged and collected for the issue of temporary licenses.

And mesmhars from the floor intormed ihe Congress that

the tempgrary licansing system was in force and that as much as
- $1,000,300 had bzan or would b2 callected in fees for such .

Ticensas. Tha repeated appropriations of the proceeds )

of the feas thus covered and to be covered into the Treasury,

not only confirms the departmental construction of tha

statute, but constitutes a retification of the action _ _

of the Secratary as the agent of Congress in the ' - .
.. administration of the act.”. (Footnotes omitted.)

313 U.S. at 360-351.

The Brooks cese requirss the conclusion that Congress
‘has ratified the CIA's authority to plan and conduct cavert.
action. Relying on Brooks, the Justice Department reachad

precisaly that conclusion:
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¢ is well-established that apcrooriations

Tor administrative action of wnichn Corgro

has been intormed amount to a ratification

of or acquiescence in such action. Breoks

v. Dewar, 313 U.S. 354, 361; Fleming v. Monawk Co.,

331 U.S. 111, 1153 see also Ivannoe Irrig Disc. v.
iicCrackan, 337 U.S. 275, 293-2394; Powar Reactor Co.

v. Electricians, 357 U.S. 385, 409. Since thz
circumstancas affectively pravent the Congrass from

RXINg an express and detailed appropriation for the :
activities of the CIA, the g¢aneral knowledaz of the .
Congress, and spacific knowledg2 of responsible

committee mempars, outlinad above, are sufficient

to rander this principle applicable."*/ (Fcotnota -
omitted). ) - . ' L CoL L

Recent legislative developments pravide further support fTor the

0
=

(9l

Justice Da2partmant's conclusion that Congress has ratified the CIA's

3

authority to plan and conduct covert action. In Sept“mo r and

October 1974, attempts were made in both tne House and Senate ::' -

to 1imit the Agency's power to conduct cavert aétion; thesé attempts

were soundly defeated. In the House, the:attempt tooé the form»of o
- a proposal by Representative Holtzman for a joint reso?dtion

amending the S upDTcmentaT Detense Angropriations Act as follows:
"AtTter Sentamb r 30, 1974, none of tha funds
eppropriataed upder this joint resolution may :
be expendad by the Central Intalligence Agaryy for
tha purpose of u rdermwnTng or dﬂsLﬂHT1121ng the
government of any foreign country."”

o)

*/ [O0J Memorandum, n. 13.
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by a vote of 251-108.
In the Senate, Senator Abourezk attempted to amend the Foreign
Assistance Act of 1551 sG that it would state:
"{a) Mo funds made availaklie undar this or any oth
Taw may be used by any agancy of tne Urxted State
Government to carry ou T oeny
Toreign country wn1c1 vig
o

encouraga the vigiztion
United States or o7 such

\.
s, or is 1nL°nd°d to
he laws of tne

"(b) Tha provisions o saction shall not be o B
construad ta pronhibit the usa2 of such funds to carry -
out any activity nacessary to the security of the S
United Stetas winich is intendad so;elj LO gather ) <
intelligenca 1nxcr—a-1nn...." - : T

Th1s amendwent was defeatad by the Sennto on October 2, 1974, by

a vote of 68-17.

Hovevnr, the .o]]cx*ng erendment to the Foreign Assistance - = ..

_Act ot 19561 . was enacted:
"Sec. 663, Limitatica on Inta2lligence Activities.

"(a) No funds approprizted under the authority

of this or any othzr Act mey be expended by or - e

on behalf of the Centrel Intelligence Agency tor -~ =~ =~~~ - &
operatiaons in *ora1c countries, other than

activities intenced i solaly Tor obtaining

necessary i :e}.1c:nca uniess and until the -

=

Presidant fTﬁuS that each such oparation is

important to the nztionzl security of the

United States and renorts, in a timely

tashion, a descristion and scope of such

operation to the eapropriate commitiees of ©

the Conﬂr=>s, irCYJdtnb the Committee on Foraign
Reiations of the United Statss Senate and the -
Committae on Foreicn ATTairs of the United States '
House of Represesntziivas. '
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This proviéion prevents the CIA from engaging in any covert
action unless and until the President makes a finding that such
action is important t§ tbéugationa] security. It also raquires the
President to report on the description and scope of tha a;tion "{n a tfme}y
fashion" to the appropriate Congressional commi ttees .. The prdviéion |
clearly implies that the CIA is authorized to plan and conduct.céQert
action. The Assoc1at1on of the Bar of the City of New York o
has concludad, in fact, that the provision serves as aA,"c]ear>
Congressional authorization for the CIA to'conduct'COVert. .
act1V1t1es.‘*/ |

In sum, the hstcty oF Cungrnssxonai ac;xcn sxrca 1987 - . - T e

pakas it clear that Congrg bas Loth ackne 41edgsd and ra i ed LT
the -authority OT u%zCIRLo n]_n and CGPdUCu covert acu1on- TR z

JII. CONCLUSIGNS - - -7. oo ‘ '} P EE
| Central Inte??igan&e-f

There is ample ga1 EULROFTQY .or Lha

33

»orswgn counur;e>-- ,~f

Agancy to plan and con’ucL cova*t action in

n the inherent const1;ut1ona] authorTEf of Lna {-

First, it is withi

i to daleg=tﬂ ta an exacukwya':

Presidant with resgact ta foraign affair . L
- - - N .- -'_7_)}:._*_. e

-z

a2gency, such as Lh= Cih, the respansi ihility Tor plan ning nnu Lcncuc*Tn? -:

fact; by means of various Maticna 1 SaCdthy'Cgan7g B

, and llational Sacurity Decision 4emcﬁandum £o {is

. L3

ﬂ s Jawfully d°1egd e¢ this responsic

Ci&.

*/ine Central Intelligenca Aeapncy: Oversignt an

TommiTias on CGivil Rignts end tne Committes on I
Kol 9 ) g

Balaticns of the Associatfon of the Bar of the 8]

p- 15. 9‘
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Sehand the dgtlonal SQCUT1H/ Act of 1947 authorizes the CIA,

at the direction of‘uhe Hational Security Councx] to engaga in covert
ction in foreign cauntries. Tne legislative history of this statute, -
pzriicuiarly in thé Housa of .apra snua_.v:s, gives sua:aWﬁ to this
canc}usion- Third, t 28—y9ar h1story of Congressional action

with respect to the CI A clear]j esLab11shes that Congrass has

ratified the authority ov the A ncy ta plan and LonducL.caverf IR

PCCInL COUNSEV g Tﬁr <

‘ Mxtchail Rogov»n

° ' . ‘ Paul Reicn1er - . s

P
-~
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