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7 with Respect to Central intelligence icenc uafl
Opening Activities in the uvlteA Statea

The Department of Justice has decided, for reasons dis-
cussed in this report, not to prosacute any individuals for
their part in two programs involving the opening of mdil
to and from forei gn countrles during the years 1953 through 197°

On June 11, 1975, the President © *ahsmltted to the Attor-
ney General the Report of the Commission on cIa Act1v1t1es within
the Unlted.States>(the Rockefeller COEDlSSlOn)e The Presrdent
asked the Department of Justice to reviewrthe materiale coliected
by the Comm1351on as Well as othex reTevant eVLdence and to
take Whatever prosecutorlal actl » 1t found warranted.' At the
direction of the Attorney General the Department's Criminal
DlVlSlOﬂ conducted an 1nvestlvat101 to determlne whether any
govermment offlcer'or employee responsible for CIA programs
'deseribed in Chapter 9 of the Commission Report, iﬁvolviﬁg the
vopenlng of mall taken from Unlted States postal channels, or_JV
responSLble for related oxr srmllar activities of the Federai

Bureau of Investlgatlon;_had committed prancuteble offenses

agalnst the crlmlnal laws of the United States. Such an 1nvesti~.’

7 of the Criminal DlVlS’On

L3

;gatlon was rmmedlately begun by the staf

-

da to“the Attormey '

o

and regular reports on its status wares n
: _
%“ - General.
.
3

;- On March 2, 1976, the Senzte Select Committee to Study

Governmental Operations with Respect to Intelligence Activities
acceded to the Department's request that the Criminal Division

be allowed access to the documentzary evidence in.its pO:S“SSlOH .
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concefning the projects. In August 1976 the Criminal Division
submitted to the Attorney General "a r2port summarizing the

—cil

evidence it had acquired, and analyzing the legal questions that

Tﬂ

ne

o

potential prosecutions would present. eport concluded that
it was highly unlikely-that prosecutions would end in criminzl cbn—~
.victions'and recpmmended;that:no indictments be sbught.

. Because of the impofﬁénce of this recommendation and‘its '
concluSion that a proseéutidn ﬁéuld 50 likaly féii, ﬁhe‘Attbrﬁéf ‘t
Generalland the Députy AttorﬁéyrGeneral asked the Criminal
Diyision to review itéranalysis and findiﬁgs; and in addiﬁion asked

el

experienced criminal lawyers in the Tax Divisioa to undertake a

)

review. As part of thé review process, three experienced United
StatéslAﬁtoineys, and‘two'spécially zopointed éonéultaﬁts;_Prof
fessors Herbert Wechsler and Philip B. Kurlan&,'weré_asked to
partiéiﬁate in an evaluation 6f the racommendations witﬁjthé
Attorney’General;‘the Déﬁuty,Attorney General, the Soiicitqr Cenéréi,
and'tﬁe.Assistaﬁf Attorﬁey Genéral for the Criminal Division.}/-' o

Ya

o1 In the course of these deliberations, it became clear that

& no decision to prosecute could responsibly be made on one of the

S two mail opening projects -~ the West Coast Project which 1is des-
cribed on pages 20-21, infra -- within the Zive year statute of -
limitations set forth in 18 U.S.C. §3283. 1In any event, it was

the unanimous view that, because the West Coast Project was of
relatively brief duration, small in scale, and directed only to
inconming mail, any potential prosecution inevitably would focus

on the CIA's East Coast mail openings, described on pages .7-19. . .
These openings ended in early.1973, and only the last year of the
project is within the statute of ligitations. This is enougn, -~ . .
howaver, to allow a prosecution to bs commenced with respect to -
these acts and the entire agreement, dating to 1953, to open mail.
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The Department has now completed its investigation
into the mail opening projects and has examined in detail
the elements of the crimes that may have been committed, the

defenses that might be presented, and the proof that would be

- required to establish the commission of crimes and refute the .

expected defenses. )

Although the Department is of the Iirm view that
act1v1t1es srmllar 1n scope and at_horlzatWOn to those con-
ducted by the CIA between 1953 and 1973 would be unlawful 1f
undertaken today, the Department has concluded that a prosecu-
tlon of the potentlal defendants for these activities would be

unllkely to succeed because of the LP&V&“laDlllty of important

»”

_ evidence 2/ and because of the state of the 1aw that prevalled

durlng the course of the mall openings program.
It would be mlstaken‘to supaose that it was always
clearly percelved that the partlcular mall openlng programs

of the CIA were ObVlOUSly 1lle°al The Dapartment bellevesd

that this opinion is a serious misperception of our Nation's

recent history, of the way the law has evolved and the

Vfactors to which it‘respbﬁded'Q— a Substitutién of what

we 1now belleve lS and must. be the case for what was.

It was untll recent years by no means cle that

2/ Important ev1dence would be missing because’ of the
great length of time between the commencement of the mail
openings and'the holding of a potential trial. Many 1mpo*tant
participants in the. process have died, and because some of

- the evaRsRVedForRédase 200M0¥53E Lo ﬁepsoMﬂB%E“ﬁ%%éﬁ%oé’d% ?th

WLtnesoes have dtmmed
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evolve as they have. A substantial porticm of the pgriod
in which the conduct in question occurred was marked by'a
high degree of public concern over the danger of foreign threats.

The view both inside and, to some aﬁtent, out51de the government
was that,intresponse to exigencies of national Security; the
President's'constitutioﬁal power to auvthorize collectidn of
intelligence was of éxtremely broad scopé. For a variety of
} réasons ju&iciél detisioﬁs.toﬁchiag on these_ﬁroblems were rare

and of émbiguoﬁs im@ort. Applied torthe preSént case,.these
'c1rcumstances lead to reasonable claims tnat D?rqonq |

should not be prosecuted when the governing rules of law h:ve
changed ddring and after the conduct that would give rise to

the prosecution. They-aléo would support defenéeé, such as goodﬁ
‘falth mistake or rellance on the approv__ of governmcnt OLf’CTalS
With apparent authority to give approval. Whether these argu-
ments would be acceptable lecal de.enses is not necessarlly dls-.,f.
p031t1ve As Judge Leventhal has *emlnded us: 3/ |
Our system is structured to prov1de 1nterventlon
p01nts that serve to mitigate the inequitable o i
impact of general laws while avoiding the massive

step of reformulating the law's requirements to ;
meet the special facts of ona harsh case. Prose- ‘

cutors can choose not to prosecute, for they are _ 1
expected to use their 'good sense. . .conscience = - = ]

3/ United States v. Barker, C.A.D.C., No. 74-1883, decided ;
May 17, 1976 (dissenting opinion), quoting from United States =
v. Dotterweich, 320 U.S. 277,285 (1943). ... - . . .
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and circumspection'" to ameliorate the hardship of

rules of law. Juries can choose not to convict

if they feel comviction is unjustified, even though

they are not instructed that they possess such

dispensing power.

These factors would make difficult a showing of personal
guilt. The issue involved in these past programs, in the
Department's view, relates less to personal guilt than to
official governmental practices that extended over two decades.

In a very real sense, this case involves a general failure of
the government, :anludlnOr the Depzartment of Justlce ltsel~
over the period.of the mail opening programs, ever clearly to
address and to resolve for its own internal regulation the
constitutional and legal restrictions on the relevant aspects
of the exerc1se of Pre31dent1al power. The actions of Presi-
dents, thelr adVlSOIS in such affeirs, and the Department it-

self might have been thought to support the notion that'the

governmental power in scope and mannexr of exercise was not:

“subject to restrlctlons that th?ouan a very recent evoluclon.ff‘“f

of the law and the Department s own thlnklng, are now_con;.
sldered essentlal.:_ln such circumstances, prosecution takss
on an air of hypocrisy and mey ap§earrtoibe‘the sacrifice of
a scepegoat - whiCh_increaSes_yet again the Iikelihoodlof
acquittal.*~And infthis case, an acquittal would have its own

costs -- 1t could create the impression that these activities

are legal, or that Jurles are unw 1110 to appTy legal inciplas

rlgorously ln cases 51lear to tnﬂs
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Where a prosecution, whether successful or not, -

raises questions of essential fairness, and if unsuccess-
ful could defeat the establishment of rules for the future,
the Department’'s primary concern must be the proper opera-

tion of the government for the present and in the future.

The Department of Justice has concluded, therefore, that

prosecution should be declined Lt the same time, however

the need of ellmlnatlng leoal ambvgultﬂes and of guldlng

future conduct in thls field demands a precise publlc state—A~

ment of the Department s p031tlon on the 1aw -- namely, that

'any 51m11ar conduct undertaken today or in the thure would

be considered unlawful. Ordinarily public announcements of
reasons for declining proseeution are not made, for they'may
1nvade the prlvacy of the potential defend ants and charge them

with mlsconduct whlle denylng them an opoortunlty to respond

in court. The c1rcumstances of this case Justlfy an exceptlon

to that rule. Publlcatlon of the Rockefe1ler CommLSSLOn and

'Senete Select Commlttee reports with their exten51ve descrlptlons

" - of the mail opening programs, substantially dlmlnlshes any harm

to’ the potentlal defendants reputations that could be caused
by public explanation of the Department’s position.' The harm
is further diminished by the deScription’of-tne eircnmstances,'
and the con31deratlons of fairness on thl”Q the Department s»

dec181on not to prosecute ultlmat y rescs.
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SUMMARY DESCRIPTION OF ORIGINS, CONDUCT AND ' -
TERMINATION OF CIA MATIL O'-’*'.’I“" ~ACTIVITIES

I.
IN THE UNITED STATES
Investigations conducted by the Rockef eller Comn1531on
, and the Department of Justice dls—
the CIA engaged in five

il in Uhited

b

the Senate Select Committee

close that between 1953 and 1973
separate projects involving the opening o
1s. The "East Coast Project'" began in 1953

was carriéd 7

Sﬁates postal channels
and ended early in 1973 the "West Coast Project’

out intefmittently from 1969 to 197 Three remaining pro;ects g
were of Bflef duration and ended more then a decade ago. Pro- ;;5'?
all bu?’the.East Coast |

~
r al

Q

secution for violations arising out

Progect is barred by the statute of

FEast Coast Mall PrOJect
investigeating

A.
. In 1952 the CIA,
gence 1
_ouna that all such mail

possibility of gain-

nformation from first-

ing p031t1ve and operatlonal intellig
\ew-York.City area

class mall to or from the Soviet Union,
n their cooperation

was sent through’postal facilities in t
nd, witr
to concuct surveillance of

2
Postal inspectors were contacted a
- e L +-

oy

plans were made for CIA personnel
jas lmplemented,

" United States-Soviet mail
In Febrﬁary 1953, when the pr
enveloﬁe-eXte:iors,>

CIA personnel from the Office of Security were permitted to
tion. fzom- :

examine and'copyv(by hand) informa
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under the close supervlsion of a postal inspector, but they :
were admonlshed that the mail could not be tampered with or
delayed From the wvery outset of this opsration, however,
the CIA planned to convert the project inzo a mail openinc
operation.. Tﬁe major obstacle to accomplishing thls goal "as- T
the constant presehce of a postal inspecter. The CIA thought
that if it could establlsh procedures to pi 0tograoh the ex-
terlor of the ma1l} it could obtain ?ela'vvely unsupervxsed
access to the mail.
| Such an expansion'of the operation required contact

by Director of Central Intelligence (""DCI™) Allen Dulles with

| postal off1c1als. An undated memerandum px epared by the CIA's
Dlrector of Securlty in late 1953 noted thet the New York

.

" mail operatlon was at that time confined to the 1nspectlon of

covers only Tt recommended that the project be dlscussed
as soon as pOSSlble with the President zné that a secret Wnite
House dlrectlve be 1ssued jointly to tne Central Intelllgence

Agency and the Post Office Department reguesting those organlza—

tions to make a "study" on the subject of the censorship of
foreign mail. The memorandum noted that tHe CIA could then .

sto the- Post Offlce Da-

&}

rr

disclose its desires- and requiremx

partment and take steps to implemant t program on an exoanded

’,34
s

'scale. This memorandum was not formally transmitted to Dulles_'j

«

bdt, on Jaﬁuary 4, 1954, the Dlrec or of Secdrity forwarded

Approved For Release 2004/03/12 : CIA-RDP80M00165A0019001.30008-3
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a memorandum to Dulles which fecozaended that CIA seek ex-
panded aecess to the mails'fro; the Postmaster General for
the purpose of photographing covers; the Director of Security
also recommended that the '"oral approval” of the President
be obtained. » ‘

In May 1954 Director Dulles, acconpenied'by_then Chief
of Operatlons Rlchard Helms, briefed Postmaster Generel
‘Arthur Summerfleld about the CIA's desires for expanded'eecess'
and means to photouraph envelope extetiors;‘ The Chief Postall7
Inspector agreed to permlt such photographing. A contempor~‘
aneous CIA memorandum of that bri efing makes no tefeteoee to
any'discussion of mail openings. The Chief Postal InsoectOr

3 specifically_tecalled,ln.a 1975 ilterview, thet DCI Dulles
ergued that the Soﬁiets opened mail and, therefore, that‘the‘
CIA's efforts ‘were unfalrly circumscribed by Amerlcan postal
practlees.' However the Inspecto now deceased recalled _

.that he had told DCT’ Dulles that any opening of letters would
in his view, be a v1olat10n of postal law.

Following this briefing, the CIA btalned prxvate

. - TOOmS at two New York postal facilities. . AlthouOh some informa-

tion suggests that a very few selected ope ncs may have

occurred as early asiJuly 1953, available eVLdence indicates

that the selectlve openlng and reading of letters with some

‘regularlty becan 1n late 1954

Approved For Release 2004/03/12 : CIA-RDP80M00165A001900130008-3
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The Department has been unzble conclusively to estzb-
l1ish whether, as recommended in tre Jenuary 4, 1954, memoran-

dum, and as suggested by certain individuals in testimony

before the Rockefeller Commission 2ad Co ess and in state-

L‘“

ments to Department representatives, the CIA obtained authoriza- ~

tion from President Eisenhower to open and read mail. There

, however, evidence suggesting tha

¢
i

g
H

sident Eisenhower
had knowledge of and had approved th C IA's East Coast opera-
tlon. | |
Opinions regarding President Eisenhower's knowledge

and approval were expressed by clcse associates of both
President Eisenhower énd DCI Dulles. Their judgments are
based on experience with government operations, and theilr
own. knowledge of the iﬁdividual characteristics and habits
- of Eisenhower.and Dulles. For exzmple, one high level official
_stated that no substantial CIA operation would have been
undertaken without at-least tacit Wnite House approval. ‘Anbther
expressed the.0pinion that the CIA mail operation was the

type of operation which would have been cleared with President
Eisenhower by Allen Dulles. This szme official recounted a
Cabinet lével discussion with Presideét Eisenﬁéwer in Which
the.readiﬁg of'incomiﬁg Soviet mail was raiséd, but he was
uncertaln about the context in which the subject was dis-

‘cussedl © Still another oEf1c1a1 11 Lh@ ElsenHOJer Admlnls-

tration said it is "inconceivable' that Allen Dulles would

Approved For Release 2004/03/12 : CIA-RDP80M00165A001900130008-3




~

have emalp}ee%le&fomleg%%qpﬂgﬂﬂg %D~€§QMOQ1,65%RQ;I9QQ13QOES -3 .
mail intercept without first informing the President. Former
associates of Allen Dulles stated that Mr. Dulles was most
conscientious about ke°pin§ President Eisaphower informed of
the operations of the CIA. &/ A former closs associate of

Mr. Dulles indicated that in about 1860 he was officially
advised by a Dulles assistant that r. Dulles had informed
President Eisenhower of the CIA's mail intercept project.

The absence of any conclusive evidence of piesidential
authorization shduld be considered in light of the well-
observed, but seldom discussea, practice described as "plausij
ble deniability" or "presidential ceniability." ‘Knowledgéable
witnesses have noted that there existed in high 'government
circlesva long-standing aversion to making wriﬁfen records of
presidential authorlzatlons of sensitive intelligenée—related

5/

“operations. It was thought that the conduct of foreign

4/ Forelgn 1ntelllgence matters were of great 1nterest to
President Eisenhower, and he freguently consulted with DCI
Allen Dulles and his brother, Secretary of State John Foster
Dulles, ,concerning such matters.

5/ An example of this practice is the handling of the U-2
matter. According to high level officials, President
Eisenhower personally approved all U-2 overflights, dincluding
the one in which an American pilot was qu, down ovar Soviec
territory just before the 1960 Paris summit conference. Ons
former Eisenhower aide had first-hand k90wlsdge'that President
Eisenhower made his U-2 approvals orally, and that no written
records, of such authorizations were made.

Approved For Release 2004/03/12 : CIA-RDP80M00165A001900130008-3
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affairs frequently required the prectice of non-recordation
of such presidential authorizations. Covert actions were,
by National Security Council definizion, designed so that
the United States Government coulé zlausibly disclaim any
responsibility for them.v The concest of plausible or
pt051dential deniability had been extended by 1nterpretation,
custom and usage to cover all sensitive intelligence
actiVities. Moreover,_the minutes of the President's Foreign
Intelligence Advisory Board contain expressions of concern
covering the relevant period from 12556 onward. For exampie,
the minutes contain such.phrases as "the President's Ehield,“
and "need to_protect the President against public identiti—
cation with . . . covert activities or intelligence activities,"
and "for eecurity reasone,‘every effort would be made to
leave no papers with the President.”

‘In 1955 responsibility for the East Coaet Project
was given to the Counterintellige"ce (C1) ‘Staff of the CIA.
"~ An outline of the funding, staffing and other logistical needs
of the ﬁast Coast Project noted that foreign espionage agents
relied upon the United States policy. o__resp t ing thé sanctity
of the mails' and that_these agenté used the mails for espionage
purposes to the detriment of the United States. It noted
that, although the project did notcnnteno“atecensorship,
-diocreet monitoring (opening) would be conducted. and that .

under CI staff management 'more letters WLll be opened. *

Approved For Release 2004/03/12 : CIA-RDP80M00165A001900130008-3




£ R R

"project on the basis of its value to the Intelligence opsra-
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Tn 1958 the FBI was adwvised of thez existence and sxtent

~

of the CIA's East Coast mail projzct, 2néd the CIA offered to

share the project's '‘take" with the F3I. F3I Director Hoover
pxro]

}—10
(A9
1w
[a %
“r
w
v

gave his approval, and the FBIL prov the CIA with the
names and categories of persons ox organizations in which it
had an esplonaae or counteresp*o age interest. Such lists

were used as addltlonal guildes Dy the CIA in making sslections

- from the United States-Soviet mail that pzssed through the

CIA checkp01nt.

On February 15 1961, following the election of
PreSLdent Kennedy, DCI Allen Dulles, Depucty Director of Plans

Richard Helms, and ‘another CIA officer net with newly appointed

Postmastex General J. Edward Day. According to Mr. Day’'s

-recollection, Dulles said he came to tell him of “something

secret" regardinc the CIA and the malls. Exactly what Day
was told is not clear. A contemporaneous CIA'memOTandum of
the 1961 meetlng strongly suggests that Day was told by Dulles
of mail openlngs belng made by the CTIA. on the other hand,

in 1975 Day averred that,while his memory of the 1961 meeulng

. might be.faulty, he recalled that Dulles offefed to tell him

of a secret CIA mail operation bﬂ“'tQﬂt ha (D ay) declined the
1nv1tatlon to be brlefed ‘Day, hoaever, remains anerta_n.

Three months 1ater DCI Dulles approved continuation of the

tions of the CIA.

Approved For Release 2004/03/12 : CIA-RDP80M00165A001900130008-3
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The Department's investigation has not definitively
~ established whether Presidents Xennedy and Johnson were aware
of the East Coast Project. Presiéent Eisenhower authorizsd
Allen Dullee to brief President-elec Kennedy on all 31g nifi-
cant intelligence operations concucted by the CIA'and-other-
-~ intelligence agencies. ' President-elect Kennedy met with
Mr. Dulles on several occasions during and after the transi-
.tion,ﬁeriéd to discﬁss'such operations, but the Department
has not been able to determine whather the East Coast Project
was covered during the'Briefings

In'l965, prompted by hearings held by Senator Edward

V. Long concernlng pOSSlble levl lation to abollsH mail covers
by federal agenCLes, a hlgh CIA oificial 1earned that PreSLdent
Johnson apparently had not been briefed on the East Coast
Project and "gave instructions that steps should be taken te
arrange to pass (1nformatlon concerning the progect) throuah
McGeorge Bundy to- the PreSLdent after the (Long) Subcommlttee
'has completed 1ts 1nvest1gatlon. Mr. Bundy does not-recall
beiné’infprmed of the East Coast Project, and no documeﬁtary
record‘thet'indicates-such}iﬁstructieﬁs were-carried out has
 been found;t’Richard Helms testﬂfi d that he ﬁelietes'hetmay
have advised'Preéident;JbﬁﬁSQp of the East Coast project-in -
the spring of 1967 at a meeting during which the President
.tequested'iﬁtdrmatibnteohcerning seﬁsitive_CIA §peratiQné§
Again,tneAdirect:evidénceieotfobotating'Orifefﬁtinngr}

Helms' statements has been located.
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«

. Approved FoPRelease 2004/03/12 : CIA-RDP80M0016%A001900130008-3
Interviews with former high level officials within the

Kennedy and Johnsbﬁ Administratons, however, disclose that
Presidents Kennedy and Johnson were briefed on a regulaxr
basisJBy CIA offiecials about sensitive CIA operations. One
former Cabinet off1c1al in both the Kenne dy and Johnson Acmin- -
istrations stated that he was aware that maill openings were
being conducted in the United States, elthough he did not
_know.details ofrpartiCular_projects or their scope. The.Cabinet_
officer stated’that he believed Presidents Kennedy and Johnébn
were generally‘aware that the CIA was engaging‘in operations
, similaf to the East Coast Project.
Interv1ews of individuals who served as members of
the PreSLdent s Forelgn Intelligence Advisory’ Board (PFIAR)
during the Kennedy and Johnson AGBlnlSuraLlOHS 1ndlcate ‘that
these 1nd1v1duals were aware of domestic mail opnnlngs by the
CIA and FBI.J PFIAB had the responslblllty to rev1eW‘and _
‘assess the a¢t1v1t1es of the CIA and other agencies with Lorelgnfif
'1nte111gence respon31b111t1es and to adv1se the PreSLdent on
.such matters. One PFIAB member who served untll 1968, stated
that the PFIAB ‘gave, detalled brleglngs to the Pre31dant uore—
over, he stated his belief that the PreSLdQnt would "have'
to be in..a fog" .to be unaware of the fac; that technlques
éuch as mail opénings were-being used. Aﬂaln however, the‘

~

"praCtice of'”plausiblé deniability“rwas ir equent1y ralsed oy

Approved For Release 2004/03/12 : CIA-RDP80M00165A001900130008-3
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persons knawledgeable of government intelligence practices

as a possible explanation for the absence of any written
records of presidential knowledge or authorization for the
East Coést Project.

.With.the inception‘of_Operatiqn CHAQS, designed to
determine the éxtent of hostile foreign influenqe on domestic
unrest, the East Coast PrOJect assuned a new intélliéenceﬁ
related purpose., In additlon to Operations CHAOS, the
_.projectlsought‘to developpoSitlve oveicn intelligance, sﬁcnv
as information on Soviet crxop and living conditions and popu-
lation movements.v Moreover, operational su?port inteiligénca
was équght suéh'as information on the postal-cénsorship and
secret writing'techniques of the USSR, and theié &as a counter-—
intélligence_purposé to'aséist the United Stateg in meeting
and neutralizing Soviet intelliganca activities. |

In July 1969 the CIA Insoecco* General's staif
examined the East Coast Progect and recomm=nded that, althoagn.
PreSident Eisenhower apparently had authorized the pro]ect,
if the GIA were to contiﬁue.to administer the project, senior
officials within the Nixon Administration should be'briefed;
In 1969 william Cotter, a former CIA emélcyeg =

-aware of the East Coast Project, .was appointed éhief_Postal
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Inspector. Concerned that other top level postal officials
were unaware of the project, in 1970 Cotter informed.the

CIA that eithexr the Postmaster General would have to be
apprlsed of the East Coast Projecz or it would have to be
'disoontlnuedv Cotter pressed his reoteer'rn January 1971
This caused a reevaluation of the merits of the East Coast
Project. A CIA membrandum dated ¥arch 29, 1971. strongiy
urged contlnuatlon of the PIOJGCL, descrlolng 1t as "an
1rreplaceable tool for the exercise of the Agency's |
counterintelllcence respon81bllltv The memorandum'notedj.
that the counterlntelllgence information eeve10ped by the
project was also of assistance to '"the White House, the
Attorney General and the FBL." |

The CIA’S senior officials decided to continue the

projeCt. In June'1971, to meet Cotter's concerns,»DireetOr_=
‘of‘Central intelligence Helﬁs separately briefed both
Attorney General John Mltchell and Postmaster General
Wlnton_Blount There is dispute as to what the briefings
encom;assed A contemporaneons C-A me:orandum indicates

that Mltchell and Blount were int orned cf the East Coast

.

: Progect and agreed. to 1ts contlntetlon .Helms~ testlfled

' before the Rockefeller Comm1581on ebat barlnformed them rully.
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about the nature and scope of the mail opening project.

Mitchell and Blounﬁ, though they acknowledge that there
may have been a general discussion of mail covers, state
that éhey wexre not informed about the opening of mail.
Former President Nixon hes stated that he was aware
of the CIA's monitoring of mail batween the. United States
and the Soviet Union and the Peoples’ Republié of Chiﬁa;
but he‘disclaims any knowlédge of mail openingé, and the
Departmentuhas.uncovered no direct evidencé whiéh suggests
tﬁat former President ﬁixon was ever specificallyiinformed
_of the mail'opening p;ojects. It appears,_however;:thét |
during the Nixon Administrationrthe White House.ﬁas recelving
intelligénce reports that enabled White House officiélé-to
de;ermine that mail was Being opened. Joﬁn D.;Ehrlichman,
‘a White.HouSe official in the Nixon Adminisﬁration; testi-
fiéd bafdre the Séﬁété Select Committee thét,.from:hiS;L
reading of intelligéﬁcé reports, he Qas able to‘detérﬁiné
that-mail Qas being iﬁtercepted, pfesumably byAthé.CiA;i"
B With the,résignations_of Postmaster Genéral Blount
in,1971.and Attorney_General‘Mitchell in.l972, Chief |

Inspector ébtter.again believed himself to be?the“oniyv'
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seniox governﬁent official outside the CIA and ¥BI with
knowledge of the East Coast Project. He agaiﬁ informed
- CIA oﬁficials thaf, unless higher level approval for the
project was obtained by February 15, 1973, he would withdraw
‘the Postal'Service's cooperation. James Schlesinger, who
.had succeeded Helms as DCIL, decided that the Lorelgn 1n—
telllgence and counterlntelllgence 1nf0?matlon derived
from the prOJect dld not outweigh the rlsk of embarrass~“
ment and potentlal publlc reperCLSSlonS p*esented by ltS
contlnuatlon._ On February 15 1973, the East Coast
‘Project was suspended and, 1n effect, termlnated
Whether the failure of the Department s 1nvest1;
gatlon to uncover any dlrect eVLdence wrltten or oral
of pre31dent1al knowledge or authorization was: caused
by the noneXLStence of such ‘knowledge or authorlzatlon 3
'by confu31on of mall openlngs with ' mail covere f Whlch
were generally v1ewed as legltlmate or by the passaae of
time and the ' pre31dent1al denlabﬁllty concept dlscussed
above,‘cannot be determined. However, on the existing
O record,.the.government.couxd not proye;id a criminei pfose;
cution Beyoﬁd e'reesoﬁaﬁle ddubt:thet the'EeégfceaStfProject
was conducted without, pre51dent1al ‘approval or. Wlthout

pre81dent1a1 knowledce and acqulescence.

s
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B. West Coast Project
| The West Coast Project wes proposed in 1969 by

CIA officials Within the CIA's Plazns Directorate for the
purpose of obtalnlng forelgn intelligence concernlng the
Peoples' Republlc of China. The CIA was Dartlcularly in-
terested in censorship techniques used by the Peoples’
_Republic of Cnina, and the_projeCt Was_intended'tolevaluate
'such technlques through a survey of mail enﬁering:the”:
Unlted States from the Peoples Reprlic of China. Inltlally,
it was contemplated that the project would entail only
~ the inspection of envelope exteriors. Approval of the
prOJect by postal off1c1als was secured for a-° survey of
envelope exterlors. |

The West Coast Progect conducted in or near San
Franc1sco, 1nvolved four separa*e surveys of mall between
‘1969 and 1971 The flrst survey took place in September
11969 and lasted fxve days. App?oxrmaeely l 600 envelopes
of 1ncom1ng maal.were screened during this perlod. No mail
- was opened in thls initial survey, waich- apparently was 7
undertaken w1thout approval by ‘top level Cik offlclals;?f"

The lower Level off1c1als respo sibl thaE time for the

P
cr

project deemed thlS 1n1t1al survey successful and concleded
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in order to evaluate Chinese intelliigence techniques.

During 1970 and 1971, three additional surveys were con-

ducted by CIA officials.in San Frzncisco, each lasting :
_tﬁo or th£eé weeks. .In'eaéhkof these surveys, only in-

coming mail from the’Péoplesi Republic oI China was opened;

- apparently without the knowledge of thé-postél officials

o~ -

who‘cooperated by providing CIA officérs with access to
the mail. Approximateiy 550.pieces of mail were openéd
'by_the‘CIA.during the‘é@urse‘of the project.. After the

project's 1971 phase? no further %est Coast operations

were undertaken.
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II. GROUNDS FOR PROSECUTION, POSSIBLE DzZrzNSES, AND

EQUITABLE CONSIDERATIONS

A. Grodnds for prosecdtion.

The Department of Justice has considered two statttory
bases for prosecutlon of persons who pe*t*crpated in the East
Coast Project. The first, 18 U.5.C. §1702, prohibits the
unauthorized opening or obstruction of mail in United States
ﬁoetai”cheﬁnele; theteecond, 18 U.S.C. § 241, proscribes
coeepiraciee'to depriVe‘Ueited States citizens of richts

guaranteed by the Constitution. Under the general consplracy

'statute 18<U.S.C. §371 liability would extend to persoms who

agreed to take part in v101at101s of sections 241 or 1702,
Whether by openlng the malls by epproving the openlngs or
by actlng in concert wrth others who opzned the mails.

A prosecutlon under section 241 r quires-proof.of a
v1olatlon of rights conferred on American c1tlzens by the
'Constltutloﬁ or laws of the Unltec States- with regard to
the mall openlngs, the prosecutlon would be premlsed upon a
-v101at10n of the Fourth Amendment’s pronaibition- against
unreasonable searches and seizures. A prosecdtion cannot be
'.maintained.under sectioh'ZQI; horeVer}-ueleeeﬁiticae be'
estatiished‘that'the defendants.acted, or aéreed.to‘ect,-with

the purpose of invading rights or interests protected by

.-k
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the Constitution or by federal laws and that, at the time the
defendants acted, protection of the right or interest violated

had been "made definite by decision or other rule of law." =
Weaknesses in the evidence and the difficulty of establishing
the absence of pre51dent1a1 autncrlzatlon sugvest that the i.. pid
Department would not be able to meet the burden of establlshlng;

beyond a reasonable doubt, that the defendants acted with the

"SPElelc intent" requlred by section 241 as 1nterpreted by

the Supreme Court Moreove it is doubtful that, at the time
the defendants acted the FourtH Amendment forbade their_actions
>w1th suff1c1ent clarity to be "definite;" between 1953 and

-, 1973 there was substantlal evolution of Fourth Amendment law,
ias discussed later ln thlS Repot“ ) |

In a prosecutlon under section 1702 the Department would ;

‘not be confronted w1th sxmllar dai wacultles All that is

requlred to establlsh a prlma facie v1olat10n of sectlon 1702

is a show:.ncr that (a) the defendant opened mall in postal -
channels with "deSLgn to obstruct the correspondence or to'
pPry into the bUaneSS or secrets of anothexr" and (b) the

defendantwlacked lawful authorltj to do so.

;§j- See:Screwsov. Unlted States 325 U. s, 91 (1945) See! , -f;
also United States v. Price, 383 U.s. 787, 806 n. 20 (19
Anderson v. Unlted States 417 U S. 211 (1974)

~




-

Apéﬁ%ﬁl I?;“g}(?asg%%g}lg% ‘SI: 2 OélArsglvlsoll\n%os'z*.!ﬁo%ﬁosﬁggooga3se
violated section 1702 depends upon two related points:
First, was authorization, from a person empowered to give
such authorization, obtained for e East Coast Progect77/
Seeond, if SQme aqthbrizatign was obteined{ Wes it effective?
Resolution of the letter questien requires a consideration of
whether the Fourth Amendment to the Constitution permits
off1c1alscﬁfthe Executlve Branch to authorize the opening
and readlng of 1nternatlonal mail and, if so,.under what con-
_ditions and by what_means. ‘We turn to 2 cons1deratlon of
those problems |

B. The requlrement of lawful authqrization.
Some courts have treated section 1702 as a specific
intent statute,whlch would make prosecution overwhelmlngly

dlfflcult _ The Department of Justice be 11eves, however, that

na better view of the law is taken by the courts, vhich have o

treated it as-a general intent” statute, prov1d1ng that persons'J;
~shall not open envelopes moving tn?ouch the malls. Its pro-:
hlbltlon does not, however extend to openlngs that have been '
1awfully authorized. Thus, othe: statutes (see, e.g., 19 U;S.C.
8482) authorlze the openlng of enve alopes under specified cir-

cumstances, apd_actlnc under 1tb ceqe*al powersthe Postal Servwce

7/ Since no statute authorizes the CIA to Intercept or open
mail in United States postal channels, legal authorlty for
the East Coast Progect could be derived only from powers’

- granted to the Presidemt by Article. 1T of the Constltutlon -and
delegated by him to the CIA or others.
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itself opens envelopes when necesszry to ascertain the address

of the intended recipient. Indeed, unless there were an
“"authorized opening' exception, a law enforcement official who
opened mail pursuant to a judicial warrant would violate ‘the

statute.8/ See United States v. Ven Lesuwen, 397 U.S. 249 (1970). o

~ The Department of Justice’consequentlyEElieves.that}the actions

of the CIA in opening mail also would not violate section 1702,

- if those actions Weré properly authorizéd.g/

8/ - An 1882 decision interpreting a statutory predecessoxr
To section 1702 stated that "ome is punishable who wrongfully,

- without any authority of law, or pretence of authority,” intexr-
- feres with the mail. United States v. McCrezdy, 11 Fed. 225,

236 (W.D. Temnn. 1882).

9/ . .. _Neither section 1702 nor any other statute purports to
Take from the President,:and the Executive Branch in general, -
any preexisting power to open and ezamine mail when necessary

to the discharge of the President's coanstitutional responsibility
for foreign affairs. Cf£. United States v. Butenko, 494 F.2d. 593

. (3rxd Circ.) (en banc),fEertiQrari denied, £19 U.S. 881 (1974),
_which holds that an analogous statute, although containing e

broadly stated prohibition, does not affect presidential power to
authorize surveillance when the Conmstitution otherwise permits 1it.

One other statute, 39 U.S.C. §3623(d), might be considered
to do so. .That statute forbids the opening of domestic first-
class mail without a warrant. Nothing in the legislative history

of section 3623(d) indicates that it was designed to affect the

power of the President concerning foreign affairs. See, e.g., H.R.

r5 s

‘Conf. Rep. No. 91-1363, 91lst Cong., 24 Sess. 88 «(1970).
Although section 3623(d) originated in the Espionage Act of 1917,

40 Stat. 230, it them contained only a statement that the Act did
-not affirmatively authorize.the opening of mail..- }breavez:y,'ii:fapplgles.only._
to letters of "domestic¢ origin,' and so would not affect the open-

ing of mail entering the United States from ebroad. Finally,
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9/ Footnote continued from previous page

section 3623(d) does not refer to sact:on 1702 and does not
provide criminal penalties for opsning mail without a warrant.
Nothing in the legislative history of the enactment of section

3623(d) indicates that Congress believed that it was alterxing
the elements of 187U S5.C. 81702. :

It would have been extraordinary oz the Congress without
‘discussion to have enacted a restriction upon the President
foreign intelligence survelllance power so onllquelj when,

in 1968, legislating with respect to the much greater in-

vasion of privacy constituted by w1:mtaontr3, it cafefully
disclaimed any intent to affect this area -- partly in response
to the concern that it mlght have no powar to do sO. See 18
U.s5.C. §2511(3), which is dlscussea at length in the Keith
case. The Department has not herstofore taken that view of the
statute, and to do so for the first time in connection with the
present prosecution would -- in addition to reaching only
post-1970 activities -- raise the difficulties concerning fair- ~
ness, the defense of mistake of law, and jury reaction discussed
below in connection with newly 1mooaad regquirements regarding -
the character of presidential autherization. _

The Department does not wish, howevar, to make a final deter-
~mination concerning the future interpretation it will accord -
section 3623(d) in the distorting context of the present pro-.
ceeding, vhere any position other than that set forth above

would have the flavor of retroactivs legislation.’ If in the
future any mail opening, based on express, properly limited
Presidential authority, is contemplated, we would regard as a
necessary. prellmlnary step to assurs its lawfulness the issuance .
of an advisory opinion by the Attorney General concerning the
effect of section 3623(d4d) upon section 1702. =~ . R
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We think it clear that the ovprosecution could not

establish beyond a reasonable doubt, as it would be required
to do, that the East Coast PrOjECL was not zuthorized by
the President, or by someone entitled to eact for the
President The effect thls would have on the lewallty of
the mall openlng program haS chan"ea consi der ably over the
last 20 years, the authorlzatlon G eﬂcn the court would Be
required‘to assume if the prosecution could ndt prove lack |
of authorization beyond a reasonabTe doubt) w2y have Been
sufficient at the outset to satlsty the requirements of the
Fourth Amendment but the understendlnv of the requirements
of that Amendment hes not remalnee constant.
~ The CIA mall'qpenmng program was initiated and took

shape duriﬁg.the'l9503;'.Later operations were a continuation
, of thlS prOgram'WLth changes in emDhaSLS During the 19503
and well into the 19703, the law conce?nlnc clandestlne
survelllance'was quite: dlfferent and the requlrement of
prioxr 3ud1c1al authormzatlon was different. lndeed untll
1967 respected scholars arguee that the judicmery was the
wrong Eranchief;gevetnment,te make authorization decisions coneern¥.17
'inglv aﬁy claﬁdeetine eurveillance;'umtii 1972‘egurts'he1d_ |
 that prlor Judlc1al scrutlny was untecesee:y yhen‘theWSuﬁ;

rvelllence 1nvolved,natlonel security; and azt the present
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~ . time the case law indicates that prior judicial scrutiny

D

is not necessary when surveillance of foreign powers or

their agents is involved.

The Supreme Court indicated long ago lg{ that sezaled
doﬁesﬁic mail may not be 0pened in the absence of a search |
werrant} This ruling was based upon the expectation of
privacy enjoyed with respect to the contents of first-class
mail; that prlvacy was guaranteed by statute, and courts'
'held that other classes of mail cculd be opened w1thout
‘JudlClal authorlzatlon. Those who send or receive mall
_crOSSLng the border of the United States do not enjoy Lhe
'same expectatlon of prlvacy as those senc_ng or_recelvmng
domestic first—class méil. Customs Service officers‘arev
permltted b{l}aw to open all epvelopes for necessary In-

spectlons. Therenmy'also be other reasons Wny 1nter—.;

national and domestic mail should be treated differently.f:"'

10/ Ex parte Jackson, .96 U.S. 727 (1877).
11/ 19 U.S.C. §482.
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The expectation of privacy in the conteants

O

international

L3

mail therefore cannot easily be ecuated to the expectation
of privacy in domestic mail.

No.cases have dealt with the surreptitious opening
of international mail to gather foreign intelligence or
counterlntelllgence 1nformetlon but there is a close
analogy in the 1ntercept10n of wire cozﬁunicatidns. In
neither case is property taken; in neither case is a person
delayed oxr phy31cally 1nconvenlenc~d But in both cases
private conmunications are 1nterce3ted and the constltutlonal
question becomes whether thlS intrusion must be authorized
in advance 1n a spec1f1ed way.

.

The Supreme Court S flrst coqstltu-lonal decision

concernlng wire 1nterceptlons was Olmstead v. United States,

277 U.S. 438 whlch was handed down in 1928. Olmstead held

that telephone conversatlons could be over"_ard without prlor

judicial approval, The ‘Court set out two mzjor ratlonales for“.‘t“

- its holding; first; that the interception-of vire commuriications
does'not "seize" anything within the : ing of the Fourth Amend-
ment'beceuse.there is no physicaT 1—resnas;. and lt does not ;

: prevent the partles from convers;ng; second, that the Fourth
Amendment does not reach beyond the hoze or 0v;1ce to the

_ whole world into which communications may be sent. ;Undet_the_e

‘standards of_Olmstead, which was the 1aw-v en the CIA
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mail opening programs began, there was apparently no
constitutional need for judicial epproval of a program

-

of covert openings of internationzl meil, so long as the

—_

mail was resealed and sent on to its destination without
ceﬁsorehip{- _

The law established by Olmstead did mot begin to
~ change until 1961, when the Supreme Court decided in

Silverman v. United States 365 U.S. 505, that the Fourth

Amendment applled to a listening dev*ce or '"bug" plaeed
by phy31cal trespass in the wall of an office, even though
the device aid not prevent conversations from taking place.

Silverman , however,left the remainder of the Olmstead analysis

untouched.
‘During these years there also were serious questions'

whether the Jud1c1ary was empowered under ArLlC1€ 11T of cHe -

'Constltutlon to issue survelllance orders Respected L
- ) 12/ 13/
scholars  and at least.one Justice of the Supreme Court

argued that surveillance orders issued ex parte were not
. ; .- _
part of a "case or controversy' if they ware not part of a

crlmlnal prosecutlon, ‘and so Jtdges lacked powexr to issue

them. Thev'argued; as well, that‘surveillance'orders'COQId _

12/ See, e.g., Telford Taylor, Two Studies in Constltutlonal

"Interpretatlon Search, “Selzure and Surveillance /7- 93. (1969).5

13/ Osborn v Unlted States 385.U.S.-323,~353f(l966) ‘(Douglas,

J.,concurring) .
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not be classified as "warrants' under the Fourth Amendment
because they were mot designed to seize identifiable things
and-ﬁere not ﬁreturned" to the issuing judge in the historiecal
fashion. Other objections, too, were raised. Resort to the

© judiciary, it Was'said,-would diffuse responsihility,aﬂd“
accountability for surveillance- responsible executive OfIlClals.
should authorlze survelllance when necessary, and the Constl—

-tution would not forbld this practice.l4/

In 1967, in ggtg V. United States, 389 U. S. 347l the
Supreme Court both:overroled Olmstead and 1vd1cated that Judoes
': were empowered to 1ssue surveillance orders in crlmlnal cases.
Katz held that the Fourth Amendment protects people not places
and that law enforcement offlcers ordinarily must: obtain
advance Jud;CLal approval before intercepting communications,

in wnlch there is a le°1t1mate expectation o

. Fh

privacy.
Katz however, did not resolve the questjrmiof-whethér'af}fﬂ
3ud1c1al Warrant was avallable in non-criminal cases or whether:f

it was necessary When natlonal security was involved. The

:s_'q-

. Supreme Court did not °peak to the latter question until June 19,

1972, when 1t_dec1ded United States v. United States DlStrlct

»

. Court (KReith), 407 U.S. 297. The United States argued in that

—_—

14/ See, e.g., Taylor,supra, at 90.

¢ A Lo .’ e a s - LT. el R - P . I - P - -- T
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case that the requirement of prior judicial approval should

D~.~_L

not apply to surveillance carried out to gather information 5

argument which would, of course, support the propriety of
the-CIA meil ebening ﬁfograms eé welllas ef ﬁireuihtefeepﬁions
for that purpose; The Supreme Court rejected part of the
argument and held that a warrant is required for electronic
surveillaﬁce in doﬁeetic security investivetions.. The Court
made it clear however, that it was setting aSLde a lengtay
history of contrary practlce 15/ and thaet it was reserVLn? for
dec151on in the future all questhﬂs concernlng the procedures
required to be used to.gather foreign 1n;elllgence.l§/

The East Coaeﬁ‘?roject ended eight menths afteﬁ Keith
was dec1ded Kelth affected the p*oprﬂ ty of wa*rantless
forelgn 1nte111gence survelllance but it dld not dec1de lt
' Thase courts whlch have dec1ded the issue Have upheld such
Warrantless survelllance, and the Deoartmen; of Justice has
consistently taken the p051tlon in the cour ts, beLO?e congres¥
”31onalﬂcomm1ttees and in publlc statements that the President or
the Attorney. General may authorize llmleeﬁ electronlc sur"elllancee
5°f]£9feign ppwefs Q; the;r agents epriLorelgn %ptelllgence |

15/. 407 U.S. at 299, 310-311. o o
16/ k0% UIS! at 308309, 321- 322 e TR e e
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purposes.  The CIA mail opening program was not authorized )
with the care and clarlty that current practices and, we :

believe, the Constitution now require. But these principles

have evolved so rapidly during the last two decades that

‘they would have sounded strange to those who initiated the

program during the 1950s and continued'it,dufing tﬁeel9603.
| ' A;retroactive application of newly enunciated.Eburfh.Amendé

-ment pr1nc1ples to persons whose conduct took place before

'
4 orob o ¢ A s £ i ke £ et 218w

- the principles were established could, of course, not deter

11ke conduct; and it would be unfair to punish federal o

eﬁployees for doing‘thingé'which, as the law then appeared,
'ﬁere not'illegal. The Supreme Court has held that changes

in Fourth Amendment law should not apply retrogctively.

United States v. Peltier, 422 U.S. 531 (1975). That
‘prlnclple surely applles to criminal pvosecutlonS-
'agalnst those who may have transgressed the Fourth

Amendment no 1ess than it does to the app71catlon of the
18/
ekcluSLOnary rule, whlch was at issue in Peltier.”

‘4

e

17/ Compare UnlLed States v. Brown, 484 F.2d 418 (Sth Cir. 1973),
certiorari denied, 415 U.S. 960 (Lﬁ7ﬂ), and United States v.

' Butenko, %494 F.2d 593 (3d Cir.) (ea banc), certiorari denied,

419 U.S..881 (1974); with Zweibon v. VltcneTl ‘516 F.2d 594 .
«(D.C. Cir. 1975) (en banc), certiorari denied,. 425 U.S. 944 (1970)

18/ . See also Wood v. Strickland, 420 U.S. 308, 321 (1975 which
bolds that certain executive. oLfﬁc1aTS are llable in- demaves, )
“for a violation of corstitutional rights only if they act in- -
"lgnorance or dlsrecard of set;lee, l“G‘SDLL&ble law--ef'
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The role of authorlzatlon zand its legality also is
affected by changes in the law of border sezarches. It has
long been accepted that things crossing the border are

. 19/
governed by special rules allowing seazrch.  These

"constitutional‘rules do not allow the govermment to subject

a person to legal disabilities on account of his lawful -
‘ 20/
communications,  but they alTow federal officers to open

the mail without warrants to loo“ for contraband and
. . . . . . 21/ .
dutiable items, including pornozraphy. These rules may

'affeCﬁ‘the expectation of privac& surrounding international

correspondence. - Moreover, the intermaticnal exchange of -

idéas especially with citizens of potentially_unfriendly

‘powers,'may be on a different footing from the domestic

, 22/
exchange»of ideas,

19/ See Cotzhausen v. Nazro, 107 U.S. 215 (1882); Califafniaﬁ;
Bankers Ass'n v. Shultz, 416 U.S. 21, 62-63 (1974) '

20/ Lamont v. Postmaster General, 381 U.S. 301 (1965)

21/  United States v. Thirty-seven Ph
(1971); United States v. 12 200 #c. R
413 U.S. 123 (1973). -

otcora Dhs, 402 U.S. 363
eeis of Super 8 mm. Film,

22/ Kleindienst v. Mandel, 408 U.S. 753 (1972).
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ntil it was widely thougnt that the border

seatch rules allowed the inland szarch of persons and vehicles
near the border for contraband and dutiable items.23/ The
large majorlty of courts uphold the legality of opening envelopes
at the border. Six courts of appeals have held that Custowms
'offlcers may open envelopes without p*ooable cause or search
warrants to search for contraband, although one court of appeals
has held to the contrary.f The Supreme Court may resolve the
dlspute ln the comlng months 24/ The scope of the "horder .
,‘search" exceptlon to the warrant clause of the Fourth Amencment
Would certainly bear upon the lecallty of any authorlzatlon to
lnspect 1nternatlonal mail.

The dlscuSSLQn sa far has traced changes in the law,
durlng and after the txme of the mail openlngs by the CIA,
that would affect the lawfulness of a properly authorlzed
survelllance.‘ The law also has evolved in recent years_:"
concernlng the form an authorlzatlon must take and therfﬁ'
-restrlctlons that must be observed.ln exevc131na any authorlty
delegated to approve the activities. Questions regardlng
the nece551ty for express delegat_ons by the PreSLdent of hlS

constltutlonal authorlty and for periedic reeyamlnatlon of

23/ Almelda Sanchez V. Unlted Stat es, 413 U.S. 266.  The
. extent to which Almeida-Sanchez al ered exlstlng law is dis-
cussed in Unlted States v. Peltle supra, £22 U.5. at 539 542,

24/ . United States-v.-Ramsez certiorari granted October L, .
1976, Wo. 76-167. _ :
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the activities in light of the need for the information and
the intrusiveness of the techniquas employed have only
recently been addressed. These questions arise, in this_
case, because the pre51dentlal attnorlza ion for the East
Coast Progect - if there was such autborlzatlon -~ may. have
been presnmptive rather than express; that is, it nay have
been in accord with the Wellnestabllshed principle applied
Cin other areas of the law that ‘agency heads are deemed to
have been delegated those inherent preSWdentlal powers
necessary to meet the responsrb111t1es of the agency.
Mbreover the approval for the openings was not lumlted in
tlme, and responSLble off1c1als apparentlv did not reexamlne )
the provram on a regular baSlS to deternlne whether 1t
should be- contlnued |

Although the . Pre31dent may, COPSlSLent with the

. Constltutron, authorlze certaln forms of survelllance to
gather forelgn 1ntelllgence 1nformat10n wi thont seekingT>
prior, approval from the Judicial Branch, the Department»'
belleves that the evolv1ng law in this area requlres such
-authorlzatlon to be express Thevexecutlve 0rf1c1al to
whom the power to approve such survelllance na; been

delogated must take steps to assure” hlmself that the =

_‘survelllance 1s reasonable under Fourtn n:endment standards.

PR ~'_ e =
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He must consider the mature of the surveillance and.the need )
for the information sought in determining whether to approve

the activity,and then he must periodically reexamine the

activity to ensure that it continues to meat constitutional
standards; In urging the courts téraCCeat'executiﬁe
authorizations of surveillance, the Depariment has argued

that in each instaﬁce the personaT approval of the President

or his delegere such as the Attormey General, Would be

'employed to ensure the degree of con31der tion and control

25/
necessary under the Fourth Amendment. " M, Justlce Whlte

concurring in Katz, 1nd1cated that he mould accept such

’executive'approvel of'survelllance, but only if it was

explicitly conSLdered by responSLDle ofl1c1als and properly
26/ - .

delimited.

It was ‘only recently, in Unlted Srates v. Ehrllchlen,

- that a court of appeals concluded that a‘warrantless forelgn o
1ntelllgence search may be author*zed only by tne Pre31dent or"

Attorney General personally, and that the authorlzatlon must

*
w

25/  See, e,g. the Brlef for the United Seates in the Kelth
case. .

26/ 389 U S et 364 See'also the op1n101s in United States v
'“Brown, supra, and United States v. ‘Butenko, supra. :
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meet standards of consideration and limitation similar to
those the Judicial Branch would imposz om itself. 27/

b3

The law we have described. is o xrescent vintage. As

m

was pointed out earlie;; it was far Zrom clear until 1967
that the judiciary wquld bécoﬁe invoilved in issuing'warraﬁts
for surveillance even in criminal casas. Not until after Katz

,did’courts;5egin to consider and delineate the requirements
of specificity, fersqnal tésﬁonsibility, and limited duration
thaﬁvtoday-liﬁit~the'exercise-bf Executivé Branch poweréQ:

"It seems fair to comclude that, at the time the East Coast

' Project began, it was assumed that .the President could,

Y

without issuing explicit delegations of p

Q

war, allow others
'tO'speak‘for him in thiélﬁigld. So far as the CfA-was
goncerned, the words of.anyone who appeared to be authorizéd
to sbéak.for'the Président hé& the szme legzal effect_as>tﬁe

' President's own words.

27/ " No. 74-1882, D.C. Cir., decided May 17, 1976, slip op. 31.
Fhrlichman involved an inexplicit mandate which gave a general
Instruction to accomplish a particular end but did not discuss
the means or techniques to be used to reach that end. - Unlika
- the Fhrlichman case, there was an auza of presidential authority
permeating the mail opening progran for the two decades in
which the technique was used. In addition, the program was not
carried out, as the physical search was in Thrlichman, by 'an - -~
amorphous, ad hoc unit with no tradition of public service aid no
clear lines of responsibility," slip op. at 30, but by the unit
-of government_established_by.Congress,for_the conduct of foreign
intelligence operations. * 7 . 07 ST :
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Although President Eisenhowsr passed upon many foreign
intelligence projects himself, he allowed Allen Dulles to
speak for him on others, and CIA personnel may reasonably
have assumed that Dulles did so with regard to the East Coast.
Project. Presidents Kendedy and Johnson often spoke through -
their subordinates -- ox at least appeared to do eo in

11

order-to.maintain "plausible deniability." Any CIA Personnel
whovdiscdssed the metter'with Attorney Generai Mitchell
mlght reasonably have assumed that T-’reslde}:u: leon acted dn
this respect through the Attorn ey General. Untll varlous
courts rendered several dec131ons within the past yvear, there

was llttle or no- 1nd1catlon from the JLd’ClarY that

PreSLdents (or thelr surrogates) were *equ1red to act

| -~ through exp11c1t txme 11m1ted orders 28/ tne entlre concept

- 28/ Indeed' even as late as 1976 the courts seemedtd‘accept_if

of "plau51ble denlablllty taugnt the opp031te

an implied authority in the Attormey General without a written

‘delegatlon of authority from the President. Ehrllchman supra.

&
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C. The Defense of Mistake.

Suppose, however, that it were concluded that pressnt
Fourth Amendment standards equltably could be applled to the
’East Coast Progect _and that under those s_andards _the author -
izations -~ 1f any there were -~ would be insufficient to
justify the 1engthy-&nd deeply intrusive program that was
actually carried outn The trial court, anﬁlthe jury, then
 would be requlred to determlne whether tbe defendants made a.
’mlstake, elther of fact or of law, sufficient to make tnem.not 
eulnabie for violation of 18 U.s.C. §1702.

Mlstake of fact generally is recognized as a defense
in crimlnal cases; mlstake of law is not. The present case
' would present both klnds of defenses -- mistake of fact to the
'ettent the defendants reasonably believed there was preSLdent1a7

autﬁorlzatlon for. the East Coast Project, if in fact there was

V.none-'and mlstake of law to the extent the detendants reasonably.f=d

'.belleved that the authorlzatlon was legally suff1c1ent if 1n'd
law it swas mnot.

uThe'mistake.of fact defense might not have to be
4ralsed by the defendants, smnce under tbe c1rcumsta1ces of tﬁls

- case the prosecution Uoqu have difficulty establlsm.ncr tha- no

'authorization in fact existed. Because of the_age of the evi- =~

: dence the deathsof 1mportant part1c1pants in the events and

the str1v1ng for plau31ble denlablllty ‘that 1ed to an ab;ence.

of written records, the prosecutlon would be unable to prove;”
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beyond a reasonable doubt that there was no presidential
authorization for the East Coast Project. It would therefore,
for practical purposes, have to concede that the mail openings

were authorlzed and to argue that the autn0flzatlon was

- ineffective.  This would make it unnecessary for the defen—A

dants to raiee a mlstake of fact defense; the prosecutlon
Smely could not prove beyond a reasonable doubt that there
was no authorlzatlon-,'t

“This Would'theﬁ.lead to the assertion of a misteﬁe of_i
iaw.defense: Mistake of law generally is reedgﬁized as a
'defense in crlmlnal prosecutions only when a law or an'euthori—

tatlve legal deClSlon or interpretation misled the defendaﬂt

redsonably to belleve that his conduct was Tawtul 29/ Crlmlnall'

conv1ct10ns in such c1rcumstances mould irpose crlmlnaT‘sanc-'~
._tlons for conduct whlch the defendant could not reasonably
: _have known was unlawful 30/ In any potentwal mail openlng
-prosecutlon however the normal foundatlon for the detense
would not be_present. No statute or judicizl decision ever
ﬁ _

afflrmatlvely establlshed or annoupced that the mall opening
'prOJects or. conduct closely analoﬁous to thenm, were '

'13WfU1 | and Attorney General Wltcnell s DObSlble approval OL

the prOJects “lacked any 1nd1c1a of a for3e1 con51dered Oplnlon

’

' 29' See Model Penal Code §2 04(3) (b) (P o D 1962)

- 30/ CE£. Bouie v. Clty of Columbla, 378 U S 347 (1964) Brlef
“For the Unlte Sta zn Marks v. United States, No. 75- 708

argued 11‘? r?:\f'? Spupgeerﬁge %ert %\_T‘ove—vger ]1 anai E 58173”00083
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of law that the defense normally would requite.
Notwithstanding this, the Department believes that
the circumstances of the case could Very wall induce the trial
~court to instruct the jury on a mistake of law defense brozder
‘thah that:generaiiy feeegnized, perheps on the ground that a
reasonable belief in 1awful authority would negate the intent
that section 1702;requ1res.§l/ Indeed, in the recent decision
of the DiStrict of Columbia Circuit Court in the Barker and
Martinez case, the ﬁfeueiling opinions of tﬁo judges conciuded
that expansive ueriants'df.the'defense pronarly were available
to defendants who, as private citizens, had assisted a White
'House official 1n what purported to be a vatlonﬂl security

“search. Judve Wllkey concluded that the defense properly would -

31/ Certaln staff documents prepared in the CIA at several
points in the East Coast Project's operation expressed the view

that, under generally applicable domestic statutes, mail onenlng‘_d

was unlawful. These documents, however, were not prepared by
attorneys; they were not, in any sense, considered legal judg-
. ments; they did not conclude that, because of unlawfulness, the
project should be terminated. To the contrary, their point

appear$ to have been that the apparent unlawfulmess would ser-

iously embarrass the Agency if the progra=m ware exposed, per rhaps
especially because the true purpose and authorization of the
~ project could not be exposed in JustlﬂlCaL70n The Department
accordingly does not believe it likely that such documents can
be taken as indicating that the defendants subjectively wer =
aware that the project was legally unjustified, or refute Lhelr ’
probable defense that they believed-it proper -in-the exercise of
presidential power, supervening genewrally applicable law, to
proteet the natlonal securlty
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apply if the defendants could show Zacts justifying their
reasonable'teliance on the Whit- Eouase official's apparent
authority and a legal theory justifying thelr belief that
L theVapparent authority'was lawful. Judge Merhige concluded .°;
that a defense would be available if the dzfendants reasonablp f;
‘relled an an apparent 1nterpretatlon of lawful authority by
the Whlte House off1c1al

' Even 1f the trlal court dié not choose to‘give an
,expansmve mlstake of 1aw instruction, the Depattment believes
that conSLderatlonsof fairness would lead the Judge to allow
the 1ntroduct10n of ev1dence bearing on the defendants motlves
: and the c1rcumstances 1n Whlch they acted -- ev1dence whlch
fwould in the Department s view, c*ltlcally lnfluence the Jury s‘
Judgment. ;' S -
o '.fb.: Problems of Proof

Even if the prosecutlon could overcome ‘the argument
_ that the East Coast Progect was adsquately authorlzed and
'-even.lfvlt could successfully meet the defense of. mlstake it
still would not follow thatrthe prosecutloL would be successful
The prosecutlon must prove 1ts entire case beyond a reasonable
' dqut’. Once a defense g01ng to eny of the elements oF the offensed
hes-been ralsed, the'prosecutlop must resmond by negatlna that
defense beyond.a reasonable doubt.32/. o

32/ See Mullaney_v Wllbur 421 U.S. 684 (1975)
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Problems of proof are difficult whenever the prose-

cution seeks to prove a crime that took place long ago. %
Statutes of limitations -- which for most federal crimes are

five years -- are designed to aTlev1at these problems by

creating a policy of repose for offenses not Drosecuted within - T
a few yeafs of their commission.33/ Although the statute of
11m1tatlons appllcable to 18 U.S.C.§5.702 and 371 Qould allow

a consplracy prosecutlon for the entire East Coast projecﬁ

S0 long as any overt act of the conspiracy (such as the opening

‘of any envelope) were commltted Wlthln five years of the date

of the filing of the 1nd1ctment, the technical DQIEWSSlblllt]

"of a prosecutlon could not overcome the enoTmous problems of

*.-proof entalled in establlshlng, beyond z. reasonable doubg,
’1,'cr1mlnal culpabllvty fdf events that took place as long ago R
"'.m-_',as 1953. ST S %
. The clearest lllustratlon of the diffi ulLy in mount1ng -

a successful prosecutlonlls the deaths of persons who were major
if”participants in the events. Presidents Eksenhower, Kennedy and
Johnson are dead; they cannot disclose what they knew of the

;East Coast Project or what they may nave aLtHorLzed AlexDul&s J}_

Edcar Hoover Posmasters Genaral sevaw? (11_\:"1:0"‘8 of the ope:atmg dlv:Ls_ms _

 of the CIA ~- all of them persons who may have glve1 sopgh;, 'l”_~'
or obtained authorlzatlon, or cont:olled the scope or duration

of the méil_opeﬁ;ngél-f'aréfdeéd:

33; See generally the Brlef for the United Statés in United

.Srates v Ge ertigorari raﬂtﬁa October 12, 1976,
g Re ease 2004/03/12: CIA- RDP80IVI00165A001900130008 3
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If documentary evidence reliably establishing -
authorization or lack of authorization existed,Aor if
documentary evidence establishing personal responsibility
for the‘scope or duration'of the East Coast Project could
be found, it ﬁight be possible to prosecute successfully

despite the deaths of 1mportant persons. But the concept

r——————.

of "plau31ble denlablllty 1ed the pr1nc1pals to act WlthOLt ) é;;}’

- making a paper trall" that could be used to reconstruct

thedir acts. The absence of documentary eVLdeﬁce was
rlntended to frustrate enemles oxr potentlal enemies aad

to protect Presrdents- 1n practlce, at least in this case,

1t also has the effect of frustratrng the Department s

ability to prove crltlcal facts beyond a reasonable doubt

1n court Whatever use thlS pracLlce may have had the
understandlng of the present state oF the law artlculated
here by the Department of Justlce requlres that it be

eliminated for reasons dlscussed in part III below.- _

The gaps and amblgultles in the ev1dence avallable in

1977 also would make it difficult to overcome a derense of mls—
taken reliance on what appeared-to-be-proper adthorlzatlon. “In - .
_i95§;wwhen thé'ﬁast_C®ast_Project Was_beguntdaﬁddtor at.leest_a‘ :
sﬂbétaﬁtial'portioh'Of:the period of its'operation; there was an
acute consc1ousness on the part of the publlc and the government>

allke that serious forelgn threats -- of boLh overt aggressron B

- Approved .For Release 2004/03/12": CIA-RDP80M00165A001900130008-3 .
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and covert subversion -- required extraordinary vigilance.
There was widespread, if unjustified, belief that opposition
to government policies, occasienally expressed violently,
was geﬁerated, encouraged or supported by potentially hostile

.foreign'powers. These concerns uncuestionably affected per-
ceptions of the government and of presicdential power to respond
by u51ng covert actrvmtles, These attitudes were.reflected ine;A‘
ithe men Who authorlzed and conductad the mail openinos provram;
-The reasonableness of thelr attitudes would 1nfluence in sub-

' stantlal part, the reasonableness of their beliefs that they
were entitled to act.ae they did. A trial of this case-there-'
fore Would open a searchincr inquirv imto the perceptions of a.
generatlon of Amerlcans, it would be, as Professor Wechslexr
put. it durlng the course . of his coaSLTLa ion Wth the Department

to lndlct an era" and would raise fundenental Jurlsprudentwal

questlons congern_-mb the app]_lcatlcn and use of the crlmlnal law.

The defendants in any mail openings prosecutlon Would
be able to present c1rcumstant1a1 evidence to lndlcate that
.Dlrector Allen Dulles secured Preswdent Llsenhower s approval

"f_for the East Coast prooram, at least, tne potentlal defendants
; reasonably could have belleved and aDDa_e:tlj ard oelleve that he had
‘.The potentlal defendants,‘ln any event, contlnued a progra_ ‘

already begun -- a program that, by the time Rlchard Helms

became Director of Central Intelligence, had acquired a

~ Approved For ReleaSe--ZO:(A).4IO3I1»2.: CIA-RDP8OMO0165A001900130008-3 -




N - 47 -

..' o ~ 'Approved Fo?ﬁelease 2004/03/12 : CIA-RDP80M00165A001900130008-3

bureaucratic momentum of its own., The Agency's highest
officials could have had every reasocn to suppese that, within

the government itself, the program was thoughtr fully con-

(o

w0

sistent With the aovernment's purposes, re ponsibilities, .
and powers. Potentlal defendants could reesoeably haﬁe' |
J_belieVed that Presidents succeedbmvp?esiden ~ Eisenhower,
and other hloh off1c1els of the govarmment's lntelllgencei
Mestabllshment durlng thlS later period, knew at least 1n a"
general way of the fact that mail openings were taklna |
7place and in a generel Way, acquvesc d in the practlce’
Furthermcre, certain senior officials of both the Kennedy
_eand Johnson Administrations have st:*ee to the Department
B that although they knew nelther their ﬂe*“re nor" thelr i;:

scope, they personally were aware of the ezlstence of

L mall openlngs and were convmnced that the P:eSLdents under

:ﬁ;?whom they served must have known as well. In lloht of sueb

ev1dence, the Department almost certalnly would encounter
;the‘gravest dlfflcultles”;n prGVLng_gLL t beyond a reason-
"_able doubt. - ; : ‘ . _ e

: The weaknesses of the- ev_derc ; coﬁoleed Wluh the chances

l‘;ln the 1aw durlng the course of the East Coest Progect make

it unllkely that a prosecutlon could succesd. An unsuccessful

.- prosecution in a case of  this naturs would be most undesirable,

(g P
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.It would not establish standards to guide future conduct;

to the contrary, an acquittal might be percaived, rlghtly or
wrongly, as an indication that prograzs such as the East Coast
Project are mnot now illegal -- an indicztion that the Depart-
ment_of-Justice<beliavés would Be most unfortunate. Moreover,
eithexr the trial judge or an appellate cour:t, sensiﬁg the
equities of the case and the possibility that the defendants
'may have labored under an erroneous, albeit reasonable, bélief 
_that they Were entltled to act as th ey di | m'Oht expand the
.avallablllty of a "mistake of law dafensa more than the De-'
partment belleves lS warranted .A p:qaacutéon in this case
‘rwould present the courtS'WLth the sort of pard facts that lead ;'

”~

 _to bad law

Even to. 1nst1tute a prosaCL ion znd to win 1t mlght

‘be unfalr.<'1f the potentlal defendants in Zact had a reason— *i_;jﬂ:

able bellef that they Were actlng pu:su;n to lawful preSL—
;¢2  dent1al authorlzatlon a prosecutloﬁ so many years later could ffV“'

“appear to be a v1nd1ct1ve klnd of second-guassing. All the'”

worse to use the_crlmlnal_sanctlon in hindsight agaxnst 1n-_¥_,'

-d1v1duals when what we now see as wrong.was not so much the‘

,mallcn conduct of 1nd1v1duals as a distuxrbing and dangegous

.-.-.-:,

s .

' 'policy of government. Brlnglng a cv_n l prosacutlon e5pec1a11y'
- when it Would in all likelihood fal is‘;ot the dnlY'mm:even'

the best way to establlsh rules of copaacL. The enunciation:

: Appﬂ’)vgd_ F_or Releasé'20_0_4IO'3I12 : CIA-.RDP80M00165A001900"1 3'()008;3 T
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of a clear interpretation of the Constitution and‘the
criminal law that stands from this time forward as a barrier
against such activity, whether by rogue individual officials
or b; the creation of an illegal policy, avoids the high
risk of failure at trial but assures that the criminal law ‘" '”
can iustly'be brought to bear on any further conduct of this
sort. | | : |
f1I.  THE DEPARTMENT BELIEVES THAT COSDUCT SIMILAR TO THE =~
;. EAST COAST PROJECT TODAY WOULD 3E CLEARLY TLLEGAL. =~ .o 7.~
_fhis reporﬁ hos deait_so far with the probleﬁszrn Ti
» Eringinv and:winniﬁg‘a prosecution for the CIA's mail inter—?
ceptlon program.- The attentlon to the d;ffvcultles ln the
_'case should not obscure the‘most 1mpo ant of the Department s'r:>
‘concluslons -; that any program similar to the East Coast

Progect 1f carrled out today or in the future, Would v101atevﬁ““f

| the law. ' The Department therefo*'e wole not hESlta.te o i

-prosecuteAany-personsi~whatever their office, who may become"°

1nvolved in such a program.
EY

The East Coast ProJecL'arcuably waé authorized Byr

Pre31dents and thelr delegates d,rlnc a2 time when the Fourth R

',Amendment was understood to. be less. rrvorous in 1ts requlre—n

ments. Such a program conductea today could ‘not meet thﬂ‘

requirement of authorization. : : p .

-
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With respect to the present situation, Executive
Order 11905 withdrew any prior authorization for CIA mail
opening programs. That order, issued February 18,
1976, prohibits the national security agencies covered by
the order from "[o]penlng of mail or examination of enveloons
of maill in the Unlted States postal ehannels except in accord-
_anee_nith_epplieable'ststntes and_regulations." ‘No:stetute
or'regulation'authorizes the CIA to open or reed mail.

. More 1mportant however, the Department of Justlce
vbGIIEVES that the PreSLdent lacks “he authorlty to. authorlze-
a program comparable to the East Coast Progect whether’ or
not Executlve Order 11905 continues in effect. _ This is so
‘ffor a number of-reasons. As this report has dlsenssed'above;n:

- the Executlve Branch may ‘exercise its constltutlonal author ty ¢

to engage in certaln forms of su*vellWence Wlthout the prlor '

'?.approval of the Jud1c1al Branch only if it determines whetner fEEVE

 the’ Facts Justlfy the survelllance renders a formal ertten f”\““.

"authorlzatlon, and places a tlme llmwtatlon upon the sur-

;

‘velllance. The authorizing officer must ect]pursuant to an

.exPress,_written'delegation of presidentia1 authority .The

" Fast Coast Project and anythlng s.mllar to it, Would not

.satlsfy these standards.u much of the prog am was. unreasonablylf
broad in scope it was not exp11c1tly autnorlzed in writing
and it-was not subJected to frequent reexamination toV“
‘ determine whether continuation'wes-aopropriete{. The

requlrement of a formal wrltten authorlzatlon means that

Approved For Release 2004/03/12 CIA RDP80M00165A001900130008 3
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the ”plausibie deniability" concept may nsver again be

used as an excuse for lack of eviéence o lawful authority..
) The establlshment of a program of surveillance could

be Justlfled only by the President’s foreign affairs powers.

But’ the eXLStence of such powers does not velldate every f. ;t'""

actlon taken in thelr name. . There must in each case be a

»suff1c1ent baSlS measured in iight of the private interests

the’ survelllance 1n§ades, fot belieting'that the survelllancejie,:

is”ﬁeeessary'te se:ve the iﬁportant end that purportedly

.jﬁetifies it;: It:muét in other words, ba Teasonable in scOpeﬁ'-M“

| aﬁd auration;fas "reasonable has come to be deflned by the

‘courts ln cases 1nvolv1ng wiretapping. Yo open—ended authorleei'r'

zatlon of the sort 1nvolved in the East Coast Progect would beﬂ_i?n.

suff1c1ent.' The Department does not sugg that thls'means

that there must be probable cause to beli eve that every 1etter;;r”

‘-sought to be opened under such an author 7 would contain.h*f
.forelgn 1nte111gence 1nformat10n,' any more than there must be B
_probable cause to believe that every telephone call that 5

'mlght be overheard durlng a wire 1ﬂtetce3::on for crlmlnalr

investigative purposes, Wlll 1nclude a d"seLDSLOn of crime,.

But there must, at a minimum;be-a cetermin ation that the 2

facts justify the survelllance and that it is no more lntrusrve

-
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than is necessary to that end.34/ The stzndards that guicsa
presidential conduct and the conduct of the Department of
Justice draw their substance from the evolving priﬁciples

of Fourth Ameﬁdment jurispruderce. Under those standards the

‘East Coast Project could not now lawfully be approved.35/

34/ - CE. United States v. Martinez-Fuerte, tog U.S._-. 9%
§. Ct. 3074 (1976) (cars may be stopped s ithout probable .cause .
~or a warrant for a brief scrutiny, so loq~ as the overall pro-.
gram of stopping cars is reasonablz and productive); ‘Camara v.
Municipal Court, 387 . U.S. 523 (1967) (warrants to searcﬁ houses
may be obtained on probable cause to believe that a building
code violation=has occurred)

Bulldlno on this and sxmllar Suprene Cor:t analyses the ' o
Administration proposed 1eglslat101 to p*ovlde for the issuance
of a judicial warrant -authorizing the use of electronic sur- o
. veillance-in foreign 1ntelllgence and foreign counterintelligence ..
.cases. - That leglslatlon would ha¥e required proof 6f probzble
" cause that the target of the surveillance was a foreign power or ~
~an agent of a foreign power and a submission of a certification
signed by a ‘high level executive official that the information... '
sought was necessary to. the foreign intelligence or fore1g1
counterlntelllgence needs of the federal 50ver1ment It also” - .. -
-.required the court's review of procedures o mlnlmlze the acqui-~ .-
v'31t10n and retention of extraneous informetion.

35/ See Unlted States v. Brown, supra; Uﬂlted Seates v. .
- Butenko, supra; United States v. uqulcnzzn supra. On the
constitutional standards for the ¢DPrOVal of domestic wiretaps,

" see Berger v. New York;, 388 U.S. 41 (1957); Katz v. United States,
SLpra United States v. Kahn, 415 U.S. 143 (1974); United States
.Scott, 516 F. 2d 751 (D.C. Cir. 1975); certiorari deniecd, 425
U S 917 (1976): - CFf. United St es v. Donovan; cexrtiorari granted

424 U.S. 907 (1976), argued Ootobe: 13, 1976. : .
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IV. CONCLUSION
The East Coast Project would now be illegal, and
the Department would not hesitate to prosecute those who
participated in such_a,ptogram in the futuret The applicable
law has not always heen so clear, nowever, so that a prose—"“‘ o
cutlon brought now for a course of conduct that spanned ) ‘
1953 to 1973 mloht be unfal.r to defendants who belleved that .
fthe program they were conductlng began w1th preSLdentlal -
32 _authorlzatlon and contlnued w1th tnls assumed authorlty
i'FLnally, because of dlfflcultles of proof that have been broucht-ifw
*about by the 1ack of ertten docueentatlon the lapse of t_me, |
}che fadlng of memorles,'and the deathsof ey part1c1pants the .
o Department does not belleve it could prove beyond a reasonable -7w?:
2..doubt that the potentlal defendants are crlmrnally responsible

ffor thelr part1c1patlon 1n the mall openlng progrmm

Questlons of the legallty of 1nte111gence methods end

of the scope and exerc15e of the natlonal securlty power dld
not each the courts untll thlS decade. Lhe_preeedlng'sect;ons }»~
of this report havevdescrlbed the developﬁent,'ptimatily-in the -
'laStdten'Yearé, of Fourth Amendment law gOVetning the*uee'by - -
" the Exeeutive'Braneh‘of'strveillance that;intades:pritacy;'and':
.the prlnc1p1es that the Department belleves now govern its

‘_scope and exerCLSe.' But Whatever can be said about the law now

* Approved For Release 2004/03/12 : CIA-RDP80MO00165A001900130008-3
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the Department believes at the time the potential defendants -

acted, there was a substantial basis for thinking that the

law was otherwise. What would make the contemplated prose-

cution particularly unfair is the fact that ignorance of

the developing law, and the consequent existence of erroneous

,assumptlons of 1egallty, were in large part the fault of theb

. government and 1ndeed the Department of” Justlce 1tself The

' Department s own attltudes toward mail openings as. a means of

f_gatherlng forelgn 1ntelllcence must haveiappeared.ataleast.-.'l:7'

dequlvocal Althouvh after 1966 the ?Bi-did not en0a3e7in T

’of tHe CIA’S East Coast Progect On tvo o"caSLOns early 11_

lg the 19603 the Department conSLdered crlmlnal p*osecutlons

'imall openlngs. In each case the D partuent decllned or Wlth-
“drew prosecutlon. Whether it did so becatse lt feared that the‘.

:eVLdence would be excluded as, 111eca11y obtalned or whether 1t

mall openlng, 1t part1c1pated in and ﬂas the prlmary benef1c1arj

that Would have been based in part on ev1dence deered fron FBI

fdld so_to av01d reveallng the eXLS_ence of the mall openlng -.fiiﬂ'

progects the effect was the same: it allowed the programs to
go on as before, and it dld not instruct the FBI or the CIA

to cease openlncr mall What is mo*e, in tqd mld 1960s

-~connectlon w1th Senate subcommltt hearlnvs on p0551ble coaern—A

'mental monltorlng of the mails, and again in the early 1970s,

-~ Approved-For Release 2004/03/12 : CIA-RDP80M00165A001900130008-3
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the available evidence indicates that the then Attormeys

vities and, in the latter instance, of their possible scope.

Again, no steps were taken to determine what the programs
O

encompassed or to question in any way their legality. .

Dﬁring the period im which the maill openings took.

place, there'was'nc clear control to ensure that arguably "

~valuable 1ntellloence technlques would be employed only Wlth

'careful attentlon to thelr legalwty and their effects on :

'-tutlonal controls, and thelr apparent contentment to 1eave the g

N Indrv1duals operatlng in thlS field to proceed accordxng to

1nd1v1dual rlghts The absence of deflned control was perheps
in part the result of the necessarj secrecy, even w1th1n the
government, that attends intelligence operatlons and of the
desire for "plauSLble denlablllty" by the PreSLdent " What-
everwlts cause, the fallure of off1c1als at the hlchest levels.
who were generally aware of these activities (thouch they did

not part1c1pate 1n them) to clarlty the 1av and establlsh 1nst1—

thelr best estlmates of legal cons_ralnts in a vague and yet
vitally important area -- all thls would render a prosecutlonA

by the‘government hypocritlcal. What rea11y stands indicted as
'a'tesult of the information which the Department s 1nvest10atlon
has disclosed is the-eperaticn 0of the govermment as an 1nst1tut10n

specifically, its failure to provide adequate guidance to its

-
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subordinate officials, almost consciously leaving them to
"+ake their chances" in what was an extremely uncertain lezal
environment.

One of the purposes, if indeed not the primary purpose,
of the criminal law is not merely to punish past wrongdoing

but to prevent wrongdorng in the future. If the present prose—"

”:cutlon were the only way, or even an errectlve way, of acb1ev1nv o

that result 1t mlght be cons;dereddes;rable desplte elements

-of unfalrness and the almost certain lack of success lnrobtalne‘

‘1ng conv1ct10ns. It is of course recognlzed that whether a

conv1ctlon could be achleved onWy can be determlned by the'

brlnglng of a prosecutlon. The failure to conv1ct however,

_would hlnder the development of the standards ‘that we belweve

‘the 1aw now establlshes. 'The Depe:tmeqt be11eves thet the-'

obJectlve of preventlng repetltlon of such act1v1ty can better

“1be achleved by other means.

Substantlal 1nst1tutlonal changes in order to assure

adequate protectlon for 1nd1v1dual rights in the conduct of

T4

intelligence operatioms have already been made. Executlve

“Order 11905 cleariy'delineates the proper responsibilities of

each of the 1ntelllgence agencies and establlshes a detalled

.structure of over51ght and approva1 wnlch 1ncludes substantlal :

' Approved'F'or Release 2004/03/12 CIA-RDP80M00165A001900130008-3
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particiﬁation by the Attorney General. Moreover, this : o
report itself, which is a departure Irom normal Department
practices, is meant to serve the purpose of clearly and
publicly describing the Department’s view of the current
law. It serves as guidance for all rederal off1c1als acting
in thlS area, and as falr notice that any Lallure in the  '
e ‘future to comply Wlth these newly developed but now clearly

enunc1ated standards w111 result in prosecutlon.:

“pomsriot - Approved For Release 2004/03/12 : CIA-RDR8OMO0165A001900130008-3 -
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