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att

Honoreble David N. Renderson

Chairasn, Subcommittee on Manpower
and Civil Service of the Comalttee
on Post Office and Civii Service

House of Representatives

Washington, D. C. 20515

Deaxr Mr. Chairman:

This is in response to your request to the Secxetary of State
dated June 10, 1970, for the views of the Department of State
on §. 782, & bill "To protect the civilian employees of the
executive branch of the United States Covernment in the en-
joyment of their conatitutionsl rights and to prevent un-
warranted governmeatsl invasions of their privecy."

As previously stated in its Yeport om 8. 1033, & similar bill
of the 90th Congress, the Department of State Bupports the
stated purpose of 8. 782. However, cur review of the bill's
provisions has led us to comeclude thet sections 4, 5, 6 and

7 of the bill should be gmended in the manner digcussed

below, and that if the bill ig favorably considered by your
Subcommittee it should be accompanied by g lsgislative history
which removes the possibilicy of various subparagraphs of
section 1 being interpreted in a manper that would impair the
bepartwment's ability to maintsin its present high standards
of pergonnel sécurity and employee conduct. Our detailed com-
meénts oun these matters appear below.

The Department slso believes that, because the provisions of
section 1(e) and (f), smong others, are of interest to members
oi the United States Intelligence Board ather than those
agencles presently meationed in 8ections & and 7, the Sub-
comaittee should ensure in the legislation that all the menbers
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of the Bosrd receive uniform treatment under the exemptions
provided.

: ’\f'i%:%;fa'f of Sectlons 1@1 &, and 7

In sections 1(k), 6, and 7, the Senate has recognized the
need of agencies charged with responsibility to protect
highly classified information to be free from some of the
prohibitions contained ia section 1 of 8. 782. However, the
exesption provisions in these sections do not extend to all
intelligence agencies which shere this need. The Department
of State, therefore, urges that the exemptions in sections
1{k), 6, and 7 be extended to all mewbers of the Iintelligence
Board and amended substantively to accomplish two objectives:
to authorize all members of the Board to provide by regulations
that various of the prohibitions contained in section 1(e),
1{f), and 1(i) will not apply to such oral interrogation of
spplicants and employees as is reasonsbly relevant and nec-
essary to determine their qualifications to obtain or retain,
respectively, a security clearance under the standards envn-
ciated in Executive Order 10450, as amended; and to authorize
the agency head, or his designee, to approve psychological
and polygraph tests on an individual basis as required by

the national security.

Executive Order 10450, section 8, which sppliss to the De-
partment, as well as other memders of the Board, provides in

paxt;

“Sec. 8(a). The investigations conducted pur-
suant to this order shall be designed ro de-
velop information as to whether the employment
or retention in employment in the Federal service
of the person being investigated ts clearly
conslistent with the interests of the national
sscurity. Such information shall relate, but
shall eot be limived, to the following:

"(1) Depending on the relation of the Coverne
ment employment to the natiomal security:

"(1) Any bebavior, activities, or
agssociations which tend to show
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that the individuz]l is not relisble
or trustworthy.

* * % *

“{411) Amy . . . sexual perversion,
or fisancial irresponsibility.

* % * %

“(v) Any facts which furnish reason
to believe that the individual may be
subjected to coerciom, influence, or
pressure which may cause him to gct
contrary to the best interests of

the mmtional security.™

in many situstions these requiressnts can better be met by
discreetly questioning an applicant or employee than by
comnducting & thorough investigation fnvolving extensive
questioning of hia seighbors, friends and associates. Ac-
cordingly, im the ianterest of applicants and employees as
well as the Department, the Departament believes the
prohibitions in section 1(e), (f) and (1) should be wmodified.

Section 4 of the bill would provide a remedy direetly sgainst
the offending officer for employses or applicants who are
affected ox aggrieved by the violation or threateneéd violation
- of the sct. Beretofore, the courts have consistently held
that an officer may not be required to respond personally in
damages for his discretionary acts within the geperal scope
of his efficial suthority. The justificstion of this doectrine
has bean the judicial meareness that personal liability

would "dsmpen the ardor of all but the most resolute, or

the most irresponsible, io the unflimching discharge of their
dutiss.” The Department believes that the Comgress should
give consideration to this judicizlly-expressed concern
bafore eliminating by legislation the protectien curreatly
sfforded public officers by the official ects immunity
doctrine.
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Preferably section 4 should be deleted. 1f it is not, the
Department strongly believes that any monetary relief to be
granted spplicants or employees who are in fact damaged by
an employee's conduct which violates section 1, should be
against the Federal Government, as undex the Federal Tort
Clalms Act, rather than against an employee.

The Departoeat is slso opposed to the creation of 8 quesi-
Judicial board which would be establighed by section 5. e
beiieve that guch & board is unnecessary and thet the maine
tenance of sound employee-employer relations as well as an
efficient security program requires ultimste relisnce upon
internal agency procedures for the prevention of wwarranted
invasionas of personal privaey by overly-zeaious officers.
However, if the board to be created by section 5 is found
necessary, it should be availskble only if internal procedures
fail. For first offenses the board should have power to do
no more then lesue & cease and desisc order, and an employee
should not be subject to board-imposed reprimand, suspension,
or remaval unless he violates such an order.

Additionally, the Depsrtment believes that the authority of
this board should extend ouly to violations of the asct by one
employee against another emplo » @and not to violations
against an applicant. An applicant who hsa beepn denigd
employment might possibly be inclined to assert groundless
charges against the employee whom he suspected of being
resporsible for his rejection. The threat of such charges
counld discourage swployees from diligently performing their
duties. The possible rvisk of harm to an spplicant from an
occasional trensgression of section 1 does not warrant this
offsecting threst of groundless charges.

Various parsgraphs in section 1, vhich are discussed below,
a8y possibly be given extreme interpretations that are not
Geécessary to protect the interssts of e@ployess and appli-
cante sought to be protected and would be highly disruptive
of sound intermal procedures. The Deparxtment believes that
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pagssage of these provisions should be accompanied by a clear
iegislative history that precludes these interpretations.

Section 1(b) conceivably could be interpreted to prohibit
the Department from taking notice of the attendance by an
employes at a aseting held by an cutside organizstion for
the puxpose of indoctrinating an employee on any subject not
directly related to the perforamance of his official duties,
including even a mseting held by 2 subversive group.

The Senate report clearly indicates that this prohibition was
dxmm agaia;t agency coercion of participation by eaployees
omaunity action, oivil rights, or other officially ap-

proved pmgms (8. Rept. No., $1-873, pp. 38-39). It
should further be made clear that this is the paragraph's
only effect,

Section 1{d) i3 alsoc concerned with outside sctivities,
undertakings and, inferentielly, with essocistions of em~
ployess. By prohibiting {oquixy {nto all such activities
not related to the performance of dutiss to which an
employee is or may be assigned, this paragraph could be
interpreted so broadly as to unduly curtail the Department's
persommel security procedures and its personnel conduct

PLORrams .

1f the Department were to become awere of an employee's
assoclation with subveraive slezents or other conduct having
security implicatlons, it would seem sppropriste to ask the
employee about that association or conduct. And, apart froam
security investigations, the Department has formulated
standards of conduct intended to mimimize private acts by
employees which could have undesirable ramifications im the
field of foreign relacions. This Govermment®s obligation
to the foveign countyies whure ouor employees are assigned,
glven expression by specific provisions of U. 3. law in some
cases, justifies regulation of certain political, economic,
and financial activities of employees overssas. The De-
partment's regulations also require employess to obtain
clearance prior to publication of articles oxr delivery of
speecheg on topics of officiasl concern.
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The Department believes that its present practices are con~
sistent with the phrases in this parsgraph excepting
"activitiss or undertakings......related to the performence
of official duties” and "outside activities or employment
in conflict with his officisl duties.™ However, a clesr
legislative history should be made to bolater this imter-

Bugber he Budget advises that from the standpoint of
the Administration's program, there is uo objection to the
submission of this report.

Sincersly yours,

bavid M. Abshire
Assistant Secretary for
Congressional Relations

Clearances:

o/pG - L/0 - Mr. Lyerly 0 - Mr. Macomber
H - Mr. Lesahy

0/DG/PP:NSRiewer:CMHailey:amk:6/18/79
X 22508
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