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GRAYMAIL LEGISLATION

TUESDAY, AUGUST 7, 1979

HousE oF REPRESENTATIVES,
PerMaNENT SELECT COMMITTEE ON INTELLIGENCE,
SUBCOMMITTEE ON LEGISLATION,
' Washington, D.C.

The subcommittee met, pursuant to notice, at 9:05 a.m., in room
H-405, the Capitol, Hon. Morgan Murphy (chairman of the sub-
committee) presiding.

Present : Representatives Murphy, Mazzoli, and McClory.

Also Present : Thomas K. Latimer, staff director ; Michael J. O’Neil,
chief counsel ; Bernard Raimo, Jr., counsel ; Ira H. Goldman, counsel ;
Herbert Romerstein, professional staff member; and Louise Dreuth,
secretary.

Mr. Murery. Good morning, ladies and gentlemen. Let me apologize
for being a few minutes late. Evidently my staff thought I was on
vacation and nobody was in my congressional office. )

Today we begin a series of hearings to consider legislation dealing
with the phenomenon called graymail. They stem directly from hear-
ings earlier this year before this subcommittee on espionage laws and
leaks. They will seek to resolve the problems associated with graymail,
which is a term used to describe the dilemma facing the Government
when a defendant claims that he must use classified information in de-
fending himself. The Government then must choose between going
forward with the prosecution, thereby compromising the classified
material, or safeguarding the material but dropping the prosecution.

For a variety of reasons, the past few years have witnessed a sig-
nificant increase in the number of criminal prosecutions in which the
use or disclosure of classified information has become an issue. Such
cases are not confined to any particular area of alleged illegal activity.
Crimes charged have included espionage, perjury, narcotics distribu-
tion, burglary, and civil rights violations, among others.

Enforcement of the new overseas bribery statute will add to the list
of such cases.

Whatever the charge, whenever classified information becomes in-
volved the Government is likely to be faced with the disclose-or-
dismiss dilemma, with what has become popularly known as graymail.
Sometimes graymail is actively employed by an unscrupulous de-
fendant who threatens to publicly reveal all kinds of sensitive in-
formation, even if it has no possible bearing on the issues of the case,
if a prosecution is brought or continued. At other times the defendant
seeks only to exercise his right to present to the jury admissible evi-
dence that is relevant to a legitimate defense theory and which con-
sists of classified information.

(1)
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In either instance, all the Government can do is make an educated
guess as to what classified information may be revealed during the
trial, and then if it decides to proceed with the prosecution, sit back
with its fingers crossed and hope that the actual information disclosed
doesn’t result in too much damage to the national security.

Such a situation is unacceptable. Both bills before the subcommittee,
H.R. 4736, drafted by members of the subcommittee, and H.R. 4745,
the administration proposal, are designed to eliminate the guess-
work, surprise and fear from such a crucial decisionmaking process.
They achieve this result primarily by requiring most of the judicial
decisions regarding relevancy or admissibility of classified informa-
tion to be made prior to trial, and by authorizing the court in certain
Hmited circumstances, to order that relevant classified information be
admitted in a sanitized form.

I wish to emphasize that neither bill is designed to allow the with-
holding from the defendant of any relevant admissible evidence. A
state secrets privilege is not being introduced into the criminal law.
It should also be noted that although the subcommittee and the ad-
ministration have worked together closely and productively in draft-
g these bills, there are a few issues of which we could not agree.
Therefore, though substantially similar, the two bills contain a limited
number of significant differences.

I am confident that these differences concerning the Jencks Act,
the timing of the Government’s argument on the national security
significance of the information at issue, and the reciprocity section,
amongst others, will be resolved as the legislative process continues.

I am looking forward to that process and to a continuation of the
productive working relationship that has developed among the House
and the Justice Department in our deliberations on this legislation.

In closing, I would like to thank the members of the subcommittee
who have joined in sponsorship of this bill. Mr. McClory, my colleague
from Illinois, the ranking minority member of the subcommittee, has
contributed significantly to its development, as has our colleague on
the subcommittee, Mr. Mazzoli of Kentucky. While we are not in full
agreement on every provision, we are all committed to continue work-
ing together closely to produce a fair and effective procedural mecha-
?i:snll for dealing with the use of classified information in criminal

rials.

I would also like, before turning it over to Mr. McClory for his
statement, to thank him for appearing today, and taking the time
from his busy schedule. I know you wanted to be back in your district
working, and I thank my colleague for being here.

Mr. McCrory. Well, Mr. Chairman, I can’t think of a more im-
portant place to be than right here, and working with you today on
this very crucial problem with which the Congress must deal, it seems
to me, directly. And I am pleased that you have moved quickly to
schedule hearings to consider legislation to deal with the so-called
graymail problem. It was less than a month ago that Congressman
Mazzoli and you and I joined in announcing the introduction of the
Classified Information Criminal Trial Procedures Act, as it is called.

Mzr. Chairman, I also appreciate the efforts of our first witness this
morning, Phillip Heymann, Assistant Attorney General in charge of
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the Criminal Division, in working with the committee on what has
become H.R. 4736. This spirit of cooperation that he has demonstrated
is to'be commended. - B

It is important to recognize, however, that a few significant differ-
ences in approach are suggested by a comparison of that bill and
HL.R. 4745, the administration’s proposal. In this regard, I am glad
that the chairman of the Judiciary Committee, Congressman Peter
Rodino, chose to introduce that bill so that we might have before us,
in black and white, two distinct approaches which have been sug-
gested to meet an admitted problem.

The situation as it exists today—when classified information is rele-
vant to a criminal proceeding—has few, if any guidelines. This is
unfair to the Government which must investigate and prosecute alle-
gations of criminal wrongdoing; this is unfair to the defendant, who
has little, if any, opportunity to discover prior to the actual trial the
exact nature and sensitivity of information which might be relevant
to his defense; and this is unfair to the public, to whom we owe a
duty and to which the Executive owes a duty to provide a fair equal
administration of justice. ,

As with many legislative problems, the definition of the goal is
simple; the hard part is mapping the route which must be traveled
to get there. Here the goal is to reduce the uncertainties inherent in
a case in which classified information may be relevant, without pro-
viding an unfair tactical advantage to either party.

If any of the new rules being proposed would place a burden on
either party which was previously nonexistent, I do not believe that
this by itself is a reason to dismiss it or to provide some sort of reci-
procity or compensation to that party. It is an unfortunate fact of the
circumstances that a proceeding involving classified information must
be set apart from all other criminal procedures. But the record of
Senator Biden’s investigation in the Senate, and of our own investiga-
tion, as set out in hearings held this past January, indicates that this
is nevertheless necessary. i .

However, if on top of any new burden it is shown that a particular
contemplated rule would do injury to a party, this committee must
seek to require that the other party provide reciprocity targeted
specificially to undo that damage. This, indeed, is what we can ap-
propriately call reciprocity.

Finally, if no provision for such fair reciprocity can be devised, as
a matter of constitutional law, policy, and fairness, the committee
may be faced with the proposition of rejecting such a proposed rule.

I thank you, Mr. Chairman, for allowing me to make these few re-
marks. I certainly want to join with you in welcoming our witnesses
here this morning, and I look forward to the hearings that we are
undertaking at this time.

Mr. Morery. Thank you, Mr. McClory.

Now, ladies and gentlemen, let me welcome our opening witness
this morning, Mr. Philip Heymann, the Assistant Attorney General
for the Criminal Division. Mr. Heymann came to the Department after
a distinguished career, most recently as a professor of law at the Har-
vard Law School. He has led the Government’s effort in drafting this
legislation, and is most responsible for its reasoned and well-balanced
approach, -
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' Mri.Héy.mann, we welcome you. Please proceed with your statement.
" [The prepared statement of Mr. Philip B. Heymann follows:]

STATEMENT OF PHILIP B. HEYMANN, ASSISTANT ATTORNEY GENERAL,
CRIMINAL DiIvISION

. Mr. Chairman, and members of the committee, I am pleased to be here today
to discuss the various legislative proposals that have been introduced in response
to the problems posed by classified information in criminal cases. There are two
bills before this subcommittee H.R. 4736, introduced by Congressman Murphy
and co-sponsored by several members of this subcommittee, and H.R. 4745, an
Administration bill introduced by the chairman of the House Judiciary Com-
mittee, Congressman Rodino. In addition, Senator Biden, chairman of the Rights
of Americans Subcommittee of the Senate Intelligence Committee, has also in-
troduced legislation, S. 1482, addressing this problem.

At the outset, I want to commend the chairman as well as Congressman
Mazzoli and Congressman McClory and the committee staff for their diligent
and constructive efforts to address what has.come to be known as the “graymail”’
problem. Following Senator Biden’s pioneering efforts last year, this committee
held hearings in January that focused additional attention on the need to improve
procedures for criminal cases involving classified. information. Since that time,
the committee and its staff along with Senator Biden, the Justice Department,
and the ACLU have worked to devise legislation that would provide needed
procedures for these troublesome cases.

As the chairman and I both noted. in announcing the introduction of the
various bills on July 11, some important differences in approach remain to be
resolved. I am pleased that the committee has acted expeditiously in calling these
hearings so that we may begin to explore the remaining areas of disagreement
and move forward with this legislation.

‘My testimony today will touch upon three major areas. First, I will briefly
discuss the problems we currently face in criminal cases involving national
security information and the reasons why I believe there is a need for legislation
to solve those problems. Second, I will describe the approach taken in the ad-
ministration’s proposal, H.R. 4745, and explain the basis for its various provisions
and the important improvements they would produce. Third and finally I will
discuss what I see as the major differences between H.R. 4736 and H.R. 4745,

THE “GRAYMAIL” PROBLEM

Two of the most important responsibilities of the Executive are the prosecu-
tion of violations of federal criminal laws and the protection of our national
security secrets Under present procedures these responsibilities far too often
conflict forcing the government to choose between accepting the damage resulting
from disclosure of sensitive national defense information amd jeopardizing or
abandoning the prosecution of criminal violations. The government’s understand-
able reluctance to compromise national security information invites defendants
and their counsel to press for the release of sensitive classified information the
threatened disclosure of which might force the government to drop the prosecu-
tion “Graymail” is the label that has been applied to describe this tactic It would
be a mistake, however, to view the “graymail” problem as limited to instances of
unscrupulous or questionable conduct by defendamts since wholly proper defense
attempts to obtain or disclose classified information may present the government
with the same “disclose or dismiss” dilemma.

"To fully understand the problem, it is necessary to examine the decision making
process in criminal cases involving classified information. Under present proce-
dures, decisions regarding the relevance and admissibility of evidence are. nor-
mally made as they arise during the course of the trial. In advance of trial, the
government often must guess whether the defendant will seek to disclose certain
classified information and speculate whether it will be found admissible if
objected to at trial. In addition, there is a question whether material will be dis-
closed at trial and the damage inflicted before a ruling on the use of the informa-
tion can be obtained. The situation is further complicated in cases where the
government expects to disclose some classified items in presenting its case.
Without a procedure for pretrial rulings on the disclosure of classified infor-
mation, the deck is stacked against proceeding with these cases because. all of the
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sensitive items that might be disclosed at trial must be weighed in assessing
whether the prosecution is sufficiently important to incur the natiomal security
risks.

In the past, the government has foregone prosecution of conduct it believed to
violate eriminal laws in order to avoid compromising national security informa-
tion. The costs of such decisions go beyond the failure to redress particular
instances of illegal conduct. Such determinations foster the perception that gov-
ernment officials and private persons with access to military or technological
secrets have a broad de facto immunity from prosecution for a variety of crimes.
This perception not only undermines the public’s confidence in the fair admin-
istration of criminal justice but it also promotes concern that there is no effective
check against improper conduct by members of our intelligence agencies.

While only a very small percentage of criminal cases present classified in-
formation questions, these cases often involve important matters of considerable
public interest. Moreover, as the Chairman has previously noted, we are in-
creasingly confronting classified information issues in a wide range of cases
including espionage, perjury, burglary, and civil rights violations, among others.
The new Foreign Corrupt.Practices Act provisions and the possible enactment
of a charter for intelligence activities can be expected to expand the number of
cases presenting classified information problems.

The Justice Department has recently endeavored to resolve problems posed
by issues involving classified information as they arose in individual cases.
Our experience with such an ad hoc approach has convinced us of the need
for a legislative response to the graymail problem. Only by establishing a uni-
form set of procedures for resolving classified information issues prior to trial
can’ the speculation and irrationality be removed from the present system.
Rather than making a rough and poorly informed guess as to the national se-
curity costs of .a prosecution, the government under the .procedures contained
in H.R. 4736 and H.R. 4745 would be able to determine whether in fact there
was an actual conflict between its prosecution and national security respon-
sibilities and, if there was, to make an informed assessment of the costs of
continuing the prosecution. While it is not possible to eliminate the tension
between the Executive's prosecutorial responsibilities and its duty to guard
against disclosure of clasgified information, I believe that the procedures con-
tained in both bills would significantly enhance the government’s ability to dis-
(f‘hgu'%e. tlhese responsibilities without jeopardizing the defendant’s right to a

air trial.
THE ADMINISTRATION’S PROPOSAL
1. Overview

The Administration bill, H:R. 4745, addresses a wide range of procedural
issues involving classified information that may arise at various stages of a
criminal case. 'We have atttempted to devise procedures that will deal with
specific problem areas that:-have been encountered in past cases and to provide
guidance that will promote uniformity and predictability in the handling
of classified information issues.by district judges.

Key ‘provisions of H.R. 4745 would create -a procedure for pretrial rulings
and appeals on whether classified information may be disclosed by the defend-
ant at pretrial .or trial proceedings. These provisions would prevent the pre-
mature and unnecessary abandonment of prosecutions in the face of ‘“gray-
mail” threats by enabling the government to obtain court orders barring the
disclosure of inadmissible classified information. When classified information
is determined by the court to-.be admissible, the bill provides that alternatives
to disclosure of the specific: classified -items and measures other than dismissat
he employed where ‘such steps are compatible with the defendant's right to a
fair trial. In addition, by authorizing the government to take interlocutory ap-
peals the bill would-redress the present situation in which the government, when
faced with a questionable district court ruling, must either compromise the na-
tional security information by permitting its disclosure at trial or withhold the
information and jeopardize the prosecution. :

Other important issues:addressed in the Administration bill include the early
establishment of timetable for resolving issues involving classified information
in eriminal cases: the requirement of appropriate protective orders to safeguard
classified -materials disclosed to defendants pursuant to discovery requests, due
process requirements or other obligations of the government; the provision of
guidance regarding the use of alternatives to the disclosure of classified informa-
tion to the defendant; procedures related to the introduction and proof of classi-
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fied matters at trial; the establishment of security procedures for the safe-
keeping of classified information submitted to the federal district and appellate
courts; and a limited modification of the government's Jencks Act obligations
in order to avoid undue interference with the government’s ability to prosecute
cases dealing with classified information.

It is important to note that the bill would require only modest procedural
changes in the manner in which criminal cases involving classified information
are conducted. The primary effect of the bill would be to alter the timing of
rulings on the relevance and admissibility of certain evidence. As will be noted
below, the major features of the Administration bill are rooted in statutory
provisions and procedural rules that now apply to the conduct of ecriminal
cases. Moreover, the bill reflects our desire to preserve the important values
served by public trials in criminal cases. There are no provisions that would
authorize the exclusion of the public or the press during the taking of any testi-
mony at a criminal trial. :

2. Discussion of individual provisions

a. Section 1. T'itle—This section entitles the bill the “Classified Information
Procedures Act.” : ‘ .

b. Section 2. Definitions.—This section defines the terms “classified informa-
tion” and “national security” for purposes of the bill. These. definitions deter-
mine the scope of the information subject to the procedures containéd in the bill.
The definition of “classified information” in subsection (a) is intended to en-
compass all information determined pursuant to executive order, statute,. or
regulation to require protection for reasons of national security. In order to
avoid any uncertainty, “restricted data,” as defined in the Atomic Energy Act
of 1954, is specifically included within the definition of “classified information.”
Subsection (a) is written in general terms so as to encompass both the present
executive order governing classified information (Executive Order 12065) and
any executive orders, statutes, or regulations supplementing or superseding the
present executive order. The definition of “national security”’ in subsection (b)
tracks the definition of that term in Executive Order 12065. '

c. Section 3. Pretrial conference—-This section adapts the general pretrial
conference provision of Rule 17.1 of the Federal Rules of Criminal Procedure
to the particular context of criminal cases involving classified information. The
br.ocedure established by this section will enable either party to secure a pre-
trial conference early in the case to set appropriate timetables for the resolu-
tion of issues involving classified information. This procedural mechanism
should afford the parties and the court adequate opportunity to address the
often complex and sensitive questions presented in criminal cases involving clas-
sified information.

d. Section 4. Disclosure of classified information to defendants.—This section
includes provisions governing the disclosure of classified information to de-
fendants in connection with criminal cases. Subsection (a) requires that the
court, upon the request of the government, enter an appropriate order to protect
against the compromise of classified information disclosed to the defendant. At
present, Rule 16(d) (1) of the Federal Rules of Criminal Procedure authorizes
the court to enter appropriate protective orders in connection with the dis-
covery ‘process. In addition, subsection (a) calls upon the court to issue suitable
protective orders in connection with disclosures made by the government other
than pursuant to the discovery process. The subsection also provides important
guidance regarding the protective measures that may be utilized by the courts
by specifying seven types of provisions that would normally be appropriate to
safeguard against the compromise of classified information disclosed to de-
fendants. It is contemplated that the defendant would be provided with an op-
portunity for a hearing on the particulars of the protective order.

Subsection (b) provides that, upon the motion of the government, alternatives
to disclosure of the specific classified information are to be employed where
the classified information itself is not necessary to enable the defendant to
prepare for trial. Rule 16(d) (1) of the Federal Rules of Criminal Procedure
presently provides that “[ulpon a sufficient showing the court may at any time
order that the discovery * * * be denied, restricted, or deferred or make such
other order as is appropriate.” Subsection (b) is intended to supplement Rule
16(d) (1) by providing guidance to the court as to the alternatives to be em-
ployed when disclosure of the specific classified information to the defendant
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is not necessary. These alternatives include the deletion of specific items of in-
formation, the use of a portion or summary of the information, and the substi-
tution of a statement admitting relevant facts. The procedure provided in sub-
section (b) is intended both to permit prosecutions to be continued where an
order requiring that the specific classified information be disclosed to the de-
fendant would prompt the government to dismiss the case and to protect against
the unnecessary disclosure of classified information. The defendant’s interests
are protected since the subsection may not be used to withhold any classified
information necessary to enable the defendant to prepare for trial. As under
a present Rule 16 (d) (1),. the bill provides that the government may demon-
strate that the use of such alternatives is warranted in an in camera submission
to the court alone. Subsection (b)(2) insures that the defendant will.be able
to obtain appellate review if information is withheld pursuant to subsection
(b) (1). :
- As indicated above, subsection (b) serves to provide guidance regarding per-
missible alternatives to disclosure of classified information sought by de-
‘fendants in the discovery process. It should be noted that the Administration’s
‘proposal is considerably more modest than the approach endorsed by the Ameri-
can Bar Association on the discovery of classified information. The ABA’S most
recent standards for discovery and disclosure prior to trial provide that “[d]is-
closure shall not be required where it involves a substantial risk of grave prej-
udice to national security and a failure to disclose will not infringe the con-
‘stitutional rights of the accused.” American Bar Association, Standards Relat-
ing to Discovery and Procedure Before Trial, Standard 11-2.6(c) (August
1978).

e. Section 5. Notice of defendant’s iniention to disclose classified informa-
tion.—This section requires the defendant to notify the court and the govern-
ment of classified information the defendant expects to disclose either at trial
or at any pretrial proceeding. The Defendant’s duty to provide such notice ex-
tends to all documents or testimony that he knows or has reason to believe con-
tain classified information. The defendant is required to provide a brief descrip-
‘tion of all such classified information within the time specified by the court.
'This description need not indicate the relationship of the information to the
defense or the method by which the defendant intends to develop the informa-
tion at the pretrial or trial proceeding. The defendant has a continuing duty
throughout the case to notify the government of additional classified informa-
tion that he expects to disclose. Subsection (b) provides that the court may
respond to violations of the notice requirement by prohibiting the defendant
from utilizing the classified information at pretrial or trial proceedings.

The notice requirement is similar to the requirement adopted by Congress last
year to deal with sensitive information regarding the vietim’s prior sexual be-
havior in rape cases. The rape evidence statute created new Rule 412 of the
Federal Rules of Evidence. That rule requires the defendant to provide written
notice fifteen days prior to trial of any evidence of specific instances of the
alleged victim’s prior sexual behavior which the defendant intends to offer at
trial. The purpose of the notice requirement in rape cases, like the purpose of
the notice requirement in section 5 of H.R. 4745, is to identify cases in which
there is a need to hold a pretrial in camera hearing to determine whether sensi-
‘tive information may be disclosed by the defendant at trial. The Federal Rules
of Criminal Procedure also contain other notice requirements. Rule 12.1 present-
1y requires the defendant to provide the government with a written notice of hig
inténtion to offer an alibit defense and to disclose the names and addresses of
the witnesses upon whom he intends to rely to establish the alibi. Rule 12.2
now requires the defendant to notify the government in writing of his intention
to rely upon the defense of insanity at the time of the alleged crime.

The notice requirement of section 5 is the initial step in-the procedure created
by the bill for predisclosure rulings regarding the relevance and admissibility
of classified information. Notice from the defendant of the information he in-
tends to disclose is essential to alert the government to the nature of the in-
formation the defendant will seek to reveal and to enable the government to
evaluate whether it needs to obtain a predisclosure ruling regarding the in-
formation. Consistent with the purpose of the notice requirement, subsection (a)
provides that, upon request, the court shall order that the classified information
identified in the defendant’s notice not be disclosed until the government has
been afforded a reasonable opportunity to obtain a predisclosure ruling pursu-
ant to the procedures established by section 6 of the Act.
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f. Section 6. In camera procedure for cases involving.classified information.—
This section provides a procedure for obtaining predisclosure rulings on the rel-
evance and admissibility of classified dnformation in criminal cases. The in
camera hearing procedure is similar to:the in camera procedure enacted by Con-
gress last year for pretrial:hearings concerning the vietim's past sexual behavior
in rape cases. See Rule 412 (c), Federal Rules of iBvidence.

The purpose of the section:6:procedure is to prevent the unnecessary abandon-
ment of prosecutions by making it possible for the government .to secure court
orders barring the.disclosure .of .classified information that is not relevant, ma-
terial, and otherwise admissible and to ascertain whether alternatives to dis- ‘
closure of the specific information or measures other than dismissal of the pros-
ecution are available for classified information that is relevant, material, and
admissible. The procedure is also intended to equip the government to make an
informed assessment prior to trial of the national security costs of continuing
the prosecution as well as the risk to its presecution interests of protecting .
national security by refusing to :permit the disclosure of classified information.

Subsection (a) provides that the government may move for an in camera pro-
ceeding concerning the use of any classified information at trial or any pretrial
proceeding. The government’s motion is to be made within the time specified by
the court, but upon a showing of good cause thecourt may permit the govern-
ment thereafter to move for an initial or additional in camera proceeding. The
government may choose not to seek .a ruling regarding some or all of the in-
formation identified by the defendant in its notice under section 5 or may re-
quest a hearing on information that has not been jncluded in the defendant’s
notice.

Subsection (b) establishes a threshold requirement that must be satisfied by
the government in order to obtain an in camera proceeding. First, the govern-
ment must provide the court with the specific classified information as to which
the government desires a -predisclosure ruling. Second, the government must
demonstrate that the information is properly classifiable under the standard of
the applicable executive order, statute or regulation. The provision of the in-
formation to the court and the demonstration of the harm from disclosure are
to be made by the government ez parte in.an in camerae proceeding. The threshold
requirement established by subsection (b) will serve as a judicial check to insure
that the in camera proceeding described in subsection (c¢) is utilized only when
the -government is seeking to prevent the compromise of sensitive national secu-
rity information, information that meets the standard for classification.

Subsection (c¢) sets forth the procedures to be followed in connection with the
in camera proceeding. Prior to the proceeding, the government is required to pro-
vide the defendant with notice of the information that will be at issue in the
proceeding. Where the government has previously provided the defendant with
specific classified information in connection with pretrial proceedings, the gov-
ernment would simply identify the specific information in its notice to the
defendant. .

In other circumstances, however, the government would have the option of
identifying the specific information or describing the information by generic
category. The generic category approach (which might include a category such
s “the identity of CIA agents”) might be used instead of specific names of agents
in situations where the defendant may not know the particular information of
concern to the government or may be uncertain of its accuracy. The generic
descriptions proposed by the government would be subject to review by the court
in order to assure that they were appropriate to describe the specific classified
information of concern to the government. Where the generic category approach
is employed in the notice, the defendant would proffer any information coming
within the category that he intended to disclose at a pretrial or trial proceeding
and the government would not be required to confirm or deny the accuracy of
the proffered information. Subsection (c) (1) requires that the court rule on
the information at issue prior to the commencement of the relevant proceeding
when the government’s motion is filed in advance of the proceeding.

Following briefing and argument by the parties to the court in camera, the
court shall determine whether the specific classified information identified by the
government or any information proffered by the defendant as coming within
the government’s generic categories is relevant and material to an element of the
offense or a legally cognizable defense and is otherwise admissible in evidence,
As used in this section, “material” means more than that the evidence in ques-
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tion bears some abstract logical relationship to the issues in the case. It requires
that the evidence be of significance to the defendant’s case. The “relevant and
material” standard is patterned on the standard adopted by the Supreme Court
for determining whether the government must reveal the identity of an in-
formant to the defendant in a criminal case. Sce Roviaro v. United States, 353
U.S. 53 (1957). As in the informant situation, the significant government interest
in nondisclosure requires that a more demanding standard than relevance be
employed. In the recent rape evidence legislation referred to previously, Con-
gress also determined that a higher standard than relevance was required in
view of the sensitive nature of the information involved. In that context, Con-
gress required not only that the evidence of the victim’s past sexual behavior
be “relevant” but also “that the probative value of such evidence outweighs the
danger of unfair prejudice.” Rule 412 (c) (3), Federal Rules of Evidence. The
administration bill does not require or permit the value of the evidence to the
defendant to be weighed against the harm of disclosure to the national security.
Instead, it takes the more modest approach of requiring that the court determine
that classified information is' both “relevant and: material” before it may be
disclosed in a criminal case.

Subsection (c) (2) provides that the information at issue in the in camera
proceeding shall not be disclosed at the pretrial or trial proceeding unless the
court determines that the information is relevant, material, and otherwise ad-
missible. The subsection requires the court to make a specific, writfen determina-
tion in order to facilitate appellate review. In setting forth its determination, the
court should identify the specific elements of the offense or theories of affirmative
defense to which the information is found to be relevant and material. Subsection
(¢) (3) provides that if the information is determined to be relevant, material,
and admissible or if the government does not elect to contest those issues, the
government may proffer a statement admitting the relevant facts such informa-
tion would tend to prove or submit a portion or summary of the statement. The
subsection requires that the proffered alternative be used by the defendant in
lieu of the classified information unless the court finds that use of the classified
information itself is necessary to afford the defendant a fair trial. This provision
is intended to permit the government to continue prosecutions and avoid dis-
closure of sensitive national security information while assuring that the de-
fendant will be able to use any classified material necessary to afford him a fair
trial. Subsection (¢)(4) provides a range of possible judicial responses to bLe
employed where the court finds that the proffered alternatives to disclosure may
not be used and the government continues to object to disclosure. The court is
afforded broad discretion to fashion an appropriate response in such circum-
stances. It is contemplated that orders under subsections (c¢) (3) and (c) (4)
will be entered only after opportunity for a hearing on the issues presented.

Finally, subsection (c)(4) provides that the government may exercise its
right to take an interlocutory appeal prior to the effect of any order issued under
the subsection and, if such an appeal is unsuccessful, may avoid the sanction that
would be imposed by electing to permit the defendant to disclose the information.
This provision is intended both to minimize the number of interlocutory appeals
and, more importantly, to enable the government to make the critical “disclose or
dismiss” decision with a full understanding of the costs involved.

g. Section 7. Interlocutory appeal.—This section would authorize the govern-
ment to take interlocutory appeals from adverse district court orders relating to
the disclosure of classified information. At present, the government is powerless
to appeal such orders and therefore is unable to obtain appellate review of
important district court rulings. Instead, the government must either compromise
the national security information by permitting its disclosure during the course
of the prosecution or withhold the information and jeopardize the prosecution.
Congress has empowered the United States to appeal orders of a district court
suppressing or excluding evidence in a criminal case where the United States
Attorney certifies that the appeal is not taken for purpose of delay and that the
evidence is a substantial proof of'a fact material in the proceeding. See 18 U.8.C.
3731. Authorization of interlocutory appeals of orders requiring the disclosure
of classified information is warranted. since such orders generally have even a
more dramatic impact on a prosecution than suppression rulings. This section
limits the government’s interlocutory appeal rights to those situations where the
Attorney General, Deputy Attorney General, or designated Assistant Attorney
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General certifies to the district court that the appeal is not taken for purposes-
of delay. . .o

The provision requires that interlocutory appeals be expedited by the courts
of appeals in order to protect the defendant’s interest in a speedy trial. While it
is expected that most issues will be resolved by rulings prior to trial and thus that
most interlocutory appeals will be taken prior to trial, the section permits inter-

Iocutory appeals to be taken during trial and contains provisions to insure that

such appeals will be resolved quickly to avoid disruption of the trial.. The pro-

cedures for interlocutory appeals during trial are patterned closely on provisions

of the District of Columbia Code adopted by Congress in 1970. See D.C. “
Code §23-104.

h. Section 8. Introduction of classified information.—This section addresses
various issues related to the disclosure of classified information in a pretrial or
trial proceeding. Subsection (a) provides that documentary materials need not
be declassified in order to be placed into evidence. It reflects the view that de-
elagsification is an executive rather than a judicial function. Subsection (b) per-
mits the use of redacted documents (documents with certain portions excised or
deleted) or the use of portions of documentary materials instead of requiring
that the entire document be introduced into evidence. Subsection (¢) authorizes
the court to permit proof of the contents of a document without introducing the
document itself into evidence. These procedures will avoid unnecessary disclo-
gsure of sensitive national security information. Subsection (d) provides a proce-
dure to address the problem presented during a pretrial or trial proceeding when
the defendant poses a question or embarks on a line of inquiry that would require
the witness to disclose classified information. This provision serves in effect as
a supplement to the in camera proceeding provisions in Section 6 to cope with
situations that cannot be handled effectively under that section.

i. Section 9. Security procedures to safeguard against compromise of classified
information disclosed to the court.—This section addresses the need for the de-
velopment of adequate procedures to protect against the compromise of classified
information submitted to the federal courts. Such information may be disclosed
in original documents submitted to the court, in briefs and pleadings, during oral
arguments, or through testimony. At present, the handling of such materials is
often the subject of ad hoc arrangements developed in each case. Section 9,
which is modeled on section 103 (c¢) of the Foreign Intelligence Surveillance Act
of 1978, calls for the formulation of uniform security procedures for the protec-
tion of classified information submitted to the federal courts.

j. Section 10. Jencks Act exception for classified information.—This section
would amend the Jencks Act, 18 U.8.C. 3500, to provide a limited exception to its
disclosure requirements. The Jencks Act is intended to assist the defendant in
impeaching the testimony of government witnesses by requiring that prior state-
ments of a government witness regarding the subject matter of his testimony be
provided to the defendant. At present, the Jencks Act contains a provision per- -
mitting the court, upon the motion of the United States, to determine in an in
eamera proceeding whether certain aspects of the witness’ statement should be
excised as unrelated to the subject matter of the witness’ testimony and withheld
from the defendant. Section 10 of the bill would add an additional exception
covering those aspects of a witness’ statement that are found by the court to be -
both properly: classifiable and consistent with the witness’ testimony. Without
this provision, the government may have to forgo the use of an important witness,
drop a prosecution entirely, or compromise sensitive national security informa-
tion the disclosure of which will not further the purpose of the Jencks Act to
assist the defendant by providing material useful for impeachment.

MAJOR DIEFERENCES BETWEEN H.R. 4736 AND- 4745

fn focusing on several important differences between Congressman Murphy’s
Bill, H.R. 4736, and the administration bill, H.R. 4745, I do not want to create
#he erroneous impression that the differences outnumber or overshadow the
gimilarities and advantages offered by both bills. T am firmly convinced that both
of these bills would be a substantial improvement over tlie status quo. My
emphasis on the remaining differences in approach is intended to urge the:
Committee to resolve these differences in a manner that I believe will enhar}ce
the effectiveness of the legislation. I shall focus on what I view as substantive
differences rather than technical or drafting issues.
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. 4. Specification of the standard governing the disclosure of classified information

- The Murp’hy. bill, section 102, is silent as to the standard to be applied by the
district court in determining whether classified information subject to the bill’s
notice and hearing procedures may be disclosed by the defendant at trial. By
contrast, the administration bill, section 6(c) (2), specifies that the classified
mformatlon subject to the hearmg procedures may not be disclosed unless “the
information is relevant and material to an element of the offense or a legally
cognizable defense and is otherwise admissible in evidence.”

I believe that the approach taken in the Admnistration bill is clearly prefer-
able. It serves what I believe to be the basic purpose of the various legislative
proposals that have been introduced in response to the graymail problem—to
provide guidance, to promote uniformity and predictability, and to facilitate
decisions on the merits in cases involving classified information through pro-
cedures compatible with the defendant’s right to a fair trial. As explained in
my previous discussion of the administration bill, the “relevant and material’”
standard is based on the standard adopted by the Supreme Court in Roviaro v.
United States, 353 U.S. 53 (1957), for determining whether the defendant is en-
titled to obtain and disclose the identity of a government informant in a criminal
case. Noting the important “public interest in effective law enforcement” served
by the protection of the identity of informants, the Court in Rowiaro ruled
that disclosure of such sensitive information is not required unless the informa-
tion “is relevant and helpful to the defense of an accused or is essentlal to a fair
determination of a cause.” 353 U.S. at 59, 60-61).

Since the public interest in protecting the confidentiality of classified informa-
tion is at least as substantial as the interest in protecting the identities of law
enforcement informants, the Roviaro decision demonstrates that a more demanad-
ing standard than relevance should be employed to govern the disclosure of
classified information. In enacting the recent rape evidence ruie, Congress recog-
nized that a higher standard than relevance was warranted in determining
whether the victim’s past sexual behavior could be disclosed at trial. There,
Congress required that the usefulness of the information to the accused be bal-
anced against the prejudice that would be caused by disclosure of the informa-
tion. The “relevant and material” standard of the administration bill would
eschew such a balancing approach which could preclude the accused from dis-
closing evidence important to his defense and would merely requlre that the
classified information be significant to the defense of the case in order to be
‘disclosable at trial.

2. Jencks Act modification

Section 10 of the administration bill would amend the Jencks Act (18 U.S.C.
3500) to provide a limited exception to its disclosure requirements. The Murphy
bill contains no comparable amendment and thus would leave the Jencks Act as
it now stands.

Absent the inclusion of a provision such as section 10 of H.R. 4745 or section 10
of Senator Biden’s bill (8. 1482), the government may be needlessly forced to
forgo the use of aii important witness, drop a prosecution entirely, or compro-
mise sensitive national security information. The following hypothetical illus-
trates the problem that may arise under the Jencks Act. Suppose a government
agent who witnéssed the transfer of a highly classified document to a member of
a hostile foreign intelligence service prepared a statement describing the events,
and in this statement noted that the person receiving the document was the
supérior of a CIA agent who the United States had planted in the foreign intel-
ligence service. Under the Jencks Act, the United States presently would be
required to choose between desclosing the existence of the CIA agent to the
defendant (another agent of the foreign' intelligence service or a person coop-
erating with that organization) or not calling the eyewitness to the transfer of
the document who is critical to the successful prosecution of the case.

The provisions in the administration bill and the Senate bill would prevent
such situations without undercutting the important purpose served by the Jencks
‘Act. Thé Jencks Act is intended to assist the defendant in impeaching the testi-
mony of government witnesses by requiring that prior statements of a witness
regarding the subject matter of his testimony be provided to the defendant. At
present, the Jencks Act containg a provision permitting the court, upon the motion
of the United States, to determine in an in camere proceeding whether certain
aspects of the witness’ statement should be excised as unrelated to the subject

T
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matter of the witness’ testimony and withiheld from the defendant. Section 10
of H.R. 4745 would add an additional exception- covering-those aspects of a
witness’ statement that are found by the court:to be-both properly classifiable
and consistent with the witness’ testimony. The ‘defendant! thus' would not be
deprived by H.R. 4745 of any material useful’for impeachment.:

Under the Murphy bill, the government would -be forced'to make disclosure of
highly clagified material in a witness’ statement despite the -fact that the classi-
fied items—names of CIA agents or characteristics of weapons systems—econ-
sisted of details that were wholly consistent  with-the witness’ testimony and
useless for impeachment. Moreover, the disclosure of such information would
serve absolutely no purpose since the Murphy bill would require notice
and a hearing before the defendant could disclose the classified material con-
tained in the witness’ statement at trial. Any material that the trial judge would
permit to be excised as consistent with the testimony of the government witness
would presumably be found nondisclosable by the judge under the bill's pre-
disclosure hearing procedures.

3. Bill of particulars and reciprocity provision

The Murphy bill, in section 107, contains.two requirements that are not in-
cluded in the administration bill. First, section 107(c) requires that whenever the
government requests a pretrial proceeding it must provide the defendant with a
bill of particulars as to the portions of the indictment or information which.the
defendant identifies as related to the classified information at issue in the pre-
trial proceeding. Second, section 107(a) requires that, where the court determines
under the hearing procedures of the bill that classified information may be dis-
closed by the defendant, the government must provide the defendant with “the
information it expects to use to rebut” the classified information and “the iden-
tity of any witness it expects to use to rebut the particular classified informa-
tion.” Apart from the other problems presented by these provisions, I am con-
cerned that they will serve to undermine the basic purpose of the legislation by
providing defendants with additional incentives to press for the disclosure of
classified information.

I question the need for the bill of particulars section. Rule 7(f) of the Federal
Rules of Criminal Procedure now permits the defendant to seek a bill of par-
ticulars in any federal criminal case. Whether a bill of particulars is appropri-
ate depends on the nature of the indictment or information filed by the govern-
ment and the circumstances of the particular case. The defendant will have an
opportunity to move for a bill of particulars under Rule 7(f) prior to being
required to notify the government of classified information he intends to dis-
close at trial. There is no reason to require a bill of particulars at a later stage
since a suitable bill of particulars will already have been provided or will.have
been found to be inappropriate by the district judge. At a.minimum, if the pro-
vision is retained, it should be amended to make clear that the court will super-
vise the process applying the standards of the current rule-and.will determine
the adequacy of the particulars-provided by-the government:

I also question the need: for and the desirability of- the requirement that
rebuttal evidence and witnesses be provided. to the defendant whenever.classified
information is found admissible under the predisclosure hearing procedures.
There is, in my view, no.legal requirement;that such a provision.accompany the
type of pretrial notice -and hearing procedures contained in the various graymail
bills. The Supreme Court has ruled in the alibi notice context.that due process
requires that if the defendant is compelled to give advance notice of his inten-
tion to present an.alibi defense the government must provide the defendant with
advanced notice of its refutation of the alibi defense. Wardius,v. Oregon, 412
U.S. 470 (1973). In Wardius; however; the Court was addressing a procedural
rule designed to prevent surprise and:to maximize the.amount of information
available to prepare for trial. In that context, the Court concluded-that it was
unfair to require only one party to make disclosure: The various classified
information bills are not intended.to enhance discovery of.information to facil-
itate preparation for trial but are designed to provide procedures for orderly
pretrial determination of issues involving the use of classified. information at
trial. In this respect, the bills before this committee are -comparable to the rape
evidence legislation and are unlike the alibi notice rule. In the rape evidence
legislation adopted by Congress last year, there is no requirement that the gov-
ernment disclose its rebuttal evidence or that it provide a bill of particulars.
That precedent should be followed here. Moreover, even if there were a legal
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need for some form of rebuttal evidence provision, there would be no reason for
the disclosure of the identity of government witnesses since the bill does not
require the defendant to identify his witnesses in the pretrial hearing process.

I am also concerned about the rebuttal evidence provision as a matter of
policy. In view of the substantial discovery rights of defendants in criminal
cases, I question whether there is a need for additional disclosures mandated
as part of this bill. It should be noted that most of the classified information
that will be at issue in the pretrial hearing process will have been provided to
the defendant by the government as part of the discovery process. In addition,
in contrast to the alibi situation, it is not clear what is covered by the require-
ment that “the United States provide the defendant with the information it
expects to use to rebut the particular classified information at issue.” Unless
the trial judge is provided with discretion to guide the government as to the
scope of its obligations or the sanction for non-disclosure is modified to exclude
good. faith mistakes as to whether material should be considered to be ‘“rebuttal

evidence,” I believe that the provision may spawn troublesome and disruptive
litigation. Finally, if the witness disclosure aspect of section 107 is retained,
it should be modified to authorize the court to permit the withholding of names
in uhusual situations where there is reason to believe that such disclosure would
endanger the witness.

4. Initiation of the pretrial hearing process

The administration bill and the Murphy bill take different approaches to the
initiation of the pretrial hearing process. Section 6(b) of the administration bill
requires the government.to demonstrate to the district judge that the informa-
tion meets the applicable standards for classification. Section 102 of the Murphy
bill, by contrast, requires only that the Attorney General, Deputy Attorney
General, or a designated Assistant Attorney General make a written request
for a hearing. Under both bills, the classified information of concern to the
government would be disclosed to the court prior to the pretrial hearing.

I believe that the approach adopted by the administration bill provides an
important additional assurance that the hearing procedures are employed only
when sensitive national security material is actually involved. While I recognize
that there is a concern that disclosure of the basis for the classification might
prejudice the admissibility determination, this concern is met in the adminis-
tration bill by the establishment of a standard that does not call upon the judge
to balance the sensitivity of the classified information against the importance
of the information to the defense.

5. Introduction of classified information

Section 8 of the administration bill contains three provisions governing the
introduction and proof of the-contents of classified documents at trial that are
not present in the Murphy bill. These provisions would serve to protect unneces-
sary disclosure of classified information at trial without undercutting the rights
of criminal defendants. The most important of these provisions, subsection 8(b),
would authorize the court to prevent unnecessary disclosure of classified infor-
mation by permitting the use of only a portion of a classified document or the
excigion of some or all of the classified information from a writing, recording,
or photograph introduced in a criminal case. In the recent espionage prosecution
in the Kampiles case, the government introduced into evidence-a copy of a highly
classified manual with certain extremely sensitive items deleted. This step, which
was taken with the consent of the defendant, protected the material from unneces-
sary exposure. Section 8(b) of the Administration bill would permit the court,
over the objection of the defendant, to order that this approach be followed in
future cases. The effect of the provision would be to protect the most sensitive
aspects of classified documents—aspects that the government would otherwise
avoid revealing in presenting its case at trial. The defendant’s rights would be
protected.since the court would hear any arguments the defendant chose to offer
against permitting the deletions and the defendant would be free to demonstrate
that the deleted portions should be disclosed as a relevant and material part of
his defense.

Subsection 8(c¢) would also serve to avoid unnecessary disclosure of classified
information. This provision would permit the government to prove the contents
of a classified writing, recording, or photograph without introducing the original
or a duplicate into evidence. By relying on secondary evidence such as testimony
to prove matters contained in the writing, recording or photograph, the dis-
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<losure of classified information could be minimized. Absent the enactment of
subsection 8(c) the best evidence rule (Rule 1002 of the Federal Rules of Evi-
«dence) would appear to preclude this approach. While subsections 8(b) and 8(c)
serve similar purposes, they are not redundant. Subsection 8(c) would reach
cases where it is impractical to delete the sensitive material from the document
and subsection 8(b) would be necessary where the government desired to intro-
duce a classified document into evidence. As with subsection 8(b), the defendant
‘would be free to introduce the classified writing, recording, or photograph in-
volved if it is material to his defense. Where, however, the defendant has no
‘interest in or no basis for introdicing the document itself, section 8(c¢) would .
prevent the needless disclosure of classified information.
Section 8(a) is intended to redress a more limited problem confronted in prior
cases where trial judges have required that documents be declassified prior to
use at trial. Since classification is an executive rather than a judicial function,
:subsection 8(a) would permit the government to introduce classified material at -
trial without changing or eliminating its classification status. The' decision
whether to continue or modify the classification status of the document after it
has been disclosed at trial is best left to the classifying agency.

6. Protective provisions governing disclosure. of classified information to
defendants

Section 4 of the administration bill and section 109 of the Murphy bill both
require the district court to enter appropriate protective orders to safeguard the
«classified information made available to defendant. The administration bill goes
beyond the Murphy bill to list seven types of protective conditions that might be
incorporated by the court in fashioning an appropriate protective order in par-
ticular cases. I believe that this aspect of the administration bill will provide
helpful guidance to judges charged with formulating protective orders, will pro-
‘mote a uniform approach to the safeguarding of classified materials, and will
serve to insure that orders issued under the bill will provide adequate security
conditions.

. Imposition of detailed reporting requirements

Section 202 of the Murphy bill would require the Department-of Justice to.file
@ written report whenever “the United States decides not to prosecute any indi-
vidual for a violation of federal law because there is a possibility that classified
information will be revealed.” The written report is to include (1) “findings de-
tailing the reasons for the decision not.to.prosecute” ;- (2) “the classified infor-
mation which the United States believes might be disclosed”; (3) “the purpose
for which the information might be disclosed”; (4) “the possibility that the
information would be disclosed in the event of a prosecution”; and (5) “the
Ppossible consequences such disclosures would have on the national security.” The
report is to be provided to the Permanent Select Committee on Intelligence of the
‘House of Representatives and the Select Committee on Intelligence of the Senate. @

The Department of Justice opposes the inclusion of such a reporting provision.
In our view, the provision goes beyond legitimate oversight and would constitute
an infringement of the Executive’s function to enforce the federal criminal laws.
The provision ecalls for a detailed written justification of the Justice Department’s
exercise of its prosecutorial discretion on a case-by-case basis whenever the -
Department’s decision not to prosecute involved as a factor the possible disclosure
of classified information. There is, to my knowledge, no precedent for such an
incursion into the Executive’s traditional responsibilities. Such a statutory re-
quirement would establish a precedent that could lead to the intolerable situation
in which the Department was compelled routinely to detail its reasons for not
weeking indictments or for dismissing charges or participating in plea bargains in
particular cases.

I am unaware of any pattern of intransigence on the part of the Department or
failure to accommodate the legitimate informational needs of this committee that
would warrant the type of reporting requirements in H.R. 4736. It is my under-
standing that the Department has undertaken in the past to brief the committee
on an informed basis on aspects of particular eases. I would respectfully suggest
that a continunation of such a flexible, informal process is'more in keeping with
the proper roles of two co-equal branches of government than is the regime envi-
sioned by section 202. '

In opposing the bill’s reporting requirement, T do not mean to question the
legitimacy of the underlying concern that a risk of disclosure of classified infor-
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‘mation should not be used by the Executive as an excuse to avoid embarrassing
wlisclosures of government wrongdoing or incompetence and should not lightly
override prosecution of a substantial eriminal violation. I simply believe that the
Committee’s concerns in this area can be met without the bill’s sweeping report-
ing provision. .

1 also have serious doubts regarding the wisdom of requiring the preparation
.and circulation of at least two sets of written findings disclosing the classified in-
formation and detailing all of the ways in which its public disclosure would harm
.our national security. By definition, such written reports will involve instances
where the classified information is viewed by the Executive as so sensitive that
:protection of its confidentiality overrides the strong interest in prosecuting viola-
tions of federal criminal laws. Without denigrating the care with which such
reports would be handled by the committee and its staff, I believe that the com-
‘mittee should pause to carefully reflect whether such reports should be routinely
required. ’

‘STATEMENT OF PHILIP B. HEYMANN, ASSISTANT ATTORNEY GEN-
ERAL, CRIMINAL DIVISION, DEPARTMENT OF JUSTICE, ACCOM-
PANIED BY RONALD STERN, SPECIAL ASSISTANT TO THE
ASSISTANT ATTORNEY GENERAL

Mr. Heymann. Thank you very much, Mr. Chairman. Thank you,
Mr. McClory.

If the rather long and detailed statement that I have presented can
be put in the record, Mr. Chairman, I will try and summarize it as
we go through and shorten the time.

Mr. Murery. Without objection, so ordered.

Mr. Heymanw. Thank you. '

At the outset, I would like to myself thank and commend the Chair-
man and Congressman McClory and Congressman Mazzoli for the
diligent and constructive efforts they and the staff working under
them have undertaken in regard to the graymail problem. Following
Senator Biden’s pioneering efforts last year, this committee held hear-
ings in January that focused additional attention on the need to im-
prove procedures for criminal cases involving classified information.
Since that time the committee and its staff along with Senator Biden,
the Justice Department and the ACLU have worked to devise legis-
lation that would provide the necessary procedures. ‘

My statement, Mr. Chairman and Mr. McClory, will be divided
into three parts. I would like to begin by describing the need for the
legislation, then talk in rather general terms about the major ingredi-
ents of our bill and of your bill, Mr. Chairman and Mr. McClory, and
then I 'would like to focus on the differences which in many ways are the
crucial things for us to be discussing. Co :

- The three of us were together at a session where the introduction of
your bill, Senator Biden’s bill, and the Administration’s bill were
announced, Mr. Chairman, and you and I said very much the same
things on that occasion. The fact of .the matter is that three things
have to be done in this area. The Government has to be able to try
cases, and that means it has to be able to-try espionage cases, and 1t
has to be able to try cases against high Government officials who hap-
pen to have access to large amounts of national security material. In
both those categories, an inability to try cases can be very serious—
in one case to our national security and in the other instance to the
credibility of the Federal Government and its willingness.to police
its own activities.
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Second, the Federal Government must protect important trial rights..
Defendants cannot be seriously prejudiced in any criminal trial. T agree-
with what Mr. McClory just said, if T understood him correctly, we
can’t turn the need for protecting defendants’ rights into a delicate
balance of game advantages. There is no effort in this case-of the Fed-
eral Government, the prosecutorial arm, to use graymail as an effort to-
cain trial advantages. We don’t want that. We are not thinking in those-
terms, but rather in terms of the enactment of legislation that will .
allow us to conduct trials while being fair to the defense. The third
important thing is to protect essential national secrets. The procedures:
that will allow us to do all three can’t be stopped by what I honestly
believe to be an often almost nitpicking concern for perfect balance-of-- -
trial advantage. We will be generous to the extent that it is reasonable,.
trying to preserve that balance. If the balance is tilted in a minor way
one way or the other, it is less important than that we be able within
reason to try defendants in these two important categories fairly, pro-
tecting their rights and at the same time protecting those secrets that
it is essential to protect and not others.

As you, Mr. Chairman, said-on the occasion of the announcement of
these bills, sometimes the competing interests can’t be reconciled, and
we all know what happens when they can’t be reconciled. If the Gov-
ernment will not reveal the secret, a fair trial still must go on, and if’
there cannot be a fair trial without the revelation of the secret, the case:
must be dismissed. There is no dispute about that.

What is interesting about the piece of legislation that you have intro--
duced and that we have asked Chairman Rodino to-introduce, and that
Senator Biden has introduced, is that there is a very large extent to-
avhich the problems that we are facing here are problems that have no-
inherent necessity. There is no policy that adequately justifies the diffi-
culties we are all making for ourselves. Under present procedures, deci--
sions regarding the relevance and admissibility of evidence are nor-
mally, customarily, made as they arise during the-course of trial. There-
is no good reason why some of these decisions cannot be made before
trial. They are.now, for example, made before trial in the instance of
certain evidence in a rape case-asto the woman’s prior sexual conduct. “
Congress passed a-statute doing that for very good reason last year, so-
that it could be-done not in front of—so that those rulings could be-
made prior to trial without destroying a woman’s reputation in order-
to bring-a rape case. '

If these rulings are made during trial and not prior to trial, which is
customary but of no policy or fairness importance, several things:
happen. One; the Government: has no way of knowing whether the:
defendant intends to rely on important national secrets; and second,.
the Government has no way of knowing whether, if the defendant
wants to bring those secrets out, they are in fact admissible and rele-
vant-at trial. Not knowing; the Government must guess and make its
decision whether to dismiss or not.at a stage before—in a world of
uncertainty, as Mr. McClory just said, and as you said, Mr. Murphy, at
our announcement.

If we can simply resolve these uncertainties, which I believe we can,
without any cost to fairness, the trials of figures who have national
security secrets in an authorized or unauthorized way can go forward..
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The price of not having them go forward I think we all know. The
price is that the American public comes to distrust the system, and that
a committee such as this committee can rely less on the checks that exist
in the national security and intelligence areas. The costs in the espio-
nage area are obvious, that in some cases there can be no prosecution,
despite the importance and the moral blameworthiness of the conduct.

Let me turn from ‘the need for legislation-in this areato what the
major provisions are, the major provisions of your bill and the major
provisions of our bill, because they are indeed very similar in most
respects.

Tl start by describing them in terms of our bill, and then later con-
trast the bills. The key provisions of H.R. 4745 would create a pro-
«cedure for pretrial rulings and appeals—and-this is also of course true
of the chairman’s bill—on whether classified infermation may be dis-
closed by the defendant at pretrial or trial proceedings. That 1s the is-
sue I have just been discussing.

These provisions would prevent the premature and unnecessary
abandonment of prosecutions in the face of either malicious graymail
threats or legitimate uncertainties. It would do this'by obtaining court
orders barring the disclosure of inadmissible classified information
or ruling that particular classified information should be admitted.

TWhen classified information is-determined by the court to be ad-
missible, the bill provides alternatives to disclosure of the specific
classified items and it provides measures other than dismissal if there
is 1o alternative that the Government can accept. The witness’ testi-
mony might be struck, for example, or a particular count of the in-
dictment might be struck.

Tach of the provisions I am describing, Mr. Chairman, has prece-
dents. Each of them has been done in other areas. This is not a na-
tional security exception to fair trial bill. It -does net affect fair trial
as a matter of principle. The provisiens have precedents or close
analogies in the areas such as those of domestic informants and the
evidentiary rules for rape cases.

Each of the bills has discovery provisions. Each of the bills has an
appeal provision that allows an appeal by the Government in this
circumstance just as it can now appeal from an order to suppress
evidence if issues are resolved against the Government.

Ve are talking about modest procedural changes in all of the bills.
We are talking about things that are not new, and we are talking about
things that I believe are plainly fair.

T.et me take each of those categories just for about 2 minutes each
and talk about the major points to be noted.

The provision in the administration’s bill dealing with discovery
Tists a set of possible alternatives that a court may use rather than
order discovery of a highly secret Federal document. We believe that
each of these alternatives are now permissible under law, under Fed-
eral Rule of Criminal Procedure 16. I believe the chairman’s bill does
not spell out the alternatives. and I think the Senate bill does not spell
out the alternatives. We spell them out becaunse we want to call them
to the court’s attention. We do not think we are granting new powers
in this area. We believe those powers are already there under the
present Federal Rules of Criminal Procedure.
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I would like—yes. = - S S : .
Mr. McCrory. May- I interrupt? If they are already there, what-
do you want to write it into the statute for, too?

Mr. Heymann. Mr. McClory, a.number of the provisions of the-
statute empower judges explicitly to do. things that we now think:
they have the power to do. For example, Judge Lacey in the Chernya--
vev and Enger trial in New Jersey did a number of things that the-
statute empowers a judge to do, and the judge in the Kampiles case-
in Indiana did, too. Other judges have declined to or doubted their:
power to act. One of the things this bill will do is clarify the power
of judges in areas where we believe they have the power, where judges
have exercised the power and invite them to consider alternatives:
that are there for them to consider. If the question were, could a judge-
do this without our discovery provisions, the answer is yes. Is he as
likely to do it if there isn’t a statute simply inviting him to consider-
his powers here, the answer is no, he is less likely to do it.

Mr. McCrory. Are there different rules in different circuits which:
would be reconciled by embodying the language in the statute ?

Mr. Heymann. There is certainly a difference of interpretation at
the trial court level. Whether there are different court of appeals rules,.
I’'m not sure. : '

Incidentally, everything that we are proposing here in the dis-
covery area is far more modest than what the ABA has itself pro-
posed last year. The ABA’s most recent standard for discovery and'
disclosure prior to trial provide that “disclosure shall not be required’
where 1t involves a substantial risk of grave prejudice to national se-
curity and a failure to disclose will not infringe the constitutional
rights of the accused.” We are asking for less than the ABA itself
proposed.

The system for getting pretrial rulings not on discovery of evi--
dence, not on what we have to turn over to a defendant prior to trial,.
but on what the defendant may be able to introduce at trial is quite-
similar in the hills. There has to be a notice requirement. The defend-
ant has to notify us in advance that he intends to introduce particular
evidence. The bill includes that. I would simply like to point out:
that that is precisely the same type of provision that was passed last
year with regard to evidence of a woman’s former chastity in a rape:
case. The rape evidence statute, which created rule 412 of the Fed- .
eral Rules of Evidence, requires the defendant to provide written
notice 15 days prior to trial of any evidence of specific instances of
the alleged victim’s prior sexual behavior which the defendant in-
tends to offer at trial. It is a familiar, at least precedented type of
provision.

On the basis of that notice, there is an in-camera hearing procedure:
which again is wholly analogous to what Congress passed last year
with regard to evidence of a rape victim’s prior sexual conduct. Again
T call your attention to the fact that what we are proposing is very
much the same asrule 412(c). i

The purpose of the in-camera proceeding is to find out whether the
material is admissible, find out whether the defendant wants to use
it. It is to prevent, in short, the unnecessary abandonment of prosecu-
tions by making it possible for the Government to determine pretrial
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whether evidence that is a national secret will come out. It will allow
us to make intelligent decisions. ‘

There is a difference that I should point out on this question of
admissibility of evidence between our bill and the bills introduced by
Chairman Murphy and Senator Biden. We would require prior to any
special pretrial determinations that the Government establish to the
satisfaction of the judge that the matter we are trying to protect is.
properly classified. That has a certain cleanness and it has a certain
nonarbitrariness about it. I do not regard these pretrial proceedings
that, we are all talking about as substantively affecting defendants.
I do not think they affect substantial rights. But they do change
things. They do change the order of a trial. We would require the
judge to be satisfied that what we were protecting was properly classi-
fied information before taking the step of altering the timing of
consideration of these issues. v

I understand the argument on the other side. The argument on the
other side is if the judge reaches that determination, he may be some-
how or other prejudiced. That is a determination that he will, of course,
make ex parte because in an espionage case we will not want to reveal
the extent of the secrets we are protecting to a defendant who we be-
lieve is a spy. However, we believe that judges are made of a little
sterner stuff than is reflected in the concerns of those who don’t want
the judge to address this issue early.

In any event, the most important fact here, and one that is true to
some extent in all bills, is that it is important that a judge who is rul-
ing on relevance and alternatives has to have a certain amount of in-
formation before him as to what information the Government is pro-
tecting, and why.

The particular alternatives that form an important part of each of
these bills are the alternatives that the judge can invoke to substitute
for highly classified national security information a summary, a state-
ment, or something that does not reveal precisely what it is the Gov-
ernment wants to keep sccret but which does protect a defendant’s
rights.

Let me foeus just for a sentence or two on the importance of this.
Very frequently in these cases, what is crucial in terms of a secret, one
of the three concerns that we are trying to reconcile here, is highly
specific information. What is crucial in terms of a secret is what is the
name of the CIA agent, what are the precise characteristics of the
weapons system, what is the location of a station. What is crucial for a
fair trial frequently does not involve those specific matters at all. What
is crucial for a fair trial is that the jury know that a CIA agent urged
the defendant to take an action, if this is true, or that the jury know
that the weapons system was of a certain sort.

Mr. Mureay. How about just a memo that it exists, the technology
that it exists, and not what it does specifically.

Mr. Heymann. That is correct, absolutely, Mr. Chairman.

‘What we are finding here is that there is a substantial congruence or
there is a possibility of a substantial congruence between our desire to
have trials without revealing national secrets and the absolute neces-
sity of having fair trials. That congruence lies in the fact that a judge
can order a substitute statement such as the Government stipulates that
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a CIA agent on this occasion urged Ronald Stearn to do the illegal
act. That fully will satisfy the fairness of trial requirements. That
will show the conditions under which the defendant acted and, at the
same time, it will not reveal the name of the CIA agent which has
really nothing to do with the fairness or propriety of convicting and
punishing the defendant.

Mr. MurpaY. Would there not be a possibility.of entrapment there
of some kind, where a defendant could be entrapped into a situation,
not knowing that he is jeopardizing national secrets or classified
information % :

Mr. Heymaxy. Mr. Chairman, that issue, for example, comes up
domestically with regard to informants. The Government has a privi-
lege to protect informants unless it is absolutely necessary to disclose
their identities. Sometimes questions of entrapment come up. And
someimes, not the majority of cases, in a minority of cases it is neces-
sary to reveal the name of the informant in order to fairly deal with
the entrapment issue, but in most cases it is not necessary. We are urg-
ing the same thing here, exactly the same thing.

MI-.QMCCLORY. Could T ask one more question, Mr. Chairman, at this
pomt?

Mr. MurpHY. Sure.

Mr. McCrory. You said that you thought it was important at the
time that the defendant raises a question, or I guess either side raises
@ question as to the classified nature of the evidence that one or the
other party wants to introduce, for the court to determine if the mate-
rial is properly classified.

Now, it seems to.me that in the Murphy bill if the Attorney General
says that it is classified, it is classified, but you are going to then trans-
fer the question as to who determines the classified nature of material
from the Attorney General, from the Government, to the court.

Do you think that is a good idea ?

" Mr. HEyma~N. No; we don’t want to do that, Mr. McClory. What we
:are doing is something close to that. The material would remain classi-
fied whatever the judge said in the case. The executive classifies the
material and it will remain classified whatever the judge says. We,
"however, would not trigger a special judicial proceeding without the
judge finding that there exists the type of national security concern
which in fact warrants classification. In other words, we would main-
“tain that the executive classifies, and only the executive classifies.
"Whatever the judge says, it would be a classified document. However,
these special procedures would not go into effect, which are after all
_judicial procedures, unless the judge were satisfied that the situation
was an appropriate one.

Mr. McCrory. But under your bill, the judge is going to determine
whether or not the disclosure of the information is dangerous to the
national security, and that is, from now on, it is going to be a judicial

-decision in that type of criminal case.
) I}Ir. Heymaxy. Only in that context, that’s right, only in the judi-
-cla :
Mr. McCrory. And that’s not in the Murphy bill is it ?
Mr. Heymanw. It is not. It is a difference between our bill and the
“Murphy bill and the Biden bill. There are two arguments against this,
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Mr. McClory. One is the one you are making that, although it is only
for purposes of a judicial proceeding, judges shouldn’t be deciding
classification-type questions even in that setting, though of course
they do under the Freedom of Information Act to some extent.

The other argument is the ACLU argument that the chairman was.
referring to that this will prejudice the judge, that the judge will, by
reaching a conclusion that this is really a national security matter,.

. have already gotten himself in a national security framework and will
be thinking in national security terms rather than in criminal trial
terms. .
We don’t want that to happen. We do frankly want, and I think each.
s of the bills allows this, the judge to have some understanding of what

are the national security concerns. The reason for that is very simple.
If the judge understands the national security concerns, then he can
in the process of this hearing say, well, look, a fair trial could be had.
if the (Fovernment will only stipulate that the following was true, and
leave out the name of the CIA agent, or leave out the weapons charac-
teristic. If the judge knows what it is we are trying to protect, he can
play a creative role in developing alternatives that preserve a fair trial
and preserve the secret at the same time. If the judge is not informed.
as to what it is we are trying to protect, he will be simply bewildered.
He will be confused and bewildered.

Just to take an example of that, one of the types of secrets we have-
problems with disclosing is information that has come from a foreign
intelligence agency under ground rules where we have promised the
source will never be disclosed. In that type of situation, the only-
thing that is secret is that it has come from Greenland’s intelligence
agency. If the judge doesn’t know that that is the secret we are trying-
to protect, the hearing will be some kind of Marx borthers version of
“A Night at the Opera” because he will be trying to guess, trying
to figure out what we are arguing about, whereas there will be an easy
solution. The easy solution will be to strike out where the informa-
tion came from, which is of no relevance to the defense, and give them
all the rest. That is an easy solution that protects fair trial and protects:

. the secret, but the judge has to know what the secret is.

I would like to get to the differences and get the questions and
answers, and I have been going on a little bit too long. We all have an
appeal provision. The appeal provision is crucial. That, too, adds:

- certainty. I think there is no dispute about the fact that the inter-
locutory appeal is only a Government appeal. The reason for that, if”
there is any confusion, is because, of course, the defendant has a full
right of appeal after trial, and that is a better right of appeal, tacti-
cally, from the defendant’s point of view.

The last point to be made, and then let me iust compare the bills
briefly and turn to you people for questions. We have an exception:
to the Jencks Act, one that we think is fair but we know will be a-
source of major dispute on both sides of the Hill.

Our exception to the Jencks Act allows a judge to delete properly
classified information if he finds that it is plainly consistent with the-.
witness’ statement. The purpose of the Jencks Act is to allow de-
fendants to use inconsistent statements to cross examine a witness..
Our provision would say where the judge finds that an item is highly"
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secret and is plainly consistent, he can before turning a Jencks Act
statement over to the defendant, delete that item. That is one of the
differences. Now, let me run over the major différences and I will get
back to the Jencks Act as I mention the major differences between
the chairman’s bill and our bill.

In doing that, let me be clear that I think the similarities are much
greater than the differences, and that either bill would be extremely
helpful. T am going to emphasize why we think ours is better—and
we do prefer ours and think ours is better—but either bill would be
extremely helpful. It is a happy situation where we find that the
differences are considerably less important than the similarities.

One place in which we are different, is that we set forth a standard
of admissibility, and our standard says relevant and material. We are
not trying to sneak in something by that language. We are intention-
ally trying to bring in a standard of admissibility for classified in-
formation that is just a touch or a half-step higher than relevance.
Almost anything can be relevant. Relevant just means it slightly
tends to prove or disprove something. Anything that to whatever slight
degree tends to prove or disprove something is relevant. We purposely
pick a term “material” which is often used as very similar to “relevant”
but is just thought to be a touch more substantial. That is the meaning
we give it.

The standard we would use—and it seems to us to make very good
sense—is the standard that is used with regard to informants. If a
defendant wants to obtain the name of an informant and introduce it in
trial, or question an informant on a matter of entrapment, the de-
fendant will not be allowed to question a Government agent on the
stand about who was the informant and what was the informant’s
name unless the defendant establishes something a bit higher than
some relevance. :

- If that is true of a narcotics informant, it seems to me that it ought
to be true of a CIA informant. I don’t see any difference between the
foreign informant and the domestic informant. The Supreme Court
law is clear, that if defense counsel asks a narcotics agent, who was the
informant, what was his name, where. does he come from, what was
he doing, where does he live, he cannot get that information unless he
shows something more than that it may be relevant.

The Supreme Court has discussed it at length in the Rowiaro case.
We think that the same considerations or considerations of at least -
equal weight apply here. They apply whether we are dealing with
CIA agents or sources or locations of stations or the nature of weapons
systems. I know that there would be those who would say that much
weightier considerations are at stake here than in protecting
informants.

In enacting the recent rape evidence rule, Congress went much fur-
ther. It said that before evidence of prior sexual conduct could come
in, there would have to be a balancing, and a balancing that considered
the prejudice to the victim versus the usefulness at trial. We are not
asking for a balancing. We are asking for something much less, but
something a touch, a half-step more than mere relevance. It would
give the judge a little bit of discretion to say, yes, I can’t say that
this secret is wholly irrelevant, but really, Mr. McClory, it doesn’t
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have much to do with your case, and I'm not going to let it in, some-
thing like that. : o : :

Now, in the Jencks Act situation, we are likely to come up against
cases like the one that we put in the testimony. Suppose a Goyernment
agent who witnessed the transfer of a highly classified document to a
foreign intelligence agent prepare a statement. If he is a Government
agent, he will prepare a statement deseribing having seen the transfer

. of a highly classified document, and let’s say that he is either honest,

direct, open or foolish enough to put in that statement that the person

who received the document is the superior of someone that we have

reporting to us from the foreign embassy. For instance, that it was the

first secretary of such and such a country’s embassy who received the

document, and that guy happens to be the immediate superior of Peter
Smith who has been giving us useful information. -

If that happens, if that directness and openness takes place, we will
have a statement that under present rules would have to be revealed
to the defendant. Remember, in espionage cases we are talking about
defendants who we believe are giving secrets to the enemy. The state-
ment would have to be revealed to such a defendant if we wanted to
put the witness who had observed the transfer on the stand.

That is a heavy price to pay. The question is, does any requirement of
fair trial justify placing that heavy price on us? It won’t come up
often, but when'it comes up it is a heavy price, and that is the only time
when the fair trial issue comes up. )

We say that there is no reason to pay such a price. The purpose of
the Jencis Act—and it is not a constitutional rule, it is not imposed on
‘the States; it is a statute and a rule that the Supreme Court has imposed
as wise but subject to congressional modification—is to give the ma-
terial for cross examination to a defendant. We say that if there is no
inconsistency about a particular fact, such as where the recipient of the
.document happens to be the boss of somebody who has been giving us

. information, there is no inconsistency in anything that was said on the
witness stand with that fact. If that fact is highly secret, as it is in the
.case T hypothesize, then the judge ought to be able to say, look, you will
get the full statement but we are .going to strike out what is plainly
consistent and of no use to you in cross examination. We are going
‘to strike it out and you don’t get that.

The judge already has the power, again in the theme that nothing

. here is unprecedented, the judge already has the power to strike out

-anything that he finds unrelated to the witness’s testimony at trial. In
the example here the information is related; it is just that it is not
Inconsistent. It is not the material for impeachment. If we give it to
‘the defendant, under your bill, Chairman Murphy—this is a little com-
plicated, as I say it, and I apologize for that—under your bill we would
have to give it to the defendant, and if we gave it to the defendant,
your bill would trigger the following events happening:

The defendant, if he wanted to ask questions about it. about this
individual in some country’s embassy who is reporting to us, if he
wanted to ask cross examination questions on it, he would have to give
us notice. Your bill also requires notice. The judge would then decide
whether those questions really have any bearing on the trial, and he
‘would almost certainly decide they have no bearing on the trial be-
«cause it has got nothing to do with the case.
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Under your bill, the defendant in an espionage case—someone we:
are accusing of being a spy—would get information that is very secret,.
and then the judge would forbid him to use it at trial, to make it.
public, but the cat would already be half or two-thirds out of the bag..

We recognize the popularity of the Jencks Act and the fight we are:
biting oft, but we are proposing only a minor modification in the
Jencks Act, and you will hear a lot of testimony saying this is out-
rageous and we don’t like the Jencks Act. We are not attacking the
Jencks Act. We are trying to make sense of a situation where we- .
think otherwise it is not very sensible.

Mr. McCrory. Could I ask this question for my own information ¥
I am not too familiar with the Jencks Act.

Does the Jencks Act require the disclosure of information without.
notice, or does the defendant have to first of all request the prosecution
to list any witnesses or evidence which might take him by surprise?

Mr. Heymany., Well, I think I have it here, Mr. McClory. I am.
quite sure there is a requirement of request, but by now it has become
so traditional that in any case we know that we automatically have:
to turn over any witness’s prior statements to the defendant at least
at the time the witness testifies and generally earlier than that.

Mr. McCrory. Whether the defendant asks for that information.
before the trial or not?

Mr. HEyman~. There is a statutory requirement of request, but it-
is routine. It is just done automatically.

Just one or two others. On reciprocity, we are worried, Mr. Chair-
man. We are worried about the technicalities of the reciprocity provi-
sions of the chairman’s bill. There are no such provisions in our bill.
There are two in the chairman’s bill. One of them requires a bill of
particulars as to the matter that the defendant may reveal, a bill of’
particulars specifying what part of our charge against the defendant,
whether he be a high Defense Department official or an espionage
defendant, what part of it, you know, detailing what our charge is:
that this may relate to. ' ,

The problem here is nobody knows what we are supposed to do in
providing more detail. There is already a requirement in the Federal
rules of criminal procedure that we provide a bill of particulars wher-
ever the judge finds it useful and sensible for the defense. We are
worried that that part of the chairman’s bill will not be read as leaving
the judge wide discretion to do whatever he thinks is fair and recipro-
cal, but will somehow or other impose an undefined obligation to
become more and more specific. Bills of particulars are something that
take a lot of forms, and we don’t quite know what we are being re-
quired to do here.

There is another part of the reciprocity provision which requires us
to tell what our rebuttal will be and who the witnesses will be. We are
not at all sure—I want to give you some examples that indicate why—
what looks like a fair procedure telling us to tell what our rebuttal
will be and what the witnesses will be may turn out to be a very unfair
one. If you want a reciprocity provision, I would urge the committee
to write it in general terms, leaving it to the judge to do what he con-
siders fair in terms of reciprocal disclosure. Anything else, anything
that looks like an absolute rule has difficult and unforeseen
consequences.
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Let me spell out my worries on the reciprocity provision. Reciproc-
ity, in general, is not always required. That is a good starting place.
Tn the rape evidence rule, the defendant is required to bring forward
"his evidence as to prior sexual conduct of the victim of rape, but there
is no reciprocal obligation of the Government at that point to bring
forth its rebuttal evidence. It is not a universal requirement that you
give reciprocity here. It is a rule of the game and you do it if you think
it is sensible. We are not talking about basic fairness.

If you move to basic fairness in questions of reciprocity, remember
that in most cases the defendant is going to be tendering a document
we gave him in discovery as something he wants to use at trial. The
notion of reciprocity here is that the defendant is revealing his secrets,
his case, and now the Government ought to respond by revealing its
secrets, its case. In most of the situations we are dealing with here,
the defendant is going to have obtained from the Government during
discovery documents which are secret. There will then be this pro-
ceeding where the defendant will then say I want to use this document
that the Government gave me at trial. If the judge rules that it can
e used at trial, your bill, Mr. Chairman, and Senator Biden’s bill then
requires us to come in and reveal more information, anything that
goes to show we are going to rebut it, In fairness to the defendant. But
remember, the document that the defendant revealed came from us.
Tt is our document that we gave to the defendant to help his case. It is
our information that was given to the defendant in fairness to him
as required by law that he has now said he would like to use. It hardly
seems that equity requires us then to provide an additional amount of
information to show how we are going to try to rebut the effect of our
own document. :

But let me go to practical difficulties.

Mr. Mureny. Well, let’s deal with your example. Let’s say in an
espionage case or a leak of information case, and the document is a
transeript of a wiretap or an intercept of a message by the defendant
that brought him into this difficulty, and the defendant’s theory is
that maybe this was not my voice or it was not the defendant who made
the call or participated in the conversation regarding national secu-
rity information. Don’t you think it would be fair to let him listen
to a particular recording, the interception ¢ . : ,

Mr. Hevmany. The present. Federal Rules of Criminal Procedure,
Mz, Chairman, require us, wholly without regard to this provision,
£6 turn over tothe defendant any documents we propose to use at trial,
any documents that we can see would be helpful to his defense—that is
the Brady obligation. I think the document you are describing would
be routinely turned over to the defendant without this provision. Part
of the reason that we feel reciprocity isn’t really fair here is-that the
Rules of Federal Criminal Procedure require us to turn over a. very
substantial quantity of material. ol T

“Mr. MureEY. But are you not arguing, this hypothetical memo that
you don’t want to turnover—- * . R P

* Mr. Heymany. Let me give my examples for the next point because
‘they are good examples for this point, Mr. Chairman, and -I.am not
being very clear.’ ’ : ' L

“Inthe K dmpiles case, it came out that there were'a number of copies
of some of the documents that were missing—a number of copies—not
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just the one that we alleged was turned over to the Soviets. Let’s say
that that fact, which is relevant, is in a. classified document some-
where. Let’s say the defendant asks in discovery for any documents
indicating additional copies of the material that. were missing. We
would turn that over, and we -would have to turn that over prior to
trial, and the defendant would have that. v

There would then be a proceeding in which we would argue, perhaps,
that that document should not be used at-trial. Let’s say that it inci-
dentally revedls a number of people who are CIA agents that aren’t
known to be CIA agents or something-else; the mere fact that they
were lost, of course, 1s not a legitimate national secret. But let’s say it
has other secrets in it. We would have this pretrial proceeding and we
would say, what do you propose to introduce at trial, and the defendant
would say, I want to introduce that document that talks about other
copies that were missing, and we have this proceeding that your bill
and our bill contemplates. The judge would look at it, and let’s say
the judge ruled that the defendant can introduce it.

Under your bill, at that point, we are required to produce all evidence
that we have to rebut, to let the defendant know how we plan to rebut
his claim that maybe the document the Soviets got was a spare copy
that had been left on a street corner by mistake or something like that.
We are required under your bill to reveal whatever evidence we are
going to bring forward at trial to show that that claim of the defense
1s false—all our rebuttal evidence and our witnesses.

What is our rebuttal evidence? The defendant here wants to use
the document which lists other copies that have disappeared to show
that it wasn’t he who delivered a classified description of a weapons
system or an intelligence system to the Soviets, but that somebody
else probably did it or that the Soviets may have found it on the street
corner. Our whole case is'the rebuttal to that. Every bit of our evidence
that the particular defendant was seen taking the document, was seen
meeting the Soviet agents, was seen walking down the street, at the
point of the transfer, may be treated as the rebuttal to the defendant’s
1propose,o'l use of that single piece of paper listing copies that had been

ost.

What we are worried about is that under your bill and under Sen-
ator Biden’s bill, for a small;part-of the defense.case,. perhaps, we
may: have to reveal our whole case pretrial. We are even worried that
it may become a'sibstantial pait of a pretrial game, that defendants
may, in order to get earlier, full revelation of the Government’s case,
do a little bit more graymailing. ‘ .

T regret the fact that this is a very complicated area. I guess I would
just say in summary that it is very complicated. I know that as I say
1t that it may be too complicated orally without papers in front of us.
What I am saying is that what looks like sensible rules of reciprocity—
the bill of particulars provision and the provision that requires us to
produce our witnesses and our evidence that we will use as rebuttal—
may create substantial disadvantage and unfairness to the Govern-
ment; and we don’t think that thereis any substantial disadvantageand . -
unfairness to the defendant if they.aren’t.there: The defendant, with-
out thesé-provisions, is no worse off than in'the rape case. The defend-
ant, in most cases, will have gotten the information from us in the first
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place. Our case is largely exposed by discovery, by the indictment, and
by normal bills of particulars. We don’t think there is any unfairness
if there is not an additional disclosure requirement. We think that
there may be confusion in the courts of appeals, uncertainty, and re-
versals of convictions as a result of the reciprocity provisions. If it
were felt that there ought to be some reciprocity provision, I would
leave it to the judge to decide in his or her wisdom. The judge can see,
for example, that a document does not have much to do with the de-
fendant’s case, and could determine that fairness does.not require the
Government to reveal its whole case as “rebuttal” evidence. I would
leave it to the discretion of the judge.

Finally, there is obviously an issue between us on the question of
detailed reporting by the Federal Government. The chairman’s bill re-
quires a detailed report by the Government on all aspects of why we
have failed to proceed in a case. There are two sets of problems that
come with that detailed reporting requirement. One set of problems is
easy to address. There are good reasons in some cases for protecting the
privacy of why you don’t proceed with a case. There may be grand
jury secrecy aspects. We may not be proceeding because of something
that came out in the grand jury that we should not reveal and cannot
reveal without a court order. There may be rights of persons involved
who have not been formally accused. We may not be proceeding be-
cause we have concluded that somebody else was heavily involved who
was charged. To reveal that is not proper.

There may be, and there frequently will be, a number of reasons that
caused us not to bring a case. I can think of cases where there was a
graymail issue that would have been a major issue but I didn’t want
to bring the case anyway. I simply didn’t want to bring the case, and
so I said no indictment, although there would have been a graymail
issue.

In short, I think the committee has to take some care in what is an
unprecedented request in reporting on our discretion. I know of no
precedent that would ask us to say precisely why we didn’t prosecute.

Now, let me say that there are healthy informal procedures that are
already at work here. This committee has felt free, and I think cor-
rectly and wisely so, to call upon us to explain why we didn’t prosecute
in the ITT cases, and. witnesses-have come up, either.in executive ses-
sion, as was thought appropriate, and: have at:least explained what
the national security considerations were. . o

It is the additional formality of requiring a detailed written state-
ment that may require us to compromise privacy of individuals and
grand jury considerations and that will be the first detailed review of
our discretion that we question. o : : _

I wouldn’t in concluding, be honest with you if I didn’t say that I
think there will on occasion be a substantial concern about putting a
national secret in writing in a formal document that is to be circulated.
And let me give the category clearlv because it is verv easv. There
would. be no concern, I think, about_keeping the committee fully inw.
formed,: Wi do have; nases: wherg pegple.will.die. where:people will be

promptly executed.’if their idéntities are: revealédT have had cases
that I believe fall in that category during the year and a month or
two that I have been in my job, and they keep me up at night as I am
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sure they keep you people up at night. In that category of cases, I am
sure that we will want, the intelligence community will want, and
the defense community will want a very special form of reporting
because simple release of the name might result in the death of the
individual identified. _ ;

That is all T have to say, and I appreciate the long time allowed me,
Mr. Chairman.

Mll'. Murery. Thank you, and you have been most informative as
usual.

Our next witness is Ms. Deanne Siemer, General Counsel of the
Department of Defense. The Department has taken a great interest
in graymail legislation and is responsible for many of the provisions
which we will discuss today. Ms. Siemer is no stranger to this sub-
committee. She has testified several times before the subcommittee,
and we continue to have the highest opinion of her legal ability and
judgment. ' ’

Ms. Siemer, welcome and please proceed with your statement. I
know you were engaged in a numbber of activities other than this,
in helping putting some departments together, and we understand
your time constraints and we appreciate you appearing here today.

STATEMENT OF DEANNE SIEMER, GENERAL COUNSEL,
DEPARTMENT OF DEFENSE

Ms. Smemer. Thank you very much, Mr. Chairman, Mr. Mazzoli,
Mr. McClory. I do appreciate this opportunity to appear hefore you
and talk about HL.R. 4736 and HL.R. 4745. I have not submitted a pre-

pared statement because I am appearing this morning primarily in
support of the Department of Justice. We worked closely with Mr.
Heymann and his staff on the bill. We support the bill and we support
his explanation of the bill. .

We also second his view that H.R. 4736, the chairman’s bill, pro-
vides important improvements in this area, and we believe the differ-
ences in the two bills can be bridged readily.

-As you indicated, Mr. Chairman, we have terribly important inter-
ests at stake here. The Department of Defense produces more classi-
fied information than all the other Government agencies combined.
Our focus here is largely on defense weapons information although
we obviously have important intelligence interests at stake. In either
case, defense or weapons kinds of information or intelligence informa-
tion, the Defense Department’s interests arve protected by these bills
regardless of the reason for classification. :
" Tn our view both these bills provide an important protection for our
defense interests because they sharpen and narrow the balance to he
made in what Mr. Heymann has referred to as the disclose-or-dismiss
dilemma. We believe that even with these bills the problem still exists.
Tn some cases we will still try to persuade Mr. Heymann to dismiss & .
prosecution rather than suffer the disclosures that would be required
1n a fair trial. _ co e , ‘ -
- But thesa bills provide procedures for us to narrow the issues so that
wo will know precisely what is at risk. We will know precisely what
¢lassified information will have to be revealed, and we will have legally
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-enforcible assurances .that no other information will, have to. be
-revealed. ‘ . ’ . :
« . At present, as you know, we have to speculate about what might be
revealed and what might have to be disclosed under certain circum-
stances, and, as responsible lawyers, Defense Department counsel, to
take into account every possible circumstance that could affect us. This
“broad view obviously tilts our recommendation toward dismiss rather
than toward disclose. If we know precisely what has to be disclosed,
.and we have those legally enforcible assurances that nothing else will
have. to be disclosed, I think the balance goes the other way. That will
more often result in a decision to go forward with prosecution.
- We also agree with Mr. Heymann’s assessment because H.R. 4745
has been built on existing procedures, it provides a balanced system of
. protections for the defendant as well as the Government. For us it ré-
_moves the element of surprise, which is our most significant problem in
the current system of ad hoc handling of classified materials in crimi-
nal trials. The administration’s bill includes virtually everything that
‘we outlined when we testified before your committee Tast February.
‘We support HLR. 4745, and we urge that the committee report' it out
favorably. ... : ‘
«  Mr. MurerY. Thank you, Ms. Siemer. .
. Let me ask just one question as long as I have both of you béfore me.
- Have there in the past been differences between the Justice Depart-
"ment and other departments dealing with security matters as to mov-
ing ahead with prosecutions? ‘ _ o
 Mr. Heymany. Yes, there certainly has; and there will continue to
“be, Mr. Chairman. The most important thing I think for me to.say
right at the beginning is that, in the 14.months that I have been there,
I have.never seen a case where I did not think that the intelligence
‘“community or the Defense Department was proceeding in complefe
good faith trying to-protect legitimate and continuing national secrets.

"I have not seen any cases in which-T thought there was an attempt to
cover up scandal, impropriety, or embarrassment. . '
_Still, there are differences. Qur disposition is heavily to prosecute.
That has been Judge Bell’s disposition; it will be Attorney General
“Civiletti’s disposition. As Deanne said as she was going through, when
_there is a question of real doubt, the disposition of the intelligence
community and of the Defense Department will be not to risk disclog-
ure by prosecuting. However, the system is working, administratively.
It works by Deanne and me and the General Counsel of CTA Dan Sil-
“ver, sitting down arnd discussing the issue, trying to resolve it, and, if
“we can’t resolve it, taking it to the Cabinet level. There the Attorney
. General has the power to decide, subject to an appeal to the President,
‘and’ in most cases it works out fine. It is a friendly but heated
discussion., ' .

Ms. Smmer.’ Anid in that context, Mr. Chairman, what we are talk-
‘ing about here is narrowing the'discussion. When Phil and I discuss
‘“what might happen, for example, in a Kampiles-like situation, Phil
will ‘say, “Well, I think the risk is not great that this information
“will come .out.” I’ll say, “Phil, I think the information is terribly
“important and the risk is. terribly great.” We are talking about rela-

"

tive'risks. If we eliminate that discussion and Phil says to me, “Deanne,

55-554—80——3
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this is all that is going to come out, this sentence, that’s it, and you
have legally enforcible assurances that nothing else will come out”
we can diseuss what to do with that information quite readily. And
as Phil says, when we know what it is, we can almost always reach
agreement. Our differences are primarily in our assessments of the
risks. My client is different from his client, and my client doesn’t want
to take those risks. His client, the people of the United States, do want
to prosecute the case. o

So, by narrowing those discussions and permitting us to get to the
heart of the case much more easily, this bill does a very important
thing. © )

Mr. Murery. The question is, though, there is another party to all
of this, and that is the defendant, and while you are having your dis-
cussions and you may be all satisfied that you have narrowed the
issues to your satisfaction, Justice, CIA, Defense, and so forth, the
defendant’s rights may be abridged in some way.

Ms. SteMER. I am talking about only the disclose-or-dismiss decision,
primarily the dismiss decision. Our discussion at the outset of whether
we should dismiss or not will be narrowed. _

Mr. Hevmax~. Nothing that we do, Mr. Chairman, will in any way
affect the defendant’s rights. The bill that you have introduced and
the bill that we have introduced are designed to and should protect
the defendant’s rightsto use whatever is important to a fair trial. All
of that has tobe protected. ’

What we are talking about and what Ms. Siemer and I are saying
is that having protected that, we will be able to then malke our decisions,
as the chairman himself said at the announcement of these bills, we
will be able to make our decisions much more easily. We will know
what the court has done. The court will say this will come into evi-
dence. I'm going to admit this, but I'm not going to admit that. And
we will know that we have to argue about just one of the two items.
And we will resolve it. Should it be introduced, should we allow its
disclosure for purposes of trial or not ? ’

Mr. Murery. There is some concern that it is more likely that the
legislation we are discussing here today would be used against one
particular class of defendants than another.

Ts this true, and if'it is not, in what kinds of cases is it most likely
to.be used ? .

Mr. Heymaxs. I myself see two classes of defendants affected—
everybody has a concern that it is only aimed at one of them—and
I can never guess which one they think it is aimed at, Mr. Chairman.
The statute will plainly be useful in espionage cases. For example,
it would have been useful in the Kampiles case or in the Enger and
Chernyayev case in New Jersey. It will plainly be useful In cases
involving high Government officials. If I were today charged with
perjury before this committee or any of a number of crimes, I believe
it could be quite difficult to try me because of the marginal relevance
of national security information, for the names of informants that
I would insist as a matter of fair trial I would have to be able to’
reveal. It would probably be considerably harder to try Ms. Siemer.
I mean, that would turn out to be impossible. Her testimony is quite
contrary to her interests. '
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The two categories of cases are classic éspionage cases, of which we
have perhaps three, four, five a year in an average year, plus casés
that involve high Government officials, the pending FBI case is obvi-
ously the most immediate example, or people who are closely asso-
ciated with the intelligence agencies. The ITT cases involving private
individuals were of that sort. I ' .

There is one other category that concerns me the most, and T haven’t
mentioned that, and that is overseas corporations’ operations, bribery
matters, this could beécome a substantial issue in that type of case if
it were not dealt with by legislation. '

Mr. Murery. Thank you.

Mr. McClory. ' ' _

Mr. McCrory. I am concerned about the reciprocity provisions. Tt
seems to me that when we have classified information which a defend-
ant may or may not want to utilize in the course of his trial, that there
should be some sort of obligation on the part of the Government to
produce it, at least in response to a bill of particulars. Otherwise, the
defendant may be deprived of an opportunity to defend himself fully.

Don’t you think that an exception in the bill which would provide
some kind of a reciprocity requirement would be important ? ‘

Mr. Heymanw. Let me try and state ou ‘

Mr: McCrory. You made the rape case analogy, but I am wondering
whether there is.a valid analogy. '

Mr. HeymanN. You know, it depends a lot on the circumstances,
Mr. McClory. What we are talking about is what do we as a country,
what do you, that is the best way to put it, as legislators, owe the
defendant if the defendant is required prior to trial to reveal to the
Government and the judge what classified information he plans to use?
That revelation is necessary if we are going to have pretrial rulings
on admissibility, but the question is, does that disadvantage the defend-
ant in such a way, having tipped his hand, that the Government ought
to have to tip its hand some, too ? : '

My rape analogy simply pointed out that we don’t always—it isn’t
precisely analogous to the rape case, I don’t think—but we don’t al-
ways when some policy leads to one party having to tip its hand a little,
we don’t always require the other party to tip its hand. I think the is-
sue-in the prior discussions at the staff level has been somewhat over-
blown in its importance one way or the other. . .

In some cases I can. imagine 1t would be fairer to require the Gov-
ernment;to tip its hand some if whatever the defendant, had to reveal
in the way of classified information he planned to introduce really did
reveal his case, Mr. McClory, really told us where he is going, what he
is going to do, how he is going to try to prove it. If he told us all of
that, it would certainly seem fair to me that the Government, provide
some responsive discovery of what its case will be.

Mr. McCrory. Then you do need some section in the bill to——

Mr. Hevmanw. The trouble is trying to get a balance. The trouble
is that it may be that in trying to deal with that situation, which I
think may be the unusual one, where there is real unfairness in requir-

.Ing the defendant to tip his hand, we may create greater unfairness as
well as unduly complicating cases. If it is a document that we have
given on discoyery that the defendant now says he intends to use, I'm
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not-sure that T feel there is any unfairness in our not having to provide
further-disclosures. ’

But the main problem is that frequently the defendant will ask to
introduce what may be only a minor part of his case. He may say, look,
I would like to introduce the following classified secret, and it may be
a very small part of his case. We are worried that the language in the
chairman’s bill may require us to reveal all of our case in response to'a
very minor tipping of the defendant’s hand. Reciprocity is, after all,
some notion of equity-and fairness and equality. It may be simplest not
to require reciprocity here at all, but if it is going to be required, we
don’t want it to tilt to the point where there is éven.an encouragement
to ask for documents that have a minor part-in your case in order to
see the whole Government case in advance. ' .

I guess my answer, Mr. McClory, is that if there ‘should be reciproc-
ity, keep it general. Leave it to the judge. There is no reason to think
judges are going to-tilt in our favor on an issue like reciprocity and be
unfair to defendants. But let.them tailor something that is balanced
and sensible. Otherwise, if it looks like it is plain ru%e written by Con-
_gressas to what has to be.done, we are afraid there are going t6 be many
cases where there are going to be arguments, appeals, disputes, and un-
fairness in the form of requiring us to do ridiculous things. for a minor

.disclosure. _

Mr. McCrory: Do you concur in that, Ms. Siemer? _

Ms. SmmEr. I.do, Congressman. I think the reciprocity problem
‘that you are looking at occurs primarily in the Government official
kind of a case. As Mr. Heymann says, in the traditional espionage case,
that is rarely a problem because it will be triggered by an attempt to
use something that the Government has given up - :

The only category of cases where reciprocity might be important is
the high Government official case. The knowledge is in his head and he
might produce a statement with respect to his defense—how T intend
to testify and what I intend to lay out in my defense. That very
narrow category of cases is well.recognized and is protected under
current rules. - . ' o .

“Mr. McCrory. Well,-I am thinking more of- the case where you
prosecute -the person -for. breaking and entering, or allege that he
stole something or he attempted an. assassination. of somebody, and
this was a criminal conduct, and he says, well, my God, they told me
to do this. This is national security, and he needs an awful lot of
information that it seems to me may be denied him.

Mr. Heymany. Well, he would get. that information, you are right,

Mr. McClory, that he would need a-lot of information, but he will get
that on discovery. He will get that not because of Mr. Murphy’s pro-
vision which says that once he tells us the-secrets that he is going to
try and reveal at trial,-we have to give him a lot of information as to
how we are going to meet those secrets. He will get it because prior to
‘the trial he will come up before the judge and he’ll.say I can’t prepare
my defense without knowing all the, following iriformation from the
Government. And we will be required under rule 16, and not changed
by this statute, to give him that information. : .

“Mr. McCrory. There is nothing in either on‘é of:v,the ‘bills that‘iﬁdi-

cates the effective date of this proposed legislation.
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. What is your perception as far as.the effective date ? Ahd what would
be the:effect with regard to offenses that have alréady been com-
mitted, everl pending proseciitions ? ‘ :

Mr. HeEymanN: We frankly haven’t thought about it, and we cer-
tainly haven’t discussed it. I would think that it would rather nat-
urally apply to any trial that had not yet taken place, anid probably
the appeal provision should not apply to trials that have already
taken place, or pretrials that have taken place.

We ought to write a provision like that, and I would also suggest,
Congressman McClory, that we submit to you a proposed reciprocity.-
provision that doesn’t have the terrors for usin it. :

Mr. McCrory. That would be very helpful.

Mr. Heymaxy. OK. S

. Mr. McCrory. Thank you.

Thank you, Mr. Chairman.

. Mr. MurerY. Mr. Mazzoli: o

. Mr. Mazzovrr. Thank you, Mr. Chairman.

. Mr. Heymann and Ms. Siemer, maybe you can address yourselves
to the problem that you brought up at the end of your statement on
the written reports that you would feel could be compromising and
difficult. %

I wonder, first of all, if that is a joint position in which the Defense
Department agrees, and second, would you have, and have you thought
or are you in a position to recommend to this committee any alternative
to it at this point ? ~ . . .

Ms. Stemzr. Let me just address whether it is a joint position.. It is-
very. much a joint position, but we join-it for a different reason. The
reporting requirement might be so difficult for us that we would sup-
port prosecution rather than dismissal plus reporting. Our view was
that that was an interesting way to force us into a compromise with
the Justice Department. We thought they had been very clever about
that. But it-is very much a joint position. - :

Mr. Heymanw. I think there are-alternatives that would work very
well, and I think the crucial characteristic of the alternative is infor-
mality, Mr. Mazzoli. In other words, I think that the right people to
review these decisions are the. intelligence committees, perhaps not to-
the exclusion of others, but primarily. I think there is real advantage
to your reviewing the decisions, among other reasons because I think
that we are all up against the claim that what is really involved—you
are-going to hear-it as you have testimony—what is really involved in
graymail is the Department of Justice covering up for the sins of the
CIA or the Department of Defense or the Department of State.

That is not what is-involved and we won’t let-it be involved. I like
the idea that there would be a legislative committee of substantial
respect concerned about legitimate secrets but not about covering up
dirty laundry of the executive that would be in a position to ask the
question : Was there a secret here that was important?

But it ought te be done informally and it ought to be done carefully.

- Mr. Mazzort. In-other words, you would think—do I take it from
this statement of yours that you would not be adverse to responding to.
a request from this committee or this full committee to come up and
«discuss the last 6 months’ worth of cases that have for one reason or
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another .not been prosecuted, that you would bring with you docu-
nientation, information that would let this committee make an intelli-
gent decision on whether or not the guidelines are being followed,
whether or not there was, as you use the word, coverup. o

It that your feeling, Mr. Heymann ¢

Mr. HeymanN., That is very much my feeling. I should say, Mr.
Mazzoli, that on this one I would have to talk to Ms. Siemer, and she
probably won’t want to tell us right now. .

Mpr. Mazzorr. I understand. : :

'Mr. Heyman~. And I would have to talk to the Attorney General.
But that is very much my feeling. I think that is the way it ought to
be done. I think it ought to be done, and I would see no great problem
in that. If it were the name of someone who I thought would be killed
on that occasion, I would say let’s try to avoid using and given names,
as I would with Defense or CIA. I would just as soon not have the
name myself. . :

Mr. Mazzor1. Let me ask you this question on the Jencks Act. You
suggested. there ought to be some changes. If I understand correctly
from testimony we have had earlier this year and last, year, the gov-
ernment has been very successful in most of itsespionage cases in which
I presume somehow you have managed to live with the current inter-
pretations of the Jencks.Act, and I wonder if you could briefly ad-
dress yourself to whether or not you find the current Jencks Act
totally impossible to deal with, whether you have been lucky in the
past, whether it takes additional effort but can be lived with, and where
you feel within the order of priorities that Jencks Act amendment
would rate.

Mr. Heymaxw. The Jencks Act has not been a major problem for us,
Mr. Mazzoli. It is a relatively small part of the bills that we are talk-
ing about, your bill, the chairman’s bill, our bill. Among the range of
problems it is relatively small. Co

"We happen to believe that what we are proposing is right in that
handful of cases where it will turn out to be a problem. We believe
that what we are proposing is fair, just-and reasonable, and we believe
that the attacks on it are bigoted, biased, irrational and generally
poorly motivated. [Genéral laughter.] '

" Mr Mazzort. But other than that, they are pretty decent.

Mr. Heymanw. That’s right. [ General laughter. ]

"But it is not a major problem area, and that is the question you asked.

- Ms. Stemer. Could I add one thing, Congressman ¢ '

Mr. Heyman~. It may turn out to be a serious problem in particular
cases. It just will not arise in a very high percentage of cases.

~ Ms. StemEr. That was the point I was going to make. It is a signifi-
cant problem for us because before we can make anybody available
to the Justice Department, even a prospective witness, we have to go
back and see what might come out simply of making him available.
We have to go through another series of discussions and negotiations
about who can be available for the prosecution. ’ .

* Under this proposal, the best witness can be available for the prose-
cution, the prosecution can go forward as efficiently as possible, and
vou have no adverse effect on the defendant. It will have a significant.
effect in specific cases. . :
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. Mr: Heyaany. And what Deanne is saying ties in very closely with
what I was saying. The reason that we can live with what we regard
as a not sensible disposition here is because we can avoid calling the
best witness. We can call another witness. We can keep the witness, in
many cases, from talking in the area at all so that the judge would
naturally strike that part of his prior statement. But these are all
distortions of the process for no good reason. We ought to, if we are
trying'to establish that the KF{-11 manual is crucial to the national de-
fense, we ought to call the strongest witness, not the witness who has

- given no prior Jencks Act statement. We ought to call the witness and
ask the witness all the questions that would be helpful to the jury,
not avoiding an area where something might come out wholly con-
sistent with his statement, but that was a national secret.

" Ms. StEmMER. And turn it on the other side. If we decide that a par-
ticular witness has to be made available for a prosecution, we shouldn’t
be prevented from using that important manpower for other purposes.
For example, suppose the secret is disclosed. We may have one fellow
who is very expert in that. If we decide to make him available as a
witness, we may not be able to use him to do the damage assessment—
to figure out what went wrong, how much damage we have sustained
and what we should do to protect against it. It may be a tradeoff
against meeting the Justice Department’s requirements and meeting
our own internal requirements, and those damage assessments have to
be done very quickly. They are terribly important to us. But we may
have a tradeoff right there at the outset, we have to think about pros-
ecution before the case is even beginning to be brought.

" Mr. Mazzor1. I thank you, and thank you, Mr. Chairman.

Mr. Morery. Chief Counsel has a couple of questions. :

Mr. O’NerL. Mr. Heymann, you suggested that a standard similar
t6 that applied for Government informants be used in determining.
whether classified material may be used at trial. You suggested the
Roviaro standard. Do you believe that the Government would be un-
able to argue that Roviaro applied in these kinds of situations absent
the standard you would like to see, the standard that is in 4745%

* In other words, if 4736 was enacted as it is written in this area——

Mr. Heymaxn. No; I think we would be in a position—it depends
an awful lot on the legislative history and it depends on the type ‘of
«discussions we are having right now. I think we would be in a position
where we could argue it. I would hope we would be in a position under
Chairman Murphy’s bill where we could argue that the Roviaro
standard applies. We urge it in our statute because we want the rule
to be clear, we don’t want to have to argue it in every district court,
and we would like it to be settled once and for all.

Mr. O’NEirL. Section 8(b) of 4745 would provide the authority for the
‘Government to introduce only part of a document at trial. There you
appear to have left the determination under the provisions of the sec-
tion to the court, based on the current concepts of admissibility and
use.

" Why didn’t you suggest the Roviaro standard there since you are
providing an exception to the current Federal rules ?

Mr. Heymann. In that particular provision, what we are doing is
authorizing the Government to delete sections—tell me if I have the
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wrong section, but I think T have the right section—we are authorizing:
the Government, with the approval of the court, to delete sections of
let’s say a classified document. That is a step that seems to me to be"
entirely justified and fair. These are documénts that aré going to be

introduced by the Government as part of the Government’s case. This-
is not a provision for deleting something that the defendants wints.
to go into at trial. The materiality standard is a standard that would’
limit what the defendant can put in at trial. This is a provision that

allows us to delete and restrict what we ourselves put in at trial. Now,.
that makes a lot of sense in the following circamstance. If someone--
steals a document and gives it to the Soviets and it involves 150 secrets,.
if we want to prosecute them for espionage, we ought to be able to pick

any five secrets; say pages 1 through 5 of the document, and prosecute:

them on that basis. That means that the price of prosecation is only

revealing 5 secrets publicly, not 150, and that is what the provision is-
intended to do, allow us to limit the secrets that are part of our case,

not part of the defense case. ' : R

Mr. SterN. This is just to authorize the court in dealing with the
document to delete certain items. If the defendant wantéd to go into-
those items, the defendant would have a copy, in an espionage case for.
example, of the entire document and the propriety of the deletions
would presumably be discussed and argued about before the judge. If
the defendant wanted to go into any of the items that were deléted,..
then the other provisions of the bill would be triggéred and the Roviaro-
standard would be picked up and used to determiné whether the-de-
fendant could reveal certain of the items that had been ‘deleted from
the document. ' '

. Mr. O’NErL. So you feel that it fits. ST

Mr. SterN. I don’t’think that there is any inconsisténcy’ between:
the 8(b) provision-and the Roviaro standard that is incorporated in:
the bill generally.’ ' ,

Mr: O’NEmL. And lastely, section 8(b) provides authority for the
government not to declassify a document by introducing it into’evi-
dence in a’criminal trial to-be covered by these procedures. Classifica-
tion.is an entirely executive branch kind of- process. Why is this
necessary, this section? I'm réferring to HLR. 4745. ) S

- Ms: SiemER. It is necéssary because of the-problem about public dis:
closure that arises :under the Executive order and the Freedom of
Information Act. You don’t have security clearances for the jury. You
don’t have sécurity. cléarances for the judge. There is-an argument
that if you disclose classified information to someone who does not -
have a clearance, it has been made public and therefore, is available .
under the Freedom of Information Act or has to be-declassified under
the Executive order. Our problem here is meeting that. This section-
meets it head on -and says plainly that the statute permits classifica-
tion to continue even though classified material is used in any way. in
a trial setting. That is all that provision does. ,

. Mr. Heymann. It is an entirely technical point. We have taken the:
position in some cases that we could not reveal classified material to .
the jury without first declassifying it. This statute will allow us to-
reveal it to the jury and to the judge without first declassifying it.
The trouble with having to declassify it was that once it was de-
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;classified, we-couldn’t then keep it secret from the, world at large
.2 months later. If we wanted it to be a secret two months later, having
declassified it for purposes of trial, it was difficult to avoid Freedom of
Information Act and other demands for it. .
Mr. Murery. Ira, do you have a question ?
Mr. GoLoman. Rule 408 of the Federal Rules of Evidence states that
-evidence is generally admissible if its probative value outweighs the
prejudicial effect. ‘ '
What prejudice is being referred to? Is it prejudice to the truth
determining process of the court, is it prejudice.to any of the parties?
The rape evidence rule speaks in terms of prejudice, but again it
doesn’t specify. whether you are talking about the victim’s rights or
‘the truth determining process.
Can the Government’s interests, the national security; be considered
a factor in determining prejudice ? "
Mr. Heymanw. T would think that we plainly could not claim that
it svas under those rules of evidence. I would like to know what Ron
and Deanne have to say about that, but the question really is could
we have used or could we use that rule of evidence to accomplish many
of our purposes by saying that the prejudice to the. Government from
‘having to reveal a national secret is adequate for the judge to deny
admissibility of particular evidence? I think that is not the type of
prejudice they had in mind, and I do not think we could use that.
Deanne,doyou?
Ms. Siemzr. It would not do what I am arguing is the primary
_benefit of this bill, which is to narrow the discussion. If I had to rely
on that rule, I would go right back to my position that there is a risk
that everything be revealed, and the risk with respect to the broadest |
“possible. perspective has to be weighed against the Justice Depart-
"ment’s interest in.prosecuting. That puts back into the system all the
uncertainty that currently exists. o
" IfTIcould use that rule now, I would. I can’t. :
Mr. Hexmanw, And the prejudice that they are presumably refer-
_ring to there is the prejudice that comes when you show particilarly
gory pictures of the murder victim. It is the prejudice to the very truth-
finding process, the bias it builds into the jury.’ o ‘
Mr. Goroman. Section 6(c) (2) of the JusticeDepartment proposal
states.that, classified information.can only be digclosed at trial if the
court makes a written determination that the information is relevant
todefendant’scase. . . ‘ ’ ‘ o ‘ ‘

. Do you anticipate then that—or do you desire that classified infor-
_mation would not be used for purposes of impeachment, and would that
provision preclude such use of the information ? ,

Mr. Heymany. We certainly intend the same rule to apply to im-
peachment, you know, to let’s say cross-examination of a witness, that
classified information can only be used if the other standards 6f the
‘bill are applied and satisfied. o : o

I take it your question is: Haven’t we in this provision absolutely
‘ruled out any use of classified information for impeachment purposes,
and had we not better together look at it carefully ? We certainly didn’t
intend to and it should not. You know, in an appropriate case—the
Jencks Act issue is that very issue. Classified information may be cru-
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cial for impeachment, and if it is essential and it can’t'be summarized

and you can’t do something else with it, then it may just have to come

in.

Mr. Gorpyan. Section 111 of the chairman’s bill provides that the -
Government shall make known to the defendant what portion of the
classified information, let’s say in a document that has been given to a
foreign power, what portion is going to be used by the Government im
proving its case. :

Do you have any comments on that provision ?

Mr. HeymanN. I wish we had thought of it.

Deanne, do you have any problem with that ? . ’

T think it is—we have discussed it within the Justice Department.
T have not run it through the entire system. I think it is probably &
highly desirable addition. ' _

Ms. Stenmer. In practical effect, that is what has to happen anyway.
That is not a practical problem. On whether it should be a statutory
requirement or not, I would defer to the Justice Department. This is &
prosecution problem ; it is not a Defense problem. Once you get this far,.
how they deal with the case is their problem. . .

Mr. Goroman. Well, it could be a Defense Department problem in
the sense that in the KH-11 case, would it have been helpful or would
it hurt if you said, we are only going to use pages 10 through 23 to
prove that the document relates to the national defense? '

Ms. StemEr. But notifying the defendant that that decision has been
made is not my problem. Once that decision has been made, I am happy.
It is his problem to get the person convicted. I would defer to them as:
to whether this is necessary or not. o , : ‘

" Mr. Heymann. This seems to me to be a perfectly appropriate rec-
iprocity-type provision. If we are going to use only part of a document,
the defendant ought to know in advance that that is the part that the:
defendant had better be concentrating on showing is not related to the:
national defense. , .

Mr. GorpMaN. One final thing as to the application of this law to-
ccurrently pending cages. Would you have any problem with it only
applying to cases that had not reached the indictment stage on the day
of enactment, so it would only apply to cases indicted after the law
came into effect ? _ ' .

Mr. Heymaxn. I think we would have no problem with that. T mean,
T think it is something we ought to discuss. We certainly have no in-
tention of trying to get the statute through in time to deal with any
pending case that we are having trouble with or anything else. We:
don’t mean that, and any sensible rule as to when the statute starts up:
would be fine with us.

Mr. Gorpman. Thank you.

Mr. Murery. Mr. Raimo?

Mr. Ramro. Mr. Heymann, you are proposing a standard of more
than just mere relevance for classified information, and you offer the
new rape evidence rule as precedent. As Mr. Goldman pointed out, the
new rule is still in the same words as rule 403. It says such evidence
may be introduced if it is relevant unless its prejudicial effect out-
weighs its probative value.
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How is the new rule, as you say in your statement, ah example of
Congress going further than the Roviaro case? ‘

Mr. Heymann., Why did I say that it went much further in the
rape area ?

Mr. Rammo. Yes. It seems to me to just restate rule 408 in a specific
case.

Mr. HEymaNN. I think the balance that the new rule for rape cases
requires isn’t one between prejudicing the jury at trial and relevance
of evidence but the harm to the woman versus the usefulness at trial,
the harm to the woman from having here reputation damaged as a
result of a public trial. In that way it is very similar to the type of issue
we are talking about where the harm is from revelation of information
at a public trial.

What I was suggesting was that the standard used in the rules of

_evidence really did suggest something more of a real balancing effort.
You may disagree with it, maybe, but that is a disagreement about a
rule of evidence in rape cases. I was suggesting it required a little bit
more of a balance than we are suggesting would be appropriate here,
really deciding how much would the woman be hurt, how important
isit at trial. | ,

If I am wrong about that, I am wrong about that. That is what I
I was suggesting, and I was certainly saying that we are not asking
for a balance between the national security concerns, the importance of
keeping secrets, and the importance of a fair trial. All we are asking
for is that there be a touch more than the most marginal relevance,
that it be something more than an argument that, if you will excuse
the term, a law school professor could make that perhaps it was rele-
vant. We want it to be something that a judge would look at and say,
yes, that could be helpful at trial. And that is the Roviaro standard.
The Roviaro standard is relevant and helpful. That is the language.
We used material because we thought it was a little bit offensive for
the judge to be deciding what was or was not helpful for defense
counsel. We don’t like that language.

Ms. Stemer. What they did in the rape rule was an attempt to go
beyond the general evidence rule. The rape rule says that the probative
value of such evidence must outweigh the danger of unfair prejudice.
It was an attempt to go beyond a finding of prejudice and to go to
the danger to a woman in having this kind of testimony come for-
ward. The legislative history makes clear that they want to go beyond
that,-and-that it is a tougher test for the person who is pushing to
get the evidence in. What we are saying here is that you don’t need
to go into that balancing here if you adopt the flat standard that the
Justice Department is proposing.

Mr. Ster~. I think the fact that the rape evidence rule was put
in the Federal Rules of Evidence—it is rule 412, and it is only a
couple of rules after the general rule you cited—is an indication that
that general rule is meant to apply to the prejudice to the defendant’s
rights to have the truth-determining process be untainted and is not
a_balancing of some other interests, like the interests of the rape
victim, or the Government’s interests in protecting national security
information. There is an important distinction between balancing
extraneous interests against the importance of the information to the
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.defendant because in the context we are talking about, the Govern-
ment has some very, very important interests.

The administration’s bill would limit the standard by focusing
solely on the importance of the material to the defendant and would
not allow that to be overborneby-very, very important national secur-
ity information. So I think the focus in the administration bill is
properly where it should be, on the importance of the information to
the defendant. '

Mr. McCrory. Well, actually, aren’t there overriding social and
political reasons for both the legislation that modified the rape rule
and this-legislation ¢ I mean, there is a public demand for, in the rape
rules, to not only protect the interest of the victim, but likewise to
see if we can’t get more prosecutions, get more willingness on the

_part of victims to assist in the prosecution, and in this case, we don’t
“want criminals, whether they are spies or whether they are robbers or
whatever they are, being let off scot, free because they claim that classi-
fied information is involved, and you know, you can’t prosecute me;
otherwise I am going to destroy the national security.

Mr. Heymann. There are a lot of parallels all the way, as you said—
T think it is quite striking what you said, Mr. McClory. There are
parallels all the way to the fact that the rape rule is intended to help
us bring rape cases. Otherwise the victim will not appear, and the rules

. we are talking about here are intended to help us bring espionage or
abuse of office or perjury cases.

" Mr. Morery. Well, I want to thank all three witnesses again. I ap-
preciate your time from what I know is a busy schedule.

And one point that I think we just touched on lightly, Mr. McClory
touched on lightly that I think is very important is that if we can
come to a-consensus on this legislation and we can get the Senate and
the House to agree, it will have to address I think in a particular
fashion to pending cases and those cases that are contemplated, we are
kind of changing the rules maybe in the middle of the stream, and I
think it is very important-that we deal equitably with people’s rights.

Mr. McCrory. Mr. Chairman? : '

" Mr. Moreuy. Yes. =

Mr. McCrory. Could I ask one more question? T intended to raise
this before, but I won’t now. You may have already examined the
other testimony that is going to be-presented here. At any rate, would
‘you mind, if you think there are any egregious claims or misstatements
made, to communicate some sort of a rebuttal to the committee so that
we can have the benefit of that statement? .

Mr. HEymanN. It would undoubtedly be a pleasure, Mr. McClory.

Mr. Mourery. Thank you, all three of you.

Our last witness this morning is Mr. Morton Halperin, Director of
the Center for National Security Studies and a member of the Ameri-
ean Civil Liberties Union. .

Mr. Halperin will represent the’ ACLU in his testimony today. Mr.
Halperin has also appeared frequently before this committee, and his
testimony is always thoughtful and always calculated to provide an
alternative view. .

Mr. Halperin, welcome and please proceed with your statement.
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STATEMENT OF MORTON H. HALPERIN, DIRECTOR, CENTER FOR
'NATIONAL SECURITY STUDIES, ON-BEHALF OF THE AMERICAN |

CIVIL LIBERTIES UNION AND THE CENTER FOR NATIONAL SECU-
RITY STUDIES

Mr. Hareerin. Thank you, Mr. Chairman. Tt is a pleasure to appear
once again before this committee.

I mlght say in view of the complimentary things that the distin-
guished Assistant Attorney General said about my remarks, I am
tempted to rest on the.récord, but I think perhaps I should seek to deal
with'some of the pointsthat he made.

I have a prepared statement and I would hke to have that submitted
for the record.

Mr. MurerY. Without objection, it is so ordered.

[The prepared statement of Mr. Morten H. Halperin follows:]

PREPARED STATEMENT BY l\IOBTON H. HALPERIN

Mr. Chalrman, I appreciate the opportunity to testify on -the Class1ﬁed In-
formation Procedures Act bills now before this subcommittee.' I am' testifying
today on behalf of the American Civil Liberties Union, a national membership
organization of some 200,000 mémbers dedicated to the protection of the ‘Bill
of Rights, and on behalf of the Center for National Security Studies, a private
research organization jointly sponsored by the Fund for Peace and the ACLU
Foundation, and dedicated to preventing claims of national security from
being used to interfere with constitutional rights.

From a civil-liberties point of view the legislation being discussed today
creates -a possible conflict between the need to stimulate the government to
prosecute those who use their official positions to deprive others of their
rights, and the necessity to protect the rights of all criminal defendants. Be-
cause this -bill would affect rights of defendants at trial it goes to the heart
of the system of criminal justice. We therefore urge this committee to conduct
careful hearings and-in particular to examine- the views of experienced trial
counsel about the probable consequences of the procedures authorized by the
legislation. In our view these hearings are likely to indicate that the bill
needs amending to ensure that it does not deprive any defendant of his or her
constitutional rights.

We would have preferred to.see this b111 as one section of a comprehensive -
chartér for the intelligence .agencies. Under. the express assumption that re-
strictive charters are to follow, however, we do not object to the considera-
tion of H.R. 4736 as a separate piece of legislation if it fully protects the rights
of defendants.

It is more unportant to be clear at the outset.about what this bill does not
do. Although-it is often described as ‘‘graymail legislation” the bill would not— -
and- could not consistent with the First “‘Amendment—prohibit a criminal’ de-
fendant from threatening fo make public- classified information in his or. her
possessmn Furthermore, it would not substitute for a lack of will on the part
of the government to prosecute or to make public classified information which
is relevant to a prosecution. In our view the lack of such-will has been the
primary impediment to. proceeding with prosecufions directed at such former
high officials as Richard Helms and L. Patrick Gray.

Although the legislation is no substitute for a willingness to prosecute of-
ficial wrongdoing, it could permit a more orderly process for deciding whether
to go forward with a prosecution. The procedures established by the legisla-
tion would permit the government, in many cases, to learn before trial what
classified information would have to be made public.-To the extent that these
procedures could facilitate such prosécutions while protecting the existing
rights of criminal defendants, ‘we welcome the introduction of H.R. 4736 and--
the holding of:these hearings.

Mr. Chairman, it is important to emphasize that we would oppose this legisla-
tion if it were interpreted to authorize secret trials, or to permit judges to issue
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gag orders prohibiting the press from publishing what it learns about any pre-
trial proceedings or the trial itself. I do not believe that it can be interpreted
this way or that it was intended to be. : . L.

We would also oppose this legislation if its effect was to authorize trial judges
to inhibit defendants from releasing any information which was in their DOs-
session prior to discovery in a criminal trial except in conmnection with the trial
or pre-trial proceedings. Thus, for example, if the bill authorized a judge' to
prohibit a defendant from making a speech or publishing an article revealing
information in the defendant’s possession we would be forced to oppose it on
First Amendment grounds. Any such provision would. enable the government to -
circumvent the very strong presumption against prior restraint even as it relates
to national security information, New York Times v. U.8., 403 U.S. 713 (1971),

Nebraska Press Assoc. v. Stuart, 427 U.S. 539 (1976), by indicting the person and

invoking' the procedures of this act. Because section 102(a) (1)1 lines 24-25 is

subject to the interpretation that it authorizes such orders it needs to be -
redrafted. ,

I should also say, Mr. Chairman, that in practice I do not believe that these
procedures will have any real impact on prosecutions for unauthorized disclosure
of information. What the bill could do, without compromising the rights of
defendants, is to facilitate the prosecution of intelligence agency officials and
others who, under color of law, violate constitutional rights.

Any legislation which accomplishes these twin objectives must adhere closely
to certain constitutional principles enunciated by the Supreme Court. As I read
H.R. 4736 it intends to adhere to these principles, but I would hope that hearings
and possible amendments as well as the legislative history of the bill will make
that unmistakably clear. ’ : . .

The first and most fundamental principle'is that the standard for discovery
and admissibility of evidence cannot be affected in any way by the fact that the
information involved is classified. This rule and the important considerations of
fairness that underlie it have been stated by the Supreme Court as follows:

* * * in criminal causes “* * * the Government can invoke its evidentiary
privileges only at the price of letting the defendant go free. The rationale of the
eriminal cases is that, since the Government which prosecutes an accused also
has the duty to see that justice is done, it is unconscionable to allow it to under-
take prosecution and ‘then ‘invoke its governmerital 'privileges ‘to deprive the
accused of anything which might be material to his defense, * * *» 345 U.S. at
12. :

In United States v. Andolscheck, 142 F. 2d 503, 506, Judge Learned Hand said:

% * * While we must accept it as lawful for a department of the government
to suppress documents, even when they will help determine controversies between
third persons, we cannot agree that this should include their suppression ‘in a
criminal prosecution, founded upon those very,dealings to which the documents
relate, and whose criminality they will, or may, tend to exculpate. So far as they
directly touch the criminal dealings, the prosecution necessarily ends any con- ?
fidential character the documents may possess ; it must be conducted in the open,
and will lay bare their subject matter. The government must choose; either it
must leave the transactions in the obscurity from which a trial will draw them,
or it must expose-them fully. Nor does it seem to us possible to draw amy line
between documents whose contents bears directly upon the criminal transactions,
and those which may be only indirectly relevant. Not only would such a dis-
tinction be extremely difficult to apply in practice, but the same reasoms which’
forbid suppression in éne case forbid it in the other, though not, perhaps, quite
so.imperatively * * *» ) R

Jencksv. U.8., 353 U.S. 657, 671 (1957). . .

Indeed the government has generally conceded this point, For example, the
Supreme Court noted in a case involving highly sensitive national security
electronic surveillance records : . .

' The government conceded that it must disclose to petitioners any surveillance
records which are relevant to the decision of this ultimate issue [of whether
illégally seized evidence was used]. And it recognizes that this disclosure must
be'made even though attended by potential danger to the reputation and safety
of third parties or to the national security—unless the United States would
prefer dismissal of the case to disclosure of the information.

Alderman v. U.S. 394 U.S. 165, 181 (1969). .
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.Indeed the Supreme Court in that case was unanimous in holding that a de-
fendant was entitled to “arguably relevant material whatever ‘its” impact on
mational security might be.” Id. at 184n15.

The second fundamental principle which the bill must reflect is that the
“burden is the Government’s not to be shifted to the trial Judge, to decide whether
the public prejudice of allowing the crime to go unpunished is greater than that
attendant upon the possible disclosure of state secrets.” Jencks v. U.S. at 672.

“The trial judge cannot make the decision as to whether the injury to national
security is limited enough to justify release of the information. It is the judge’s
‘task to tell the government that he or she intends to permit introduction of the
‘information ; it is the government’s duty to then decide whether to proceed. In
this context we believe it would be a mistake to permit the government to ex-
‘plain to the court why the information is classified, or even the basis for the
classification, prior to a judicial determination of relevance. The danger is
-that the trial judge will permit the decision on relevance to be colored by the
claims of national security, exaggerated or real, made by the govermnent.

The third principle is that of reciprocity. The requirement in the bill that
«defendants disclose prior to trial what classified information in their possesswn,
if any, they intend to introduce at the trial, is constitutional only if it is ac-
compamed by a requirement for reciprocal dlsclosure by the government. See
‘Williams v. Florida, 399 U.S. 78 (1970) Wardius v. Oregon, 412 U.S, 470 (1973).
The rempromty provisions now in this legislation are, we believe, sufficient to
‘meet the requirements of due process. However, any weakemng of them would
Taise serious questions about the constitutionality of the statute.

Mr. Chairman, my comments thus far have been addressed primarily to H.R.
4736. Since I understand that in most cases the Administration is prepared to
accept the provisions of H.R. 4736 I see no reason to discuss the many minor
differences between the two bills before this committee.

However, there are three substantial areas of disagreement between the
ibills on which I would like to comment.

The most important issue is the Administration proposal to modify the Jencks
Act. We would strongly oppose passage of this legislation if any provision
.amending the Jencks Act was included in this legislation. The provision in the
Administration bill violates the fundamental principle that no otherwise dis-
coverable information can be withheld.from a defendant. The provision would
permit District Court judges to do for classified material precisely what the
Supreme Court said they cannot do for any information, classified or not, in-
cluded in a prior statement of a government witness relates to h1s or her testi-
mony at trial.

The practice of producing government documents to the trial Judge for his
determination of relevancy and materiality, w1thout hearing the accused, is
disapprove'd. Relevancy and materiality for the purpose of production and in-
spection . .: are established when the reports are shown to relate to the testi-
mony -of the witness. Only after inspection of the reports by the dcdcused, must
the" trigl judge determine adm1ss1b111ty—eg evidentiary questions of incon-
sistency, materiality and relevancy—of the contents and the method to be em-
ployed for the elimination of parts immaterial and irrélevant.

-Jencks at'669. Citation and footnote omitted. o :

That this rule must apply even when information properlv comes, within the
state secrets privilege was made clear by the Supreme Court in Dennis v. U.S.,
384 U.S. 855 (1966) and Alderman, supra. Dennis states that it is not “realmnc
to, assume .that the trial court’s Judgment as to the utility of material for im-
peachment or other legitimate purpose, however conscientiously made, would:
exhaust the possibilities. In our adversary system it is enough for judges to
judge. The determination of what may be useful to the defense can properly
and effectively be made only by an advocate.” The Court went on to note that
the trial judge’s function is limited to such measures as protective orders when
“the nation’s security” is involved. Id. at 874, 875. The Court ruled that a task
analogous to the determination of relevancy—determunng if illegally seized
evidence 'had tainted evidence introduced at trial-—could not be performed by
the trial judge ex parte. The Court explicitly rejécted a proposal by the govern-
ment, supported by two members of the court, that national security information
Pe treated differently. The Court held that even when national security informa-
tion iight be revealed the trlal Judge could not. be permitted to determine if
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evidence was tainted. In reasoning .direc.tly analog’oils to ‘ghg tas_lg qf Qthrminlug
if a statement can be used to impeach a witness, the Court noted that: B
-The task is too complex, and the margin for error too great, to rely wholly
on the in camera judgment-of the trial court. . ‘ c,
lderman at 182. L b e

‘C%he recent experience in U.S. v. Humphrey, Civ. Np. 78—517"{ (fl‘tthu'.,l queg}ed
Aug. 16, 1978), illustrates the .danger of the -propgysal contained in the govern-
ment-bill. In its brief to the Court of Appeals in that case the governmeént con-
ceded that under current law the trial judge may.not withhold prior statements
of government witnesses even if they are cla'ssiﬁged._ The government _argued,
however, that certain material turned over to the court late in the trial and
partially made available to the defendants is not Jencks material gn(} tha§ even
if it was it could not have been used to impeach thé government’s chief witness
at trial. The defense argued vigorously that the material was clea‘rly within the .
Jencks rule and that it could have been used to discredit the witnéss to the-
degree that an acquittal would have been likely. Without going into the merits
of the particular case, the controversy illustrates, the difficulty of having the
trial judge decide what.might be used to impeach a witness. The case also
demonstrates the inappropriateness of relying on appellate review to correct’”
any mistakes of the trial judge. Appellate courts are less familiar with the
facts and are in a far worse position to determiné if the material could have "
been used effectively. Deference to the trial judge on factual mattérs will mean .
that few convictions would be réversed for failure to provide classified -Jencks
material. . . . oo o

The second major area of disagreement between the bills concerns the
timing of the court’s decision on relevance and when it is informed by the
government as to the reasons for the classification of the information. The Ad-
ministration bill and the Biden bill in the Senate, S. 1482, permit the govern-
ment to make an ex parte in camera presentation to the court of the réasons for
classification before the court determines whether the information is admissible.
Although not intended by this provision, the court may well consider the conse- .
quences of disclosure in determining admissibility. I would, therefore, urge
that this committee preserve the procedures outlined in H.R. 4736. These pro-
cedures may appear to be more cumbersome because of the careful way the
bill spells out each step. However, in practice they would be no more compli-
cated than the procedures in the Administration bill. o '

Thé third major issue is that in the reporting requirements. I want to state
clearly our view that these provisions are among the most important in the bill.
I want to reiterate my earlier point that the problem in this area is not “gray-
mail” at all, but the governmental will to prosecut'g. By requiring the adoption
of procedures and reports to the Congress, thg legislation would make it less -
likely -that fears of embarrassment and protection of one’s colleagues conld
successfully masquerade as national security concerns. These provisions do not,
in any way interfere with the Executive’s responsibility for determining when
prosecution should be pursued. That power, as are all powers of the Executive,
is open to oversight and scrutiny by the Congress. Oversight is also relevant.
to Congress’ legislative power since it bears on such issues -as whether Con-
gress should create a specidl office to conduct all prosecutions involving - classi-
fied information. . . . .

.Mr. Chairman, that completes my prepared remarks. : B

, Mr. Haveerin. And I would like then, if I raay, in‘the intérést of
time, just to summarize the points that I made: S

Mr. Mureay. Without objection. ’

Mr. Haveeriv. T want: to begin by commeénding the committee for
the testimony that it is going to hear this afternoon from éxperienced |
defense counsel. I think it is extremely important that their views and
their experiences be brought to bear. In conversations with them thus
far we have already identified a few points where I think there are
amblgultles in the. bill that were not intended, some of which I will ‘
mention, and I think therefore it is likely that there will have to be
some amendments to the bill to deal with ambiguities and problems
deriving from the experiences of those attorneys.

'
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As you know, we view this bill as creating a potential problem in .
the degree to which it in anyway reéstricts the rights of defendants. "
We'do believe that it is-possible to draft legislation which does not in -
any way reduce the rights of defendants and at the same time provide .
for the kind of early proc¢edure in deciding what can be admitted,
which as the Defense Department witness this morning testified is the
key reason why the Justice Department wants this bill. But T think it
is important in providing for that particular purpose which is the
central purpose that the Government has, that we not go beyond that
to:do things that are unintended or which in anyway changes. the
rights of criminal defendants. . S o

"Now, I think-it is important to be clear in the legislative history
that the bill'does not do certain things, that it does not authorize secret -
trials; for example, and also—and this is one of the points [ want to
mention because I think there is an ambiguity in the legislation—that
it'doés not inhibit the rights of defendants to release information out-
side of the trial which they already have in their possession.

Let me give you one of the hypotheticals that has been. suggested
might be covered by the literal wotding of this bill. If the Govern-
ment, instead of bringing the civil suit against the Progressive maga-
zine for publishing the article that deals with the conceépts of the
hydrogeén bomb, had indicted the editors of the Progressive for con-
spiracy to violate the atomic energy statute by releasing this informa-
tion, the Government could then go into court under this bill and!get"
a court order that it could not release the content of the article in.con- .
nection with the case without the permission of the court. The way the
bill is Vritten, that order would appear to apply not only to the court *
proceedings, but to the publication of the article in the Progressive or
1 some other form. . : A

I don’t think that is intended, but I think if you look at the literal
meaning; the literal wording of section 102(a) (1), it says that the de- '
fenidant shall not disclose or cause the disclosure of such information.
unless aithorized to do so by the court in accordance with ‘this title.
I assume that was meant to mean shall not release such information
in connéction’ with the proceedings in the court case, but I think it is _
important that a change be ‘made to make clear that the Government )
cannot get prior reétraint by.bringing a criminal indictment and invok-
ing these procedures. ‘ ' ,

Theéreare several fundamental principles which the American Civil
Libeities Union believes must be‘adhered to, and adhered to precisely,
if -this legislation is not to reduce the rights of criminal defendants,
In my vietw, as I read H.R. 4736, it does not violate those prineciples. but
I have to say that in my view, the administration bill does violate those
principles. Thres ‘of the items which I discuss in my ‘testimony and .
which were discussed in the Justice Department testimony I think do--.
raise findamental constitutionial isstes, although the Justice Depart-
ment is trying to siggest that it simply, that we had overblown the
significance of these.” And I think the testimony, with all respect, is
misleading in that it suggested these were not 1s¢ues with which ‘the-
Stpreme Court*hid alre y:dealt. ‘As T try-to:suggest:in my statement -
anid as T shall refer to briefly, I think the Supreme Court has already-
dealt, and dealt very precisely and very clearly with these issues. ;

55-554—80——4
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The first one.involves the question of the standard. I think the.Su-
preme Court has been absolutely clear in quoting a number of times
with approval the Andolscheck decision of Judge Learned Hand, and
in the Alderman decision, the Supreme Court said what the standard
was, and the standard was exactly the one that the Justice Department
oes not want. The Supreme Court said in that case that arguably
relevant material, arguably relevant material, whatever its impact on
national security might-be, must;be’ disclosed ‘to the defendant in a
criminal trial, that the fact that the information is classified cannot
change the standard. ' :

And there, of course, the Supreme Court was talking about wiretaps
of suspected Russian agents, and indeed, apparently wiretaps on em-
bassy facilities. And it said, and the court was unanimous, though it
differed on other issues, in believing that arguably relevant informa-
tion.must be disclosed. v : o

I think that is the standard. I think it would be a great mistake for
this committee to try to change the standard. I don’t think constitu-
tionally it could do so, and indeed, I would urge you to make clear in
the legislative history that there is no intention to change the stand-
ard, that you reject the administration’s proposal that the informant
standard, which I think has no relevance to this kind of situation, ap-
ply, and that you make it clear that you intend to leave the law exactly
where the Alderman decision left it, that arguably relevant material
must be disclosed, whatever its impact on national security. .

Now, the second issue has to do with whether the Government or the .
trial judge should decide whether information is properly classified
and these procedures should be invoked. Our view is that the standard -
of classification is sufficiently low that it is not a real safeguard and
that it is a mistake to get the trial judge into deciding in these circum-
stances why the information is classified or whether it is classified. The
decision of the Supreme Court has said it is:for the Government to .
make and not be assumed by the trial judge, of deciding whether infor-
mation is sufficiently a threat to national security that the Government
should not go forward with the trial.

"The third issue is that of reciprocity, and I.think there is a funda-
mental constitutional issue, and it goes to the right of a criminal de-
fendant to remain silent, the right of -a :criminal ‘defendant not. to .
reveal information prier to the Government’s case .or. during the
Government’s case, or indeed ever. Criminal defendants have the right
to remain silent at all times. This bill proposes a specific obligation on -
criminal defendants. First, it requires them prior to trial to notify -
the Government when they intend to use classified information that 1s
in the possession of the defendant. And second, where the information
is in the possession of the Government and the defendant have got.it.on
discovery, it requires the defendants.to explain in advance how they
intend to use that information because in.order to participate in that
pretrial hearing on relevance, they must explain. to the judge:.what
their legal theory is and what their evidence is that makes this infor- ..
mation relevant. And when you require a criminal defendant—I think
the Supreme Court has been very clear—when you require a criminal
defendant to reveal information prior to trial that he or she otherwise
would have the right to remain silent about, you must provide reciproc-
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ity, and the reciprocity must equal the injury or the possible injury
that is done to the defendant. ' '

. Now, the Justice Department suggests that since the purpose here
is not to gain an advantage for the prosecution but simply to permit
an orderly procedure, reciprocity may not be in order, but the issue is
not the purpose of requiring this information to be revealed, it is the
consequences of it. And the consequences are that the Government will

. know what the defendant intends to do and will be able to address its
case in chief to deal with that information. And that I think must be
dealt with by reciprocity. It is not appropriate to leave it to the judge
to.decide whether there should be reciprocity. I think one always has

- different experiences depending on the side of the table you are on. The
notion that judges are always lenient in discovery is I think not the
experience of lawyers who have defended in cases that might be in-
volved here, and I think it is up to the Congress when it establishes a
new rule requiring defendants to speak before trial, that it make ab-
solutely clear to the trial judge that there must be full reciprocity for
those disclosures.

Let me turn then to three areas of remaining disagreement in addi-
tion to those which I frankly had hoped were behind us in the disagree-
ments about this bill. The first and most important has to'do with the
Jencks Acts. It is important to understand that this is an issue that
the Supreme Court has specifically dealt with, dealt with in the Dennis
case, in which the issue was precisely the question of whether where
information might be classified the trial judge could make the determ-
ination that the information could not be used effectively for impeach-
ment. The Supreme Court dealt precisely with this issue and said it is
not realistic to assume that the trial court’s judgment as to the utility
of material for impeachment or other legitimate purpose, however con-
scieniously made, would exhaust the possibilities. In our adversary
system, it is enough. for judges to judge. The determination of what
may. be useful to the defense can properly and effectively be made only
by the advocate. . '

And the Court went on to note that the trial judge’s function was

* limited. to such matters as protective orders, making 1t absolutely clear
that it had in mind classified information when it said, very simply,
the determination can properly and effectively be made only by the
advocate. . : .

* .And what the Government proposes here is to in effect try to over-
rule:that decision, which I think 1s constitutionally based, and never-
theless is based in a fundamental notion of commonsense, namely, it is
only the advocate who can decide whether something can be used for
impeachment. ; _

Now, we have a precise example of that in the Humphrey-Truong
case. Since you are hearing this afternoon from Mr. Tigar, who was
a counsel for the defense in that case, I will not go into it. Suffice it to
say, the record in that case reveals a disagreement on whether a piece
of Jencks material could have been used effectively for impeach-
ment and showed precisely why, in my view, .that decision cannot in
fact be left to the trial judge.

Finally there is the issue of reporting requirements, and I think
the reason why these requirements should be in the bill were stated
very clearly by the witness from the Defénse Department who sug-
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gested that confronted with the choice, the Government might go
forward rather than report, and I think that the reporting require-
ments are an essential element to insirée that these provisions are not .
used to avoid embarrassment or other fornis of improper reasons to
withhold information. , : A : _
I think one does not have to call into question' the integrity of the
current Assistant Attorney General to suggest that in the past and .
perhaps in the future people might classify information within the -
executive branch to avoid embarrassment. Indeed, every study that
has been done for the Governmént of the classification system has
concluded that information is improperly classified, and every Presi-
dent who has issued a new Executive order, Mr: Cartér, Mr. Nixon,
Mr. Eisenhower, have all said that the previous system did not work
and information was improperly classified to avoid embarrassment.
‘Now;, it may be that a miracle has occurred in the last 14 months
and no longer is any information classified for embarrassment but -
that miracle may fade away, and I think these reporting requirements.
are-important. R - . : ; ’
1 want to mention briefly two other issues which are not in my
statement. The first has to do with' the section for. the Government
when it presents-information, section 4(b) I think it is in the Govern- '
ment’s bill, and section 109(b) in the.chairman’s bill. I think it is,
important to rewrite those provisions to make it clear that-all of the
safeguards in rule 16(b) (1) requiring information to be put in writ-
ing the records preserved and so on, be included in this provision, .
and that it be made clear in the legislative history that the purpose -
is simply to permit the court to exclude material which is not arguably
relevant to the defense, and that the intention of that provision is not
to allow the Government to withhold information which is'argusably °
relevant. : L . :
Finally, I want to say something ‘about this issue’ about whether
putting information into evidence declassifies it. I have no objection .
to the provision that is in the bill since the administration seeris to find -
it useful to be able to say that it is not declassified. But I think it is.
important that the suggestion in the testimony not be permitted to’
stand, namely, the suggestion that you can give evidence to a jury in‘a.
criminal trial and not have that evidence made ‘public. I think that -
violatés the provisions of a public trial. I think'it is clear that if the - -
evidence goes to the jury, it'is in fact-publi¢; and that.if the -evidence
is submitted, it is part of the public record of the trial-—I’m not talking
about pretrial proceedings, I’m talking about the trial itself—is avail-
able in the office of the court for inspection'by anybody who wants to
see. 1t. . -
Now, if the Government wants to neveértheless say we havent de-
classified it and therefore we don’t have to-give it to you in Washington, -
you have to go to the trial court, subject to whatever rules the judee -
has to get-that information, I don’t think there is any objection to it,
but T would not want to leave on the record. the implication, that by
including that provision in the bill this committée was sanctioning the
notion that one might'have'a sécret trial”in which information was "
given to-the jury but could not.be reportéd publicly in the newspapers
and would not be available to spectators sitting in the courtroom.
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That completes the summary of my statement, and I am pleased to
be here and I would be delighted to answer questions.

Mr. Mureey. Thank you, Mr. Halperin.

With reference to your comments on protective orders, would not
the inclusion in the statute of the details which you feel necessary, such
as a clearing of persons who would examine classified information,
:suggest more control over the defense than is-proper, and when the
defendant or his attorney could be denied access to certain material.

Mr. Harperin. I think there is some confusion about my position.
I do not favor the inclusion of those provisions. I think that there is
-authority, the Supreme Court has frequently '

Mr. Murery. That is Mr. Heymann’s position. :

Mr. Harperin. Yes. I think the Supreme Court has frequently re-
ferred to such, to the authority of the courts to issue protective orders
‘to protect national security information, and there is no objection to
.codifying that in the bill, but I think the judge doesn’t need a shopping
Tist. Indeed, that seems to me contrary to Mr. Heymann’s general posi-
‘tion that these things should be left to the sound discretion of the
_judges. In this case I am happy to agree with him.

Mr. Murery. Now, you note that your primary concern is the first
:amendment ramification of the proposed legislation. Is it your position
that a judge cannot prevent the defendant from publicly disclosing
.classified informafion information he or she intends to use at trial?
And does it make any difference in your argument whether or not the
classified information was obtained from the Government?

Mr. HavLperin. It makes all the difference. I think the trial judge can
provide information to the defendants on discovery and issue an order

~which prohibits disclosure of that information in connection with the
.case_or in any other forum, but I think if the information is in the
possession of the defendants prior to the initiation of the case, the

. protective order can only be applied to the case itself and cannot pro-

hibit the person from making a speech or writing an article. ‘

*Mr. Murery. What'if the information came to,the defendant in ‘the

..course.of hisemployment? . ‘ . §

‘Mr. Hatgriin. T don’t think that affects it. It may be that the Gov-

.ernment could indict, the person for releasing the information, and it
““may be, under the Government’s theory of the prior-restraint laws,
- although not mine or the ACLU’s, you go into court and get.a prior-
.restraint order. But I think it is important, indeed. essential, that this
“bill not be the form for authorizing prior.restraint on information that

is in the possession of individuals prior to the trial. I think that is a

-difficult, complicated area, one which the committee might want to
.consider in separate legislation, but I think this bill should not be used

in a way that encourages the Government to indict people so.as to keep

-them from speaking out on information of some other kind. '

Mr. Mureny. I notice in your prepared.remarks, Mr.. Halperin, that
vou criticize one provision of our bill, and that is the provision that
“would require the Justice Department.to bring to.us a report of those
-prosecutions they have declined and reasons therefor.

Mr. HavperiN. Again I may have written sloppaly. .

T am strongly in support of those provisions. I don’t discuss them

very extensively . oo :
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Mr. Mureay. Would you favor an oral presentation of that or a
written presentation ? a ' ' ‘

Mr. HaveeriN. Well, T must say I don’t see any objection to with-
holding a particular name if the circumstances are that the person’s.
life would be directly in jeopardy. I must say, I have not studied these
provisions very closely. I don’t read them as requiring the provision of
the name to make the explanation of why one is dropping the case.

If one says the reason is that a name is relevant to the defendant but if .
we reveal that name an active American agent would be killed and
therefore we dropped the prosecution, I don’t see that that requires
you at all to reveal the name of the person. '

I must say that it seems to me it ought to be possible, and I thought -
these provisions did that, of writing reporting requirements which
require reports to this committee which again I would think is essential,
without requiring revealing of particular information which the Gov-
ernment feels should be conveyed only orally or conveyed not at all, buat.
simply the generic category, and if the provisions are read to require
that, it seems to me it ought to be possible to change them without going
to the very informal system that the Justice Department was suggest-
ing which just says, well, if this committee is interested it can call us up
and we'll testify. I think there is some place in between those two with
formal reporting requirements but with some flexibility, and obviously
the committee would be able to react by saying no, that argument
doesn’t seem right, tell us more, some flexibility to withhold informa-
tion of a kind which was not relevant to the determination but which
would have very serious consequences. ‘

Mr. MurpaY. Mr. McClory ? ‘ :

Mr. McCrory. I gather you don’t really attach too much significance
to this legislation as far as prosecutions or lack of prosecutions, or
interests or rights of defendants, are concerned. You indicate on pages
2 and 3 of your testimony that you do not believe that these procedures
will have any real impact on prosecutions for unauthorized disclosure
of information, and you indicate that it is more the lack of will on the
part of the Justice Department with regard to Richard Helms and
Patrick Gray that has already resulted in the dismissal against Helms T
and T guess matters are still pending so far as Pat Gray is concerned.

Do you want to elaborate on that a little bit ¢ '

Mzr. Haveerin, Well, I think that, my judgment is that in many of
those cases the Government could have gone forward. All these,.I
should say, occurred, with the exception of the Patrick Gray situation
that has not heen resolved, béfore the current occupant of the position
of the Assistant Attorney General, Mr. Heymann, so that nothing I
say here I think is intended to reflect at all on his position or his report
on what has happened since he has been in office.

My view of the Helms case, and it is one that I have looked at in
considerable detail, is that it was not necessary to reveal any informa-
tion which had not already been made public in order to go forward
with that prosecution, and I think the decision not to go forward had
to do with an unwillingness on the part of some people to prosecute
somebody who they felt had dedicated his life to the service of the
Government and had done things in good faith. .

Mr. McCrory. Do you think that it is really an excuse when it is
claimed that the absence of this kind of legislation prevented them
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from prosecuting, that this whole legislation is regarded as an excuse
or an alibi for the Justice Department to not prosecute, and they siy
now we can do it and we couldn’t before ? Y

Mr. HavperiN. And now they may do it, yes. Let me say two things
about that. One is I think there is a separate problem which I think is.
reflected in the Helms case which the legislation cannot deal with, and
indeed, I would object if the legislation tried to deal with it, is precisely
the first amendment point which I mentioned before. If the graymail
or blackmail is done not in the context of the trial but simply if you
prosecute me I will publicly reveal the following 17 things, I don’t
think there is any way the legislation can deal with that. I think if
it is'a crime to reveal those things, the Justice Department ought to
point that out to the person, but I don’t think the legislation can deal
with that problem.

Second, what I do think the legislation can do is——

_Mr. McCrory. Well, those things are going to be dealt with in
camera, are they not. As in the Foreign Intelligence Surveillance Act,
we have a secret hearing. ' '

. Mr. HarperIN. Yes, but there is nothing—we all seem to be indicting

ourselves here. If I am indicted and I say to the Government I will

reveal something that I—I will call a press conference next week and
reveal something that I learned while I was on the staff of the National

Security Council if you persist in going forward with this indictment,

this legislation can’t deal with that problem, and I think that part of

the graymail problem has been that kind of threat rather than a threat

to do something within the course of the trial. o

Mr. McCrory. Well, I think you are talking about the commission of
a second crime, though. ' _

Mr. HavperIN. Yes, right. Well, it is not clear, though. Sometimes.
the revealing of information publicly is not a crime. I mean, as you
know, what 1s—but that is a muddy field. But that’s right. And insofar
as it is a crime, I think the way to deal with it is to say if you reveal
that, we will indict you for this other crime. I don’t think this legisla-
tion can deal with that. '

What I do think this legislation can do—and I don’t want to be
misunderstood—is exactly what was described in the colloquy up here
between the Defense Department and the Justice Department, that is,
in a pretrial situation there is often an argument about what are we
likely to have to reveal in the course of a trial. I can see the Defense:
Department or the CIA taking the position: we don’t want to begin
the trial, introduce the evidence in our case, and then find when we get
to'the defendant’s case'that we have to reveal a great deal more classi-
fied information, then be forced to drop the prosecution because we are
not prepared to reveal that, but we have already done the damage of
revealing the information in our own case, and therefore since it is

- uncertain what the judge will permit in on the defense, we ought to
drop the case.

I think what the bill does deal with effectively is precisely that situ-
ation. The Government can go in a pretrial proceeding, get a ruling
from the court about what is going to be introduced during the entire
trial, barring surprises and uncertainties, and then make a reasoned
decision about whether it wants to go forward. I think it is in the na-
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. tional interest.that that be done, and I think the bill does that and does
" that effectively, and my hope is that that will, in fact, lead the Govern-
ment to go forward with additional prosecutlons in these areas.

Mr. McCrory. You expressed apprehensmns that section 102, I be-
. lieve it was, of Mr. Murphy’s bill; would permit an additional crlrmnal
" remedy against the publishers. of the Progressive magazine, and sug-
. gested—at least I interpreted your statement to be—that there should
-never be any right to indict to prevent prior publication. :

Is that your position ?

" Mr. HavperiN. Yes, I think—— ’

Mr. McCrory. Isn't that right qualified? I mean, it would. seem. to
me that there could be certain information which, if published, would
" indeed jeopardize our national security, and the rlght to prosecute to
prevent that publication should exist.

Mr. Haveerin. Well, certainly the Government can prosecute some-
. body who it thinks is conspiring to break the law, and in that context
it can certainly seize the evidence so that if you, in fact, come upon,a
* Government official about to give something to a Russmn agent, you
. can seize the document and prevent him from transmitting it. .

I don’t think the Government has the right—and I certainly. do
-not think this bill ought to convey the r1ght—to get @ prior restraint
"order on releasing information which is In the head of an individual
by indicting him for a different crime; which is what I think is at
* iSsue in this legislation.

Mr. McCrory. Well, you know they had the old example—I g guess
it is & World War I example, the time . and place of the tr oopshlp
- sailing. Is that

' Mr HavperiN. Well, T mean, there is'a separate issue of whether
. prior restraint on the release of- information, relating to, the national
'security is ever appropriate. That is an.issue whleh was before the
. Court in the Pentagon Papers case and, is before the couxts in_ the
. Progressive case. My own view is that such prior restraint is always
_a violation of the first amendment,.but that issue, it seems. to me, this
" committee ought to leave Where it is and let the courts deal with it.

- What. I would: object to is a provision in-the.bill which could be
read as speelﬁeallv providing ‘additional authority to the court to
issue prior restraints-against speech by, criminal defendants of. m-
"formation which they had before they were indicted.-

Mr. McCrory. Well, of course, we are'trying. to deal with.a prob-
Iem that exists in a ctiminal prosecution, and. incidentally could.be
interpreted to relate to a criminal prosecution such as the Pentagon
Papers case, the Progressive case, the Chicago Tribune case, or what-
.not. It seems to me that we have to let the issue he where it is,

Well, OK; thank you very much..

Mr. MURPHY Mr. Mazzoli.

Mr. Mazzorr. Thank you, Mr. Chzurman

Mr., Halperin, I appreciate your testlmony It is helpful and will

_be helpful as we proceed further on the bill. .

. In the early part of your statement you talk about the “aroruably
relevant” Supreme Court holding—I believe the quote. was argua.blv
, relevant material must be disclosed whatever its 1mpact on the natlonal
security.”. - .
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Just to advise me, when you say “must be disclosed,” do you mean.
disclosed to the defendant with the’question of admissibility being’
later, or do you mean published ¢ o

Mr. HareeriN. Noj I think what the Supreme Court was talkin
about here is disclosed to the defendant, and it went ‘on to say—in -
another case, it said that the courts could issue protective orders.

So'I think there are two-issues here. One is, any information which
is 'arguably relevant has to be disclosed although it can be with a -
protective order to the defendant so that he is in the position to make"
the' case that it is admissible. Then when the decision comes as to’
admissibility, I think there again: the standard’ must-be exactly the
same as it would be if the -information were not classified. '

Mr. Mazzorr. Do you think there is really a need for any addi--
tional legislation at all in this whole area ?

" Mr. Haveerin. I think the one clear need—and again the point that
the Defense Department seems most interested in—is a provision which
makes it clear to trial judges that they can require criminal defendants’
to reveal prior to trial what classified information they intend to usé:
at trial, to get a ruling prior to trial as to whether that information
will be admissible. My view is that that is the only thing that this
bill does that is not already in the criminal procedures and the Federal
rules, and one could strip the bill-down just to that and accomplish the
purpose; that might avoid some of these ambiguities. s

On.the other hand, I think there is no objection to restating other -
powers that already exist, to put them in one place, provided it is made
absolutely clear that'we .are not ‘changing any standards .and not’
dégii'iving defendants of any riglits. But I think that one change in pro--
cedures.is appropriate, would make a significant difference,'and could -
make a real difference to the ability of the Government to bring prose-
cutions, and paitticularly the ability of the Justice Department to per-
suade the Defense Department and the CIA that they ought to be -
willing to go along with prosecution. :

' Mr. Mazzorr. Well, I certdinly thank you very much. You have been*
very helpful. R .

. Mr. Muremy. The Chief Counsel? . .

-Mr. O’Ner. Mr. Halperin, would your position in regard to the
Jerncks section in H.R. 4745—your opposition to it—be lessened if the
defendant had an opportunity to éexamine the statements the Govern-
ment believes are consistent, with an opportunity later to argue-in
camera.as to inconsistencies, that is to say, keep the standard that the
Goyernment proposeés, but disclose in' camera under protective order .
to the.defendingattorney.

Mr. HaveeriN. Well, my undeérstanding is that you don’t need to
amend the Jencks Act to do that, that is, turning over the information
to the defense counsel, which is all that is at issue here, does not mean
that he or she can introduce it at the trial. The Governmient can then
object to the introduction of that sentence at the trial precisely by argu-
ing that it is not inconsistent, and that the trial judge then would make
a ruling as to whether it was inconsistent or not. I think under the other
procedures of the bill that argument about that could, in fact, be in
camera, provided it was an adversary proceeding. ‘
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_What the Government is trying to do is to prevent that information
from reaching the defendant on the grounds that it is so sensitive that
it can’t be turned over even under a protective order.

So I think what you are proposing is already in
does not require any amendment to the Jencks Act.
Mr. O’NE1L. You stated earlier your opposition to the interpretation
voiced by Mr. Heymann concerning the question of declassification of
documents at trial. The kind of thing that you are afraid of is what -
happened.in the Kampiles trial, as I understand it. There a document
was introduced into evidence, was not declassifiéd, and was:not-made’
available publicly, nor has it been. It has been sealed with the rest of
the exhibits and remains under seal pending the appeal which has been -
taken in the case. _ ]
Do you feel that was an inappropriate order by the district court?
Mr. Harperiy. Well, I think in part, at least in light of the Supreme
Court decision of a few days ago, it turns in part on whether the de-
fendant concurred in that. T think it is still—I would have said a few
weeks ago that it didn’t matter, that the defendant could not even
concur in that, but even under the current, Supreme Court interpreta-
tion of public trial, it certainly cannot be.done.over the ‘objections;of
the defendant, and I think that case was wrongly decided, if I may
say so, and that the public trial provision, as the dissents in that case
rigorously argued, are a public right and not simply the right of the
defendant. :

- But certainly there is nothing in that decision or any other decision
which suggests that that can be done over the objections of the de-
fendant, and I don’t know whether the defendant in that case con-
curred or not. ' o

_And my view would still be that if it was introduced in evidence,
it is.a public record of the court and is subject to inspection at the
courthouse. . ' e ,

Mr. O’NEem. Lastly, you say that you. are greatly in favor of the
provision of title IT of H.R. 4736 which requires reports to the Intel-
ligence Committees of cases involving national security matters where
prosécution‘doesnot erisue. . : . -

. What do you say to the criticism that this kind of reporting is going
to politicize what has essentially been an independent prosecutorial
function heretofore? That is to say, committees of Congress may urge
prosecutions where they may be inappropriate, and they may be able -
to discourage appropriate e

Mr. Harperin. I would assume that these provisions would. .not
be used, and I think it would be inappropriate for them to be used for
the committee to try to reverse a decision that has been made on a par-
ticular prosecution. As I read the provision, the report would occur
only after the decision had been made and would be for the purpose
of establishing appropriate procedures and giving guidance and gen-
eral policy. I don’t think it would be appropriate to try to press the
administration in a particular instance to carry forward a prosecution.

But I think it—I mean, I don’t know what the word “politicize”
means in this context. Clearlv the administration takes account in
these decisions whether the public value of the prosecution outweighs
the harm from releasing the classified information, and what I think

fact in the bill and
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these provisions insure is that that decision is made on the basis of a
genuine concern about national security and not a concern about con-
cealing improprieties or avoiding embarrassment, and I think for that
purpose these provisions are extraordinarily important.
" Mr. Mureuy. Mr. Goldman ?
Mr. GorparaN. Does the ACLU support the provision in Mr. Mur-
Pphy’s bill that requires a bill of particulars?
o Mr. HarperiN. Yes; it does. :
Mr. GoLbara®. I thouglitat one point you stated that there shouldn’t
) be any changes in existing law other than those which are necessary and
¢ dictated by a special circumstance. :
- What do you feel the special circumstances are here, in this case, that
requires a bill of particulars, unlike in other cases ? _ :

Mr. HarperiN. Because of the—are you talking about the

Mr. Gorpaax. The names of the witnesses that will be used in
rebuttal.

Mr. HavLperIN. Are you talking about section 1117 There are two
bills of particulars I think required by this bill. One is section 107 and
«3111(5 is section 111, and I have a different answer depending on which of
‘the

Mr. Gorpaan. Well, answer both.

Mr. HarprriN. The section 107 one T think has to do with reciprocity ;
namely, that where in the pretrial conference the defendant has to
-explain how he intends to use the evidence in order to win the argument
aabout relevance, the Government should be required to explain its
theory in relation to that information. I think it is a form of reci-
‘procity. o

Mr, Gorpmaxn. Well, wouldn’t that be answered in the. requirement
that the Government has to state how it will rebut the specific informa-
‘tion that it doesn’t want to be disclosed ? .

" Mr. Havrerin. No; becanse that only occurs if the Government loses
and the information is going to be introduced. This is reciprocity for
the purpose of the hearing to determine relevance which would occur
prior to the decision by the court as to whether to introduce.the

= ‘matenial. S : : o

“Section 111 is in fact a new provision, and if the Government had
:any theory of reciprocity it wanted for this provision, I think that
would be appropriate to discuss. I was glad to see the Justice Depart-

td ment endorsing the provision this morning. It removes what in my
-experience is an enormously unfair procedure which arises in trials in
which there are large quantities of classified information at issue. The
.defendants have no way of knowing which information the Govern-
ment will rely on, and here is a case where I could tell you from my
personal experience, the notion that trial judges will ‘always issue
-orders requiring bills of particulars when the defendants feel that the
intevests of justice requires them is simply not the case.

-In both the UV.S. v. Russo case, which I was involved in, and the
U.S. v. Humphrey and T'ruong, such bills of particulars were not
issued, and the defense lawyers were faced with the problem of having
to react very quickly at the last minute to testimony drawn from very

.

Targe numbers of pages. :
SoI think that this ‘provisiop is in the interests of fairness. Tt is a
change in the rules in that it directs a bill of particulars in those cir-
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ciimstances, and T was pleased to see the Justice Department position
that it is a fair position and should be enacted. ' :

Mr. GoipymaN. In your opening statement you said that the Constitu-
tion flatly requires that if the defendant is forced to disclose informa-
tion to the Government, the Government must provide reciprocity.
When the ACLU testified before the Judiciary Committee during the
94th Congress on the rape evidence rule, there were a number of ob--

jections raised, but none to that. point. At no point was there any b
testimony on behalf of the ACLU that reciprocity was necessary. And,
as the bill came out of the committee and went to the House floor, the .

ACLU gaveit full support. . | :
Is it now the opinion of the ACLU that that rule is unconstitutional
because reciprocity isnot provided for ? .

. Mr. Haveerin, I think that that'is a question I should like to take
under advisement, and I would like permission, if I may, Mr. Chair-
man, since that was not a—that is not-a part of the ACLU that I
am involved in and I don’t know about that testimony, I -would like
if I may to submit for the record a statement which explains what
we see as the difference between the rape provision and the provisions
in this bill. ' : :

Mr. Murruy. Without objection.

[The information referred to follows:]

STATEMENT oF ACLU

When Mr. Halperin was before the Committee, he was asked whether the
ACLU has insisted on “reciprocity” in if§ presentation on the rules of evidence
relating to rape prosecutions. . ) '

The Tape evidence 'bill is not comparable to the legislation now proposed, but
it is ‘interesting to note that the' ACLU, in testifying about the rape bill, did
support a pretrial hearing at which the defense-could elicit testimony froni pro-
secution witnesses prior to seeking.to elicit such_testimony in open court. This
prétrial, in camera hearing proposed by-the ACLU would have served the same
“reciprocity” futiction of protecting the interests:of botli'the government and*

the defendant as Iis» served by the procedures in the Committee bill. :
Mr:GoroMan. Thank you. - o S
_Mr. Murpeay. The hearings will be recessed until 1:30 this afternoon. -
Thank you.: ) : o R .
[Whereupon, at 11:44 ‘am., the subcommittee recessed, to recon- -
veneat 1:30 p:m., the saine day.] ’

L AFTERNOON SESSION

Mr. Murery. Ladies and gentlemen, the hearings of the Permanent.
Select Commiittee on Intelligence, Subcommittee on Legislation will
come to'order. : - o

This afternoon’s session, our first witness will be Mr. Michael Tigar.

Mr. Tigar is well known for his participation in a number of es--
pionage trials: He appeared before the subcommittee in its earlier hear-
ings on espionage laws and leaks. His testimony then impressed us,
and we welcome him back. C .

Mr. Tigar, please proceed with your statement, unless Mr. McClory -
would like to say something.

Mr. McCrory. I join in welcoming Mr. Tigar here this afternoon.
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| STATEMENT, OF MICHAEL TIGAR, ESQ, TIGAR & BUFFONE

Mr. T1eAr. Thank you, Mr. Murphy, Mr. McClory. : ' ,

I have a prepared-statement .which. I have.furnished to the com-
mittee, and T will not tax your patience or-burden the record by read-
ingittoyou. . L : T

Mr. Muresy. Without.objection it will be ordered. . S

Mr. Ticar. I would like it made a part of the record, thank you very
much, Congressman. S :

. [The prepared stateriént.of Michael E. Tigar follows:].

“ o PREPARED STATEMENT BY MICHEL E. TIGAR

I appreciate the opportnuity to appear again before the Committee now that
_the draft, legislation has been prepared. I will not repeat the, observations of
Morton H. Halperin, with most of which I agree. . -
_.T'Have viewed these bills from the perspective of a trial lawyer and law teach-
er. As I said’'in' my last appearance here, any legiglation, on the use of classi-
fied information’in criminal prosecutions.should be both narrowly drawn and in-
“tegrated with the existing mechanisms for pretrial rulings on evidénce and pre-
“trial determination of.'disputed issues of law. The bitter experience’ of other
nations teachers us that creation of a special body of law for offenses involving
the security or secrets of the State tends to foster repression. The example of the
_Soviet Union comes readily to mind, but the experience of France is perhaps more
instructive : the creation of a special tribunal with special procedures for offenses
involying the ‘“‘security of the State” has contributed to distortion of the criminal
process. Judge Learned Hand in United States v. Coplon, 185 F.2d 629 (24 Cir.
1950), warned against invoking the national security as a reason for limitin,
‘a.defendant’s right to contest allegations against him or her. '
.. Moreover, to the extent that the Committee’s objectives can be attained:-by.in-
tegrating its proposals into the Federal Rules of Criminal Procedure and the Fed-
eral Rules of Evidence, the Congress will have ensured that this legislation is
subjected to continuing review by. the distinguished lawyers and judges who'made
up .the Advisory Committees on the, criminal rules. and on evidence by the
Supreme Court of thie United States, and by committees of the Congress. Such
.continuing review is particularly helpful.when one is seeking, as.here, to chart
new paths and to bring order out of a conflicting body of case law.

.. What I have said underlies my. support for the concept of H.R. 4736, although
_not for all of its provisions, and my opposition to H.R. 4745 and to the companion
.bill in the Senate, 8. 1482. - _ "

1. HR. 4738

* +"Section 101 provides an-orderly means for determining important issues arising
in -cases involving- classified ‘information. This section should, however, be-legis-
Jlated into existence as-a part of existing Federal Rule: of' Criminal Procedure
17.1,- dealing ‘with pretrial conferences. The mandatory provisions -of.-§ 101
could then be included, but it would be ‘clear that -admissions- made by the de-
fendant or his attorney could not be used against the defendant unless reduced.to
writing and signed. Such a provision would encourage free and open discussion'of
disputed issues.. . : o -
Section 102 provides. a mechanism for pretrial ruling on the admissibility of
evidence as~to which the government ¢laims some ‘sort of executive or state
secret privilege: Such pretrial determinations.of relevancy are to-be encouraged.
It would be fruitless:to hope, and the Committee's bill does hot seem to envision,
.that all relevancy 'determinations. can be made pretrial. Unanticipated-lines of
cross-examination, to'give an example that comes readily to mind, may require
rulings during trial. But the procedure outlined 'in § 102 seems, on the whole, to
be fair. I-would suggest that the Committee incorporate:§ 102 into the: Federal
Rules of Evidence: Not only would- this provide the continuing review of which
1 spoke. earlier, but it would indicate to trial judges that relevancy determina-
tions involving classified information are no different from those involving-any
‘other sort of proffered evidence. It is not, I trust, the intent. of this bill to
-change the rules of evidence on admissibility. If classified information is relevant
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to any claim or defense, or is useful in thé ¢rossiexamination of any government
witness, a defendant has an absolute compulsory process and confrontation
clause right to use it. (8ee gencrally P. Westen, Compulsory Process, 73 Mich.
L.Rev. 71 (1974) ; P. Westen, Compulsory Process, II, 74 Mich.L.Rev. 191 (1975) ;
P. Westen, Confrontatwn and Compulsory -Process: A Unified Theory of Bvi-
dence for Cmm'mal Cases, 91 Harv. L..Rev. 567 (1978).) If the government w ishes
to rely on its privilege against disclosure of such information, the rule under
H.R. 4736 continues to be that the government must pay the price in terms
of dismissal or an adverse finding as to some issue. Therefore, the procedures
outlined in § 102 should be included in Articles 4 and 5 of the Federal Rules of »
Evidence.
I am concerned. about the provisions of § 103. Despite the cautionary 1angua"e,
“tlldt the defendant’s right to a fair trial will not be prejudiced thereby,” I teel
this- sectioh may be seen by trial: judges-as an invitation-to restrict. the right
of cross-examination. Moreover, treating classified information differently from -
other kinds of evidence enhances the mysthue of the classification stamp and
therefore inevitably favors the prosecution in a criminal trial. If such restric-
tions are to be enacted, I would prefer the section to read “the Court shall not
grant such a motion of the United States unless it finds that the defendant’
rlght to a fair trial will not be prejudiced thereby.” But, as I say, making
special rules about classified information runs counter to reason and experlence
(Sce generelly United States v. Coplon, supra.) If any procedure that is outlined
in § 103 is to be provided, it should be a part of the Federal Rules of Evidence.

Section 104 does provide for preservation of records by the Court instead
of by the governmient and is therefore preferable to alternative versions. Its
terms should be incorporated either into Federal Rule of Criminal Procedure
12 or into the Federal Rules of Ev1dence

Section 105 enacts what I understand to be exxstmg federal law. However,
for clarity, the sanctions for refusal to disclose:in' a dlscovery context should be
made part of KFederal Rule of Criminal Procedure 16, and those relating to
refusal to disclose:in-a trial context should be made. part.of the Federal Rules
of ‘Bvidence. Section 105(b) (3) should, in any case, be- cldrifiéd to express the
Committee’s intention that the government may not rely upon any part of the
testimony of any witness relating to classified information which the government
has refused to disclose.

Section 106 is reasonable, but should be incorporated mto the Federal Rules
of Criminal Procedure.

Section 107 is also reasonable, but should be mcorporated into the Federal
Rules of Criminal Procedure.

Section 108 provides for an interlocutory appeal by the United States before
or during the trial. All such appeals implicate the defendant’s right to a speedy
trial. A mid-trial appeal also enhances the classified information mystique ‘T
referred to earlier. The bill does not provide for expeditious determination of
pretrial appeals, and even the time limits on-mid-trial appeals risk meeting the
same fate as befell the mandatory time limits under 28 U.S.C. § 1826(b), part of
the Crime Control and Safe. Streets Act of 1970. All this aside, any additional
grant of pretrial appeal rights to the United States -should be incorporated into
the ex1st1ng terms of 18 U.8.C. § 3731 and be subjected to similar limitations.
That 1s, the Attorney Genéral should certify to the: district court not only that the
appeal is not-taken for purpose of delay and that “the evidence is a substantial-
proof of a fact material in the proceeding.” Pretrial appeals should be given cal-
ender preference in the court of appeals. Most important, the provisions of § 3731
on pretrial release should be followed ; that is, if the government wants a pretrial
appeal with its attendant delays, an mcarcerated defendant must be released -on
bail. Moreover, it might well promote the orderly administration of justice to give
both the prosecutlon and the defense the right to appeal, perhaps subjecting hoth
of them to the certification provisions now applicable to civil appeals of interlocu-
tory orders under 28 U.S.C. § 1292 (b).

Section 109 should be incorporated into the Federal Rules of Cr1mma1 Proce-
dure and § 109 (b) should contain the caveat that no deletion, substitution, or sum-
-marization canbe ‘done so as.to interfere w1th the due process, confrontation and
cross-examination rights of the defendant. -

Section 110(a), prowdmgefor rule- maklng by the ‘Supreme Court of the United
States, is-a far preferable formulatxon tovthe; H, R. 4745 provision that the Chief
Justice alone make the rules. This well expresses my concern that this legislation
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minimally disrupt the existing system for determination of disputed questions,
and‘be subject to continuing review in the same way as-other federal procedural
rules. . . < . C . :

Section 111 should be inserted as an additional subsection of Federal ‘Rule of
Criminal Procedure, 16 or as an additional sentence in Federal Rule of Criminal
Procedure 7(f). I am in favor of the no-delegability provisions of § 111. '

The definitional section, § 113, should be integrated into the appropriate fed-
eral rules. - . ‘

II. H.R. 4745 AND 8. 1482

Perhaps the key to H.R. 4745’s defects is in § 3, which concludes “promote a fair
and expeditious prosecution,” as opposed to “a fair and expeditious trial.” These
two, bi.llfs reflect a lack of conﬁ_dgncg'in lawyers and Qistript judges, provide
unusual ‘and *unduly 'complex ‘procedures to achieve: their ends and seriougly
threaten the right of fair trial. .

For example, § 6(c)(2) of H.R. 4745 completely ignores the defendant’s right.
to cross-examination on the bias, interest and prior conduct of a government wit-
ness and restricts the use of classified information solely to matters relevant to
an element of the offense or toa “legally cognizable defense”.

Both bills vest rule-making authority in the Chief Justice of the United States.
Not only does this provision eliminate any -deliberative function the Supreme
Court as a whole might be able to contribute, but it bypasses the function typi-
cally performed by Advisory Committees appointed by the Court and dispenses
with the oversight function of the Congress.

Section 10 of both bills represent an.unconstitutional invasion of the defend-
ant's right of cross-examination, and would thrust an intolerable burden on
trial judges. As the Supreme Court said in' Dennis v. United States, 384 U.S.
855, 87475 (1966) : “Nor is it-realistic to assume that the trial court’s judgment
as to the utility of material for impeachment: or -other :legitimate purposes,
however conscientiously made, would exhaust the possibilities. In our adver-
sary system, it is enough for judges to judge. The determination of what.may
be :useful to the defense can properly and effectively be made only by an
advocate.” . ]

.This point is well made by Dr. Halperin in his testimony, based on experiences.
which both of us have had in the Federal courts. :

‘Mr. Trear. The committee’s deliberations and the hearings that I
attended earlier are well reflected in the bill that has been introduced
as H,R. 4736, and the bulk of my comments have to do with that bill.

Basically, I have no problems with most of the legislative proposals:
contained 1n H.R. 4736. But I would urge upon the committee that all
of the provisions with respect to pretrial confererices, rulings on ad-
missibility ‘of evidence and the scheduling of discovery in criminal
cases could be legislated into the Federal Rules of Evidence and the
Federal Rules of Criminal Procedure ratherthan made a separate part
of title 18 or a separate set of legislation altogether. I urge that on the
committee. for the:following redsons. : Ce , o

Some, of these procedures are new and untried. By putting them nto.
the Federal Rules you insure first, that on an annual basis these pro-
visions are reviewed al?cf’ the distinguished law professors and judges
who are a part of the advisory committees on the rules; second, the pro-
visions are subject to review by all the Justices of the Supreme Court
of the United States in its deliberative function; and finally, if there- -
are necessary changes to be made, the provisions are subject to review-
by this House, because this House obviously has to pass on proposed
.amendments to those rules. That insures not only that this House per-
‘forms the vital oversight function entrusted to this committee and to.
_theiGommittee on the J udiciary, but that antomatically you have the-
input from those most immediately.concerned with the day-to-day op~
eration of this committee. .
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.. Eor example, section 101 of your bill could as we]l be an amendment
“to.rule:17.1 of the Federal; Rules of Criminal. Procedure, and so.on.
. My concern with your bill begins with section 103. That permits:the
‘court to order the substitution for ¢lassified information of a-statement
‘adimitting relevant facts, or the substitution of a summary .of specific
classified information. I grant you that there is the caveat of finding
that the defendant’s right to a fair trial would not be prejudiced, but
I am concerned, for example, about the-problem: of cross:-examindition:
~Where the Government is conducting an,espionage prosecution or any
prosecution in which a witness is tendered by the Government who has
‘had access to classified information, much of the impeachment material
that a cross-examiner will want to use may be classified. That, was cer-
-tainly the case in United States v. Truong. We have now discovered,
Mr: Murphy and Mr. McClory, by virtue, of an admissien by the-Gov-
-ernment in the U.S. Court of Appeals for the Fourth Circuit, that'the
Goyernment withheld from us Jencks Act material on the Govern-
~ment’s principal witness relating to her movéments in Paris during a
-critical time. o _
“No one but an advocate knows how to use information about what
precisely a witness did. This was especially true in the 7'ruong case,
.where the transmission of classified information constituted the gist.of
‘the alleged offense. I do not say that this withholding of information
‘was intentional, but the CIA was telling the Justice: Department that
‘they had everything, and that turned out to be not quite true. L
-Imagine the situation in which -the trial.judge is confronted with
‘language lilke section 103, and the Government, ex parte and in camera
.according to your bill, urges the court, “After all, this isn’t really
going to be terriby hiélpful to the defénse, you can furnish them with
- -a summary of-the reports.the witness filed.at.a prior time.” Imagine
‘the trial jndge trying to make that determination basically in”igno-
rance of what the defense strategy is and without thebenefit of an ddvo-
‘cate’s view of the trial: That is my concern with section 108. The rest
of ‘the procedures for reviewing these déterminations provide.ample
protection for the Government. ~  ~ -+« . - oo
. My point is that if the evidence is relevant and. admissible, that is,
"if it meets one of these three standards: It.is either in support of the
_prosecutions theory, in.support of .the defense theory, or usable for
‘cross-examination or .impeachment, then it-ought to be turned over, If
it doesn’t, it needn’t be turned over. ~ : : _
I welcome the approach in section 105 with respect to sanctions when,,,, ',
the Government refuses to turn over information. A much better job
.has been done there than in the hill that ‘has been-introduced as HR.
4745 and the Senate bill. T would urge that 105(b)'(3) be clarifiéd to
express the committee’s .intention, that.the. Government cannot rely
on any part of the testimony of any witness relating to classified in-
‘formation which the Government has refused ‘to disclose. T think it
is your intention not to let the Government introduce the’direct testi-
"mony of the witness, for example, and then not produce usable cross-
examination material.’ N T N
- With respect to section 108, this is not'the first time this House has
confronted the problem of ‘¢iving the Government a right to interlocu-
tory, pretrial appeal or with the problem of expeditious appeals in
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proceedings in criminal cases or ancillary to criminal cases. Most of
those legislative efforts, in my experience, have not worked in the way
that the House wanted them to work. In the Military Selective Service
Act of 1967 you tried to provide docket preference for Selective Service
cases and nothing came of it. The courts ignored what both Houses of
the Congress said. In 28 U.S.C. 1826, Organized Crime Control and
Safe Streets Act of 1970, you provided for docket preference and a
30-day time limit on appeals in contempt matters, where the contempt
occurred before a grand jury. The courts of appeals simply ignored
this. I know of no case in any court of appeals in which the court said,
“We "have to get our opinion out in a hurry because the Congress told
us to.” ' '

I don’t khow what to do about that. You can’t ask the judges to hold
themselves in contémpt for violating the law, but it raises a problem.

Therefore, I approach ‘these interlocutory appeals warily. If you
want to do this, you cause minimal disruption to the system and create
a substantial disincentive for the abuse of this power if you make sec-
tion 108 a part of existing 18 U.S.C. 3731. That section provides
for the Government’s right of appeal in criminal cases generally. Spe-
cifically, and as an example, it provides for interlocutory appeals on
search and seizure matters where the judge has suppressed some evi-
dence. If you integrated your procedure into section 3731, you add,
first, that the Attorney General would have to certify, as in the pre-
trial interlocutory appeal on motions to suppress, that the evidence is
a substantial proof of a fact material in the proceeding, and that the
appeal is not taken for purposes of delay. That would have some disin-
centive for frivolous appeals.

Second, you don’t have a time limit under 108(b) (1) for an appel-
late decision on a pretrial appeal. You just provide the appeal has to
be taken within 10 days. Now, section 3731 requires that a defendant
be released on bail when the Government takes a pretrial appeal after
a motion to suppress. All constitutional speedy trial, and serious
Speedy Trial Act problems aside, the quid pro quo has to be that if
the Government wants a pretrial appeal on one of these issues, it has
to let the defendant out on bail because it is not fair to have an in-
carcerated defendant while the Government exercises rights of

appeal. )

Espionage is perhaps the most serious crime to which this bill
would apply. This will raise the issue of an espionage defendant being
out on bail. Justice Brennan, in releasing David Truong, pointed out
the constitutional standards there. I think you will find in a review of
history that espionage defendants tend to make fairly good bail risks
as a matter of fact, for all sorts of reasons. Sometimes in Soviet cases
it is because their Government, guarantees that they are going to be
there, and their Government doesn’t want to provoke an international
incident. In other cases, the watchfulness of the FBI it seems to me
is going to be your guarantee.

I am left then with 108(b)(2) which provides for an interlocutory
appeal during the trial. I don’t know what one does if the court of ap-
peals simply doesn’t decide within 4 days of the argument, and a
jury is waiting to hear further evidence. Although this is not in my
prepared statement, one might provide that if the court of appeals
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hasn’t decided within the 4 days, the trial judge’s order shall be final
as against the Government and the trial must proceed. Serious con-
stitutional questions are raised by interrupting a jury trial at all, as
well as serious speedy trial questions if these delays become too cum-
bersome. I would hate to see a delicately worked out mechanism falter
because the courts of appeals, as they historically have, don’t do what
they should. '

ection 110(a), regarding the Supreme Court’s rulemaking au-
thority with respect to protection of documents, is far, far preferable
to the H.R. 4745 procedure and the Senate bill procedure that have
the Chief Justice of the United States making rules. The Supreme
Court itself is an unrepresentative institution. The Chief Justice at
any particular time may be of one political persuasion or another, and
the committee has done well in making the provision of the rules sub-
ject to the same process that applies to the civil rules, criminal rules,
and rules of evidence. In those instances the Supreme Court, as a
deliberative body with advisory committees, makes the determina-
tion. The history of those rules and their operation and practice has
shown the wisdom of providing the full Court with input from the
legal profession. '

Mzr. Chairman, members of the committee, H.R. 4745 is a bad bill.
I regret very much to say that I can’t find anything good to say about
it except where its language happens to track the language of H.R.
4736. ILR. 4736 at least reflects a trial lawyer’s judgment and the
hearings that have been held here and is based on the finest traditions
of the deliberative function of the Congress. H.R. 4745 is the Justice
Department’s bill and it reflects Justice Department bias. For ex-
ample, under section 4(a) (iv) of H.R. 4745, a protective order can
require security clearances for persons having a need to examine in-
formation, which gives the court control over who is going to. partici-
pate in the defense of a criminal case. '

Now, I know that has been done. Some lawyers have been willing
to go-through the clearance process as a predicate to their represent-
ing a client and have had the members of their defense.team go
through the clearance process. I think that interferes with the de-
fendant’s right to counsel of his or her choice.

Section 6(c)(2) provides that unless the court makes a specific
written determination that the information is relevant and material
to an element of the offense or a legally cognizable defense and is
otherwise admissible in evidence, the information .may not be dis-
closed or elicited at a pretrial or trial proceeding. That is the standard.

Mr. Chairman, that is unconstitutional. Any Supreme Court you
want to choose would invalidate that in a smooth running minute, and
I mean from the time of John Marshall down to this good day. It ig-
nores the fact that information which isn’t relevant to an element of
the offense or to a specifically cognizable defense may nonetheless be
producible by the Government and usable in cross-examination of a
witness for bias or prejudice. A

Mr. McCrory. I thought we had testimony earlier that in the rape
case we amended the law with regard to the manner of proof and
limited the defendants with regard to——

Mr. T1car. Unchastity.
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Mr. McCrory. Evidence against the victim, that we were able to
modify by statute the rules of evidence, and- that, consequently, we
could do the same thing here by adding the word “material” as well
as relevant and material. -

Are we talking about the same thing?

Mr. Trear. Congressman McClory, we are talking about the same
kind of issue. Let me try to say what I perceive to be the distinction
between those two cases. :

Historically, the defendant’s right to cross-examine the prosecutrix
as to prior acts of unchastity in cases involving unconsented sexual
contact has been one of those mutants or spores in the law. Prior un-
chastity is not, strictly speaking, relevant to the question of whether
on a particular occasion defendant forced his attentions on the pro-
secutrix. The legislation with respect to that subject, therefore, is a
kind of codification of an “other crimes” or “reputation” question.

Mr. McCrory. You don’t think it is a valid analogy then.

Mr. Tiear. No, I don’t. What we are speaking of here is the ques-
tion, for example, of whether or not a Government. witness has on a
prior occasion deliberately falsified records or testimony with respect
to the conduct of 'somebody else. N ow,-that prior instance of false-
hood may have involved some covert mission on which the witness
was engaged, but that prior willingness to put aside regard for the
truth in favor of doing what one’s Government says is the sort of
relevant information which the Supreme Court has'said you have a
constitutional right to make inquiry into. -

Mr. MeCrory. Well, when I read Mr. Heymann’s statement that
he delivered before the committee, I questioned whether or not we
had the right to add words into a statute which woiild change the
measure of proof, and yet he spoke very convincingly in support of it.

But you question, I mean, you just think the Supreme Court would
throw that out as unconstitutional.

Mr. Ticar. The leading cases on the defendant’s right to disclosure
of information relating to a witness’s propensity to tell the truth, and
a witness’s bias and prior record were authored by Chief Justice Bur-
ger himself, '

Mz, McCrory. So you think we should Just omit. the. words “and
material”?
; Mr. Trcar. I don’t think you should pass H.R. 4745 at all, to be
rank.

Mr. McCrory. But on the precise point to which you are addressing
yourself, your statement is that adding the words “and material®
makes the law unconstitutional, at least that part of it.

M. Trcar. No. Information may be immaterial to an element of the
offense or a legalliy cognizable defense, but still relevant to the bias
or prejudice of a witness under cross-examination., You would have to
add words to that effect.

I cite in my statement, Peter Westen’s article in Harvard Law Re-
view, “Confrontation and Compulsory Process” and his two prior ar-
ticles on compulsory process. I don’t mean to get everybody reading
Law Review articles, but Professor Westen has done an admirable job
of summarizing the law in those articles as well as arguing his position.
Maybe this Harvard article was published after Mor. Heymann left
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Harvard and came to Washington, so it didn’t come across his desk.
But it takes a position that is very different from what he took before
this cormmittee.
_This is by no means an exhaustive list, but both the Senate bill and
TLR. 4745 amend the Jencks Act. Mr. Halperin was here this morning
and recounted in his prepared testimony some reasons why that is un-
satisfactory. That recounting was based on conversations that he and- <
T and some other lawyers have been having over the last several months
as we have been thinking about these problems in an effort to be useful
to the committee if called upon, so T won’t repeat it.
The cross-examination of Government witnesses is not only a de- -
fendant’s sacred right, it is the most important part of a criminal trial
as far as I am concerned, and limiting the Jencks Act in this way essen-
tially imposes the trial judge’s tactical judgment on the advocate’s
‘tactical judgment. After all, a trial is not strictly a rational process In
‘which you count up a bunch of facts. The demeanor of the witness, as
the witness is being taken through even prior consistent, statements,
‘may be relevant to the jury’s determination. Little changes in wording
and nuance between the witness’s prior consistent statement and what
the witness says on the stand may be relevant in the hands of a skillful
advocate.
That, it seems to me, is why this section is unwise, and may raise
some constitutional problems to the extent that one regards the Jencks
‘Act as based on the Jencks decision, which has a constitutional as well
as Federal supervisory power footing. o
That is the extent of what I came prepared to say. I would be
pleased to answer any questions that the members of the committee
might have. ’
Mr. Murery. Mr. Tigar, sections 8(b) and 8(c) of the administra--
tion bill would allow the court to waive, when classified information‘is
involved, the “Rule of Completeness,” rule 106, and the “Best Evi-
dence Rule,” rule 1002. : '
“Could you describe the practical operation of these rules and com-
ment on the administration’s proposal to change them? .
Mr. Tiear. Yes. The first thing that this does, Mr. Chairman, is to~
perpetuate the mystique of the classification stamp. One has a hard
enough time in a criminal case when ordinary citizens see that classi-
fication stamp and don’t realize everybody in Government who 1s any- -
body has got one. That is the first problem.
“ Tet me turn to the second problem. I am not saying that I don’t trust
my Government, but the kinds of cases in which you are likely to need
these procedures are precisely the ones in which there is great tempta-
tion for the Government counsel, as well as defense counsel, I suppose
to overteach because of the importance of the issues. That 1s why any
departure from a sort of common law adversary process bothers me.
The rule of completeness is a part of the adversary process. It lets op--
posing counsel insist that a misleading impression not be created. Par-
ticularly 8(b) seems to involve an in camera determination so that
opposing counsel may not even see what has been deleted. You don’t’
even have the in camera protection of the adversary process. :
_With respect to the waiver of the best evidence rule, Mr. Chairman,
T'assuime you are familiar with that old saw which states there are no

Approved For Release 2008/10/23 : CIA-RDP85-00003R000100010021-3



Approved For Release 2008/10/23 : CIA-RDP85-00003ROOO100010021-3
65

degrees of secondary evidence. This means that you could have a wit-
ness get up and tell you what was in the document, or photograph, and
then you would try to cross-examine that witness about the contents
of this document or photograph and thereby try to establish what was
in it. :

Imagine, Mr. Chairman, if we were to take H.R. 4745, and tear it up.
Throw it away. There are no originals, no xeroxes, and we were to get
Congressman Rodino in here, and you were to conduct his direct exam-
ination of what is in the bill and I was to cross-examine him. It would
be like three blind men trying to tell you what an elephant looks like.
I don’t think any of us in this room would have a very good idea of
what was in there by the time we were done.

That is the practical problem with that. And if you assume that the
Government witness on direct examination who is telling you what is
in the photograph or who is providing the information has a motive
to kind of twist the facts because he works for the Government, or to
color his testimony in a particular way, the problems are enhanced. -

Mr. Murray. Both bills authorize the court, once it has found
evidence containing classified information to be admissible, to require
deletions or summaries upon Government request if it finds that the de-
fendant’s right to a fair trial will not be prejudiced. You indicated op-
position to these provisions in your statement. Doesn’t the comment
“if a defendant’s right to a fair trial will not be prejudiced” sufficiently
protect the defense interest? T

Mr. Ticar: First, Mr. Chairman, I don”t believe so because I am

.opposed in principle to treating classified information differently from
all the other kinds of information that come into evidence in a trial,
such as priest-penitent privilege information, lawyer-client privilege
information, or trade secret information which may involve millions
and millions of dollars. If it is relevant and material to an element of
the offense or to a defense or for cross-examination purposes, then it
should be turned over. If it is not, it shouldn’t. And the principles
shouldn’t be any different for classified information. I see no prin- -
cipled ground on which to do that.

Second, once again, you are asking the court ex parte and in camera,
to summarize information which is going to be used by an advocate,
and over and over and over again I think we have found that trial
judges simply can’t perform that function. Trial judges can’t put
themselves 1n the shoes of the advocate in a way that is going to be fair
to a defendant.

This isn’t simply my view. The Supreme Court said this in Dennis v.
United States, at, 384 U.S. 855 at pages 875 and 876. A number of trial
judges have said this with respect to requests that they review grand
jury testimony and pick out what would be useful for cross-examina-
tion. :

The collective experience of lawyers and trial judges and people
that work with this should warn us against any such thing.

At the very least, it seems that if you are going to have such a proce-
dure—and as I say, I am unalterably opposed to it—that you should
change the language as I have indicated to say that the motion shall
not be granted unless the court finds the defendant’s right to a fair
trial will not be prejudiced thereby. That, coupled with the right to
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have a hearing, would mitigate the rigors of this section, and would
put the burden of proof where it belongs. That is, if you are going to
meddle with established rules, then the burden ought to be with the
people that want to meddle with it to establish their case.

Mr. MurpHY. Mr. McClory ?

Mr. McCrory. I certainly can’t accept your thesis that national
security, classified, secret information relating to the whole survival

- of the Nation can be placed in the same category with privileged infor- @
mation or privileged statements such as communication between doc-
tor and patient, lawyer and client and so on as you just now indicated.
It seems to me that there is a very sharp distinction, and a much high-
er importance must be given to classified information which impinges =
upon our national security.

Consequently, I think that to try to amend the rules of court or to
embody in the rules that which has been held in court cases would be
entirely unsatisfactory as far as the objectives of the work of this com-
mittee and the objectives of the Justice Department, and for that mat-

“ter, the objectives of defendants’ interests, as expressed by Mr. Hal-
perin, of the ACLU, are concerned. '

Mr. Ticar. Congressman McClory, the committee can change the
rules of evidence and the rules of criminal procedure in any way it
wants, The mechanism I propose for whatever change you do make
doesn’t have anything to do with the contents of the rules.

Mr. McCrory. We don’t change the rules. The rules of court are not
established by the committee and by the Congress. We sometimes give
legislative sanction to rules of court, but we now don’t modify rules
of court by statutory enactment.

Mzr. Trear. You have the present statutory power, I believe, to enact
amendments to the rules if you decide to do so. The usual procedure is
that you simply approve or disapprove them, but I can think within
the last 2 years of several modifications that you have made to the
rutlg,s of evidence and the rules of criminal procedure by legislative

* action. :

But I think it is true, and I say this with great respect, that we do
disagree, but not to the extent, perhaps, that your interpretation of my -
remarks might have suggested.

Yes, national security concerns are more important than lawyer-
client concerns. The Latin maxim is salus reipublicae suprema lex,
which means the safety of the public is the supreme law. That admoni-
tion was quoted by Learned Hand, a staunch defender of the national
security. In 1950, he wrote that where the rights of a defendant are
concerned, this supreme principle must yield, and indeed, in the Coplon
case he said that it is the test of whether a government is democratic
or not. If at the moment the government is going to prosecute one of
its citizens it is unwilling to take the wraps off whatever secrets may
be relevant to the elements of the offense, or to a defense, or to a pro-
cedural protection such as the disclosure of wiretapping, or to cross-
examination, that the government is not democratic. I cite the Coplon
case in my testimony. I think I cited it last time. It is a wise and pene-
trating discussion. It has been cited with approval by the Supreme
"Court, and nobody has ever done better than that at setting out the
relevant considerations.
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So in .sum, if we have on the one hand this important national
security interest, and if we have on the other hand these irrefragable
rights of a criminal defendant, the question isn’t so much, “How are
we going to stack them up?” The question is: “Procedurally, how do
we reach an accommodation 2”

I think 4736 tries to do that, and the reason I suggest that we treat
this accommodation in the same way that we treat lawyer-client privi-
lege questions is I want to give trial judges confidence and lawyers
confidence to work and make these procedures work. I want to suggest
analogies to them, as well as not creating a sort of mystique of the
classification stamp.

Mr. McCrory. Well, T am encouraged by your support of H.R.
4736, and I was merely questioning your oral statement that you ques-
tion the need for either one of the bills, as T interpret it. I would merely
point out that there is a strong demand for some legislation. There 1s
a general recognition that some prosecutions have been aborted by a
defendant’s claim that only by revealing classified information at a
public trial could he put forth a defense, and consequently the problem
1s presented legislatively to find a solution to protecting the national
security interests and at the same time prosecuting wrongdoers, wheth-
er they happen to have been former CIA agents or not.

Mr. Ticar. To the extent that these bills attempt to establish pro-
cedures to make sure that prosecution decisions are made on.the merits
as opposed to for other reasons, they have merit. My suggestion that
you integrate the procedures with the Federal rules is not designed -
to deprecate the importance of the bills. It is designed to say that I
have confidence in the ability of trial judges and the legal profession
and the Supreme Court, as well as this House, to work these procedures
out and to suggest needed changes. That really is the purpose of what
Iwassaying.

Mr. McCrory. Do you feel that existing discovery procedures are
adequate to a plaintiff or defendant to determine the scope and extent
of classified information which mightbe required either in the prosecu-
tion or the defense ?

Mr. Trcar. Absolutely not, Mr. McClory. T think that by and large
the courts have done fairly well in protecting the Government’s in-
terests. Judges as a matter of course hold a pretrial conference and
issue all sorts of protective orders about how you can’t use the infor-
mation. One of the positive features of 4736 is that it imposes a dis-
covery obligation on the Government in classified information cases.
That protects the rights of defendants to an extent that some trial
judges have simply been unwilling to do because they didn’t think they
had the authority to do it. I welcome those provisions.

It also insures that the classified information doesn’t sit back there
like a landmine ready to blow up the prosecution midway through
becanse some bureaucrat somewhere decided to protect the prosecuting
attorney from knowing something that he should have known. By
putting that discovery obligation on the Government early, you are
going to make sure that the prosecutor goes around to the agencies to
see what 1s there and that he doesn’t get sandbagged by his own pur-
ported -friends. :

Mr. McCrory. I don’t think you touched upon this, and maybe it is
not an area that you are particularly interested in, but what about the
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provision in ILR. 4736 for reporting nonprosecution of cases to the
committees of the House and Senate intelligence committees?

" Mr. Ticar. I favor that provision, Congressman McClory. It seems

to me that in this field perhaps more than any other, the need for some

control first by administrative regulation and second by the oversight
function of this House over the enormous discretion bha,t{ the Justice
Department otherwise possesses is terribly important. Depending on

what administration it is, a refusal to prosecute may be protecting <
some big multinational corporation against its misdeeds, may be pro-

tecting somebody that overthrew a foreign government, and may be
protecting a spy. It may be protecting a leaker that some department.

head doesn’t want to see brought to light. That is why I favor the x
procedure that you have written in.

Mr. McCrorY. One more question, if T may, Mr. Chairman, and
that is when the defendant raises the issue that he has to use classified
information in order to properly present his defense, what do you
think about the right of the judge, in the in camera proceeding, not
only deciding whether or not that testimony or that evidence might
be relevant or relevant and material, but likewise, to determine whether
or not it was appropriately classified ? Should the judge be authorized
to determine whether or not it has been properly classified ?

In one bill, I think it is H.R. 4736, we provide that the Attorney
General will make that decision, and that’s it. FL.R. 4745, which you
have criticized, leaves that issue up to the judge to decide.

" Mr. Ticar. I think that is irrelevant, Mr. McClory, because as I
understand 4736, if the evidence is relevant and admissible it was
properly classified.

Mr. McCrory. In camera. ,

M. Trear. Well, if it is relevant, the defendant can use it. If it isnot
relevant, he can’t use it. That is the determination the trial judge
makes. I don’t think the trial judge needs to concern himself with the
question of whether or not it was properly classified in making that
ruling on evidence. '

So I don’t have any problem with the formulation in 4736. The
Attorney General’s certification there is simply a stepping stone to get -
the judge to make a pretrial relevancy determination.

Mr. MoCrory. Thank you.

Thank you, Mr. Chairman.

Mr. MurprY. Thank you, Mr. McClory. -

Mr. Tigar, one question. What about applying the statute to of-
fenses that may have occurred in the recent past where the J ustice
Department is considering bringing action and we pass the statute.
When do you think the applicability of the statute should apply?

Mr. Trear. I think the statute should apply to all pending cases and
all alleged offenses whenever committed if the prosecutions are here-
after brought. There is a presumption that procedural legislation
applies retroactively and that substantive legislation applies prospec-
tively. That is a canon of statutory construction, and the fate of adjust-
ments of the statute of limitations, for example, in the criminal code,
so as to apply to offenses to which the statute has not yet run indicates
that retroactive application wouldn’t face any constitutional hurdles
in the court.
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I'must say that if a bill were passed with which I agreed and I were
going to represent somebody, I would ask that these procedures be
applied, at least the part of them that makes the Government have to
tell me things. : .

Mr. McCrory. May I ask a question ?

Mr. MurenY. Sure.

Mr. McCrory. Do you feel that either one of these bills or both
of these bills are more beneficial to the prosecution or the defendants?

Mr. TicEr. 4745 is probably a more pro-prosecution bill. It is con-
ceived as such. However, I would venture to say that the cumbersome-
ness of the procedures that it establishes, and the multipart analysis
that somebody inside the Justice Department has come with pose
serious problems for both the prosecution and the defense. The more
complex you make things in an effort to cover all possible contin-
gencies, the more things slip through the cracks. I think 4736 is sort
of a lawyer’s bill. : ‘

Mr. McCrory. If we would choose to make the statute applicable
only prospectively, you don’t question we could do that? '

Mr. Tiear. I have no question that you could do that as well. Of
course, a trial judge already, under Federal Rule of Criminal Pro-
cedure 17.1, could take a look at this bill and say, well, it. doesn’t really
apply, but I am going to issue a pretrial order that has got everything
in 4736 in it, except; of course, the Government’s right of appeal, and
impose those procedures.

I'suspect, as a matter of fact, that you would find a lot of trial judges
doing that simply because they don’t want to make a misstep in han-
dling cases that are as important as these kinds of cases.

Mr. McCrory. With respect to the interlocutory appeal, you only
oppose the interlocutory appeal authority with respect to decisions
that are made during trial. Pretrial you have no problem there?

Mr. T1car. I have no problem with that provided it is made a part

- of 3781, which requires that the defendant be released. I think you have
serious speedy trial act problems having an incarcerated defendant
sitting around cooling his or her heels while the Government winds
its way up to the Court of Appeals.

Mr. McCrory. Thank you, Mr. Chairman.

Mr. Mureay. Mr. O’Neil.

Mr. O’Nerw. Mr. Tigar, H.R. 4745 proposes a standard of relevance
to which you have earlier referred, at section 6(c) (2).

Mr. T1cAr. Yes, sir.

Mr. O’NEerr. And the Government has described that section as ap-
plying the standard explicated in the Rowiaro case. They have also said
that even if 4736 were to become law, they would argue that a Roviaro-
type standard ought to be applied in these kinds of situations, that is
to say, that the Government ought to have at least as much protection
for classified information as the courts have given a Government
informant.

Would you comment on that? I mean, their contention is that this
standard would arguably apply even today.

Mr. Tiear. I see. That is crackpot. With all due respect to the
Department of Justice, that really is lunacy. The Roviaro case deals
with the question of when the Government must reveal the name of
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an informant who is not a witness at the trial, and the Court held that,
in a decision that has spawned as much appellate litigation as any de-
cision of the Supreme Court that I know about, the disclosure must
be made at least if the informer was a witness to the offense itself.

Rowiaro has nothing to do with the admissibility in evidence of a
particular document or other item of evidence, or the testimony of a
witness at trial. At trial, if a witness is proffered by the Government,
that witness may be cross-examined not only as to an element of the
offense or a legally cognizable defense. That witness may be cross-
examined as to motive to falsify, bias, prejudice, prior inconsistent
statements, any deal that the witness has made with the Government
and so on. Those standards are explicated in cases that are relevant
to that question, of which Roviaro doesn’t really happen to be one,
such as United States v. Giglio, Dawis v. Alaska, and Brady v. Mary-
land. Those cases, decided by the current Supreme Court, have to do
with the standard of what is admissible in evidence.

~'So to the extent that Rowiaro is being relied upon as a blanket
standard for introduction of evidence, that is simply wrong.

You could have a Roviare standard with respect to the disclosure
of an informant whose identity or activities may be classified, but that
doesn’t have anything to do with disclosing or eliciting at a trial
proceeding.

Mr. O'Nerm.. And one other thing. The two bills also differ, and
Mr. McClory has alluded to this several times, at the point at which
the trial court sees either, in the case of 4736, an affidavit or certifica-
tion from the Attorney General as to the classification of material or in
the case of 4745, an explanation, a written explanation of what is
classified and why it is sensitive. They differ in when the trial court
sees this. In 4736 it is provided after the judge makes any determina-
tion of relevance, use or admissibility. In 4745 it is provided con-
temporaneous with any request the Government has for deliberation
by the judge on those issues of admissibility, relevance, et cetera.

What is your opinion concerning the two approaches?

Mr. Trear. In every case involving the potential use of classified
information, a pretrial conference is a good idea and there is no con-
stitutional problem with having it in camera. A judge doesn’t need an
affidavit carly on about why the material is classified or what impor-
tance it has. The fact is that the information is classified and somebody
caves about setting these questions and so a conference should be held.

In 4736, the aflidavit applies only in a specific, limited situation
where the judge has ruled on admissibility and where the Govern-
ment wants to substitute a summary or a stipulation. I am opposed
to any such substitution procedure, but at least if you are going to.
have one, the inclusion in 4736 of the affidavit provision makes the
providing of that affidavit a kind of hurdle that the Government has
to jump over, and to that extent fulfills some function that is relevant
to the trial process.

T don’t really see why there is an affidavit procedure in 4745. It seems
to me that somebody began to write a bill about why things are classi-
fied, and then someplace in the halls of the Justice Department it
colli('clled with a bill about pretrial procedures, and this is what hap-
pened. o :
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Mr. O°Nrrw. Well, the Government contends that it would be help-
ful to them and to the courts, more often to the court, if the court
were fully apprised of all the circumstances of the matter at issue
when it goes to determine such matters as whether or not a substitution
is appropriate, or a stipulation. If it realizes that the only thing at
issue is whether or not, say, the name of an agent; of an intelligence
agent will be included in what is provided to defendant, then the
court can very easily make that kind of determination, and therefore
all these matters ought to all be thrown together, whereas the ap-
proach of 4736 is that the judge doesn’t see any certification until he
actually determines beforehand whether it is relevant or admissible.

Mr. Ticar. Sure. Well, the only purpose of the affidavit in 4745 is
to scare the hell out of the district judge and to make him or her think
that the information is so important that if she or he makes a misstep
on the defendant’s side as opposed to the prosecution’s side irreparable
damage will be caused to the country.

I don’t mean to be uncharitable in ascribing motives to the anthors -
of the bill, but I really don’t see any other purpose for putting the
affidavit provision in section 6(b) of 4745.

Mr. Murrny. Irat?

Mr. Gorpman. I wanted to clarify one thing in talking about the
Roviaro standard “relevant and helpful,” or relevant and material.”
At one point a little earlier you made a flat statement that if professed
evidence is “relevant material,” it must be released to the defendant.
If it is not, it doesn’t have to be.

Now, did you mean “relevant and material” or did you mean just
“relevant”? -

Mr. Trear. No; I meant “relevant and material” because I don’t have
any problem with the use of both of those standards as I believe them
to be defined by the text writers. Professor Morgan at Harvard used
to say that material meant having some relationship to the case, and
relevant meant tending to prove a particular proposition in the case. I
don’t really understand that distinction, but you can use both words if
you want. It doesn’t bother me. :

The language I have trouble with is what followed : “Relevant and
material to an element of the offense or a legally cognizable defense.”
Information can be relevant and material and therefore admissible
under the Federal Rules of Evidence which says that, prima facie, all
relevant evidence is admissible, without being relevant to an element
of the offense or to a legally cognizable defense. It can be relevant to
the state of mind of the witness. It could be relevant to the witness’s
bias, relevant to prejudice, relevant to some deal he or she made with
the Government, and so on. These.are examples of considerations I
mentioned before.

Mr. GorpmaN. You obviously are aware of the background of the
rape]s evidence rule and as to why there was a call for setting up such
a rule.

Do you feel that that is intended to protect the victim, or is it prej-
udice to the fact-finding function of the trial? . o

Mr. Tiear. Prejudice means prejudice to either side of the lawsuit
not to the witness. There is no priviiege against being.asked embarrass-
ing questions. Professor Greenleaf so suggested in a treatise in 1870,
but the suggestion died without anybody ever seconding it.
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The prejudice here is prejudice to the prosecution, that s, asking the
prosecutrix about prior unchastity simply inflames the jury against
her, and therefore against the prosecution and that prejudicial effect
outweighs any relevance that the evidence is thought to have.

Mr. GorpmaN, Trying to keep the rules as much as they are now,
rather than changing them unless there is a good case for it, and look-
ing at the requirement in 4736 that a bill of particulars be supplied to
a defendant automatically, unrequested, do you feel that that require- .
ment is necessary ; that if a case involved classified information, it nec-
essarily calls on the Government to provide a bill of particulars?

Mr. Ticar. Yes, I do, for two reasons. First, because it is a quid pro
quo. You are requiring the defendant to come forward and give notice .
of an intention to use classified information, similar to the alibi de-
fense rule applied against defendants. In the alibi defense notice
statute, Rule 12.2 of the Federal Rules of Criminal Procedure, there
is a quid pro quo. The Government has to come back and say what
they are going to use to rebut it.

Mr. Gorpman. Well, this bill would require that also, so a bill of
particulars in addition to the information that is going to be used
to rebut the testimony is necessary ?

Mr. Trcar. That’s right.

Mr. Gorpmax. I mean, it apparently goes farther than the alibi
notice rule.

Mr. Ticar. Let me go on because, of course, the alibi notice rule bill
of particulars doesn’t really matter provided they provide the in-
formation.

The bill of particulars serves a second function, which is to help
hoth sides anticipate the need for rulings on classified information.
The bill of particulars circumscribes the Government’s proof. It makes
sure that the prosecution can’t spring unexpectedly. To the extent it
provides a road map, it is helpful.

T would have thought that the lJanguage was unnecessary when in
1966 Federal Rule of Criminal Procedure 7(f) was amended to
change the word “may” to the word “shall” with respect to the pro-
vision of bills of particulars generally. Unfortunately that change
seems to have escaped the notice of a great many sitting district judges.
So T think it is a good idea to remind them of it.

Mr. Gorpmax. Do you feel that a court can issue a protective order
that prevents an attorney from discussing with his client certain mat-
ters disclosed to him ? '

Mr. Trear. Absolutely not.

Mr. Gorpyan. Even if the information doesn’t relate to a defense
to the charges but rather just to impeachment? Here I am thinking
of an alternative to the Justice Department’s proposal in the Jencks
Act. T understand where through discovery the defense counsel ob-
tains information that it might be necessary to discuss it with a client
in order to prepare the defense as to what.actuallv took place, but if
it is just for impeachment, is it necessary to have the client take part
in discussing that sensitive material

Mr. Traar. Of course it is, and I think that the effective assistance
cinle was recognized as far back as the Scottsboro case, Powell v.
Alobama. where counsel were not given sufficient access to the de-
fendants to be able to prepare. That is the constitutional side.

Approved For Release 2008/10/23 : CIA-RDP85-00003R000100010021-3



Approved For Release 2008/10/23 : CIA-RDP85-00003R000100010021-3

The practical side is this: I can’t try a case in which somebody’s lib-
erty is at stake in which I.am called upon to cross-examine a witness
with whom the defendant has been intimately involved. I don’t mean
in a carnal way, I just mean that they know each other real well, and
there is a dispute about what was done and what was said, and I can’t
cross-examine that witness without the active help of the defendant at
every stage. Unfortunately what you are going to have in a number of
these national security cases, because of their nature, is a lot of one-on-
one cases, where it is the defendant’s version against somebody else’s
version as to just how things got to where they were.

Mr. Gorpaan. One final question. The Government has one problem
in espionage cases apparently where one document of, let’s say 200
pages, is transmitted to a foreign power, and the Government would
like to only put before the jury a portion of that document. Now, one
possibility is to only charge the defendant with transmittal of 10 pages
of the document. You criticized the Justice Department proposal which
would allow only admission into evidence of part of the given docu-
ment. Do you think that charging the defendant only with trans-
mittal of part would be a solution, or do you think under the existing
rules of relevance and completeness that the Government would be
able to only have admitted part of a classified document for admission
to the jury? . :

Mur. Trear. I would welcome any procedure that would identify the
specific information that the Government thought harmed the national
security. I welcome specificity. I am opposed to interfering with the
rule of completeness which essentially says to the trial judge, “Look,
if it is fair to let the whole thing in, then let the whole thing in.” I
don’t see why you ought to interfere with the discretion of trial judges
in that regard. _

I could easily see a case in which the Government would charge a per-
son with having transmitted only 10 pages when in fact the whole doc-
ument was transmitted, in which the introduction of the rest of the
document could materially weaken the Government’s contention that
the national security had been harmed. It is possible to take some
language out of context in such a way as to enhance the seeming impact
of it on the national security. That again is something that has got to
be dealt with on a case-by-case basis. It doesn’t seem to me that you
can ask yourself a lot of “what if’s” and cabin the trial judge’s
discretion.

Mr. Gorpman. Thank you.

Mr. Morpry. Mr. Raimo.

Mzr. Raimo. Thank you, Mr. Chairman.

Mr. Tigar, in your statement you noted that you favor integrating
the provisions of this bill into the Federal rules. Other people have
suggested that we postpone the whole legislative process and allow
these, in effect, changes in the Federal rules to be made pursuant to the
normal procedure in which Federal rules are enacted.

What is your opinion on that? .

Mr. Trcar. I wouldn’t be opposed to doing that, but I understand
there’s a lot of pressure to get a bill, and that pressure is being heard
from everywhere. I think therefore that any such suggestion is fruit-
less. But I don’t think you really have to wait for the advisory commit-
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tee process. This committee has held hearings and it has heard from.
and actively sought out people of all different persuasions and all
different views. That work is reflected in the various drafts that have
been circulated at various times, so that a deliberative process has-
gone on. '

I think you accomplish enough if you integrate them into the rules
and then provide automatically thereby that as problems crop up, as
unanticipated difficulties with this or that provision are demonstrated
to exist, the advising and consulting and amending process could take
care of it. I think you accomplish enough if you did that. ,

Mr. Rarmo. Thank you. .

"Thank you, Mr. Chairman.

‘Mr. Muremy. Mr. Tigar, thank you again for your cooperation with
‘this committee as you have done in the past, and I hope in the future.

It is always a pleasure to see you.

Mr. Tiwcar. Thank you very much, Mr. Chairman, Congressman
MecClory. Thank you. ‘

Mr. MurpraY. Our next witness this afternoon is Mr. Michael Schein-
inger. Mr. Scheininger appeared for the defense in both the Berrellez
and Garrity cases, two prosecutions that helped draw attention to the
issue of graymail.

He is accompanied in his testimony by Mr. Thomas Guidoboni.

Mr. Scheininger, thank you very much for appearing today, and
gentlemen welcome.

You may proceed.

STATEMENT OF MICHAEL G. SCHEININGER, ESQ., FORMER ASSIS-
TANT U.S. ATTORNEY AND PARTNER, BONNER, THOMPSON,
0’CONNELL & GAYNES, ACCOMPANIED BY THOMAS A. GUIDOBONT,
ESQ., FORMERLY OF THE DISTRICT OF COLUMBIA PUBLIC DE-
FENDER SERVICE AND ASSOCIATE, BONNER, THOMPSON, 0’CON-
NELL & GAYNES

Mr. ScariNiNGer. Thank you, Mr. Chairman, Mr. McClory.

Mr. Chairman, we have prepared a statement which we would like to
submit’ for the record and particularly in view of Mr. Tigar’s testi-
mony, I will only summarize and perhaps read select portions of my -
prepared statement.

Mr. Murrry. Without objection.

Mr. ScuriNi~cer. Thank you, sir.

[The prepared statement of Mr. Scheininger follows:]

STATEMENT oF MICHAEL G. SCHEININGER, FORMER ASSISTANT U.S. ATTORNEY,
PARTNER, BONNER, THOMPSON, O'CONNELL & GAYNES

Mr. Chairman, I am honored and privileged to appear today. at the Sub-
committee’s invitation, to present my views on various bills that have been
introduced to deal with the use of national security information in criminal
trials. Mr. Guidoboni and T speak on our own behalf as members of the bar who
have participated in the defense of criminal cases involving national security.

We know that the various bills now pending in both Houses of Congress are
the result of diligent and fairminded efforts to deal with the complex problems
of criminal justice and national security. But, we believe that these bills over-
react to the actunal problems in this area, and that the Adminisration Bill, in.
particular, unjustifiably interferes with the rights of a criminal defendant.
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1t is deplorable that the sinister term “oraymail” has come to be applied to
all efforts to obtain information material to the defense of an accused in a
case involving national security. Such discovery efforts, tightly regulated in
their scope by the existing Rules of Criminal Procedure, are the ethical obliga-
tion of defense counsel and the very essence of our adversery system of justice.
That discovery efforts may actually result in disclosure of classified information
properly reflects the importance we attach to notions of funddmental fairness
in our criminal law. As the Supreme Court stated in United States v. Reynolds,
345 U.S. 1 (1953) :

#(I)t is unconscionable to allow (the government) to undertake prosecution
and then invoke its governmental privileges to deprive the accused of anything
which might be material to his defense.”

T do not mean to suggest that serious problems do not exist in the so-called
graymail area. Hearings held before various committees of both Houses of
Congress have chronicled case histories of abuse. But the primary abuses cited
have been the failure of our intelligence agencies to refer matters for prosecu-
tion, the absence of inter-agency procedures to handle classified information,
over-classification, and timidity on the part of the Justice Department in the
face of exaggerated claims that prosecution will result in disclosure of national
security information. None of these abuses resulted from deficiencies in the
Rules of Criminal Procedure.

T do not believe that the Justice Department can cite any case in which prosecu-
tion was thwarted because existing procedures available to the courts were
insufficient to protect national security information. The so-called “ITT-Chile”
case, in which I was one of the counsel of record, is cited erroneously for this
proposition.

That prosecution was initiated and pursued under existing procedures which
authorized the judge to: (1) Issue a comprehensive protective order under Fed.
R. Crim. P. 16(d) (2), limiting access and disclosure of classified information ;
(2) order that notice be given by the defense of its intention to use classified
information; (3) require the defense to demonstrate relevance and materiality
of that information at an in camere pretrial conference held pursuant to Fed.
R. Orim. P. 17.1. A series of such in camere hearings was held, following which
the court ruled that the classified material was relevant and material, and would
be permitted to be used at trial. It was disagreement with this ruling that caused
the Justice Department to seek review by way of a petition for writ of manda-
mus. See Fed. F. App. P. 21. In denying the petition, the United States Court of
Appeals. held that the trial judge had “shown a proper sensitivity to the require-
ments of national security.” In Re United Stafes, U.S. App. D.C. No. 78-2158
(Jan. 26, 1979). Thus, the “ITT-Chile” case, like many other, albeit more suc-
cessful, prosecutions demonstrates that the existing Federal Rules of Criminal
Procedure are adequate to protect the Government’s legitimate national security
concerns.

Nonetheless, the Department of Justice has made a case for new legislation
on the basis that because existing procedures are discretionary with each judge,
the Department cannot know in advance that adequate safeguards will always
be imposed.. We do agree with the Department of Justice that if mandatory pro-
cedures are enacted, the:Department will be better able to.assure our intelligence
agencies that their secrets will be handled in a uniform and predictable manner.
We appreciate also the Department’s need to insure, by way of pretrial deter-
mination and appellate review, that irrelevant, immaterial classified informa-
tion is not needlessly disclosed. Accordingly, we do not oppose legislation requir-
ing mandatory notice by the defendant of his intention to disclose such informa-
tion, mandatory pretrial hearings, interlocutory appellate review, and uniform
procedures to safeguard security material once it is disclosed. We believe that
H.R. 4736, introduced by Congressman Murphy, would properly implement these
goals.

What we oppose in each -of the Bills is their retreat from the established prin-
ciple that in a criminal case the government’s reliance on national security ‘“can-
not deprive the accused of anything which might be material to his defense.”
United States v. Reynolds, supra. Se¢e Jencks v. United States, 353 U.S. 657,
670-71 (1957) ; United States v. Andolschek, 142 F.2d 503, 506 (2nd Cir. 1944).
‘By permitting deletions or substitutions in lieu of actual material, these Bills
deprive the defense of its right to determine for itself the most effective use of
that information. We submit that it is contrary to fundamental fairness to single
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out oneé class of defendants—those charged in cases involving national security—
and to erect this barrier to equal justice. -

In addition to this common criticism we have of all of the Bills now pending
before Congress, we also find particular fault with various provisions of H.R.
4745, the Administration Bill. In the interest of brevity, I will address only our
major concerns : ' :

’ 1. PROCEDURES TO OBTAIN PROTECTIVE ORDERS

One of the most dangerous proposals of these Bills is contained in Section 4 (b)
of the Administration Bill. It empowers a judge to alter, by substitution or
‘summary or even deletion, admittedly relevant and material information without
affording the defense notice or an opportunity to:be heard. This provision swal-
Jows all of the protections provided to the defense elsewhere in the Bill. For
example, under Section 6(b) of the Administration Bill, deletions, substitutions
and summaries are permitted only after an adversary hearing, prior to which
the deferise is given sufficient information to enable it to participate in an intelli-
gent manner. There is no legitimate reason why.these same. protections should
‘not be afforded under Section 4(b). : : :

In addition, we object to Section 4(b)’s limitation of discloseable-information

to that which is “necessary to enable the defendant to prepare for trial.” Under
Fed. R. Crim. P. 16(a) (1), a defendant is additionally entitled to discover ma-
terial which is intended for use by the government in its case-in-chief at trial,
or which was obtained from or belongs to the defendant. We oppose the attempt
to restrict discovery by the deletion of these additional standards.
" The Administration justifies this seetion by arguing that it provides the Court
with no different authority than is already provided in Fed. R. Crim. P. 16(d) (1).
In this context, it should be noted that although when originally promulgated,
Rule 16(d) (1) was specifically intended for use in national security cases, see
Advisory Committee’s Note, 34 F.R.D. 411, 425 (1964) ; Dennis v. United Stotes,
384 U.8. 855, 875 (1966), there is not a single reported case where it has been so
used. Thus, if Section 4(b) merely restated Rule 16(d) (1), it would be at worst
superfluous. But a detailed comparison between proposed Section 4(b) and
existing Fed. R. Crim. P. 16(d) (1) reveals that there are indeed, significant and
prejudicial differences. First, Rule 16(d) (1)-requires that any submission made
for consideration by the judge alone, must be made in writing. Proposed Section
4(b) contains no such requirement. Second, Rule'16(d) (1) provides that when-
cver the judge grants restricting discovery following an ex parte showing, all
the written submissions shall be preserved for appeal. Section 4 (b), by contrast,
mandates such preservation only if relief is granted and the defendant objects.
Thus, under the provisions of Section 4(b), a prosecutor would be free to make
any sort of hyperbolic oral representation to a judge, and there would be no
record available for appellate review. Moreover, ‘even where some written ma-
terials were submitted, they would not be preserved for review unless the de-
fendant objected to the court’s decision. Since, under this section, the defendant
is not even entitled to notice that the procedure has taken place, one can only
wonder how a defendant ever will be sufficiently informed to make an objection.
Thus, proposed Section 4(b), if enacted, ‘would significantly dilute the protec-
tions available to defendants under present Fed R. Crim. P. 16(d) (1).

II. RECIPROCITY

Sections 5 and 6 of the Administration Bill require a defendant. to give notice
of his intention to disclose classified information. The defense is also required to
detail its use of the information, and to reveal and justify its legal theory in order
to demonstrate the relationship between the classified information and the defense
case. This complete disclosure must be made at a time when the defendant has
not yet heard the case against him and under a statutory scheme which provides
him with no reciprocal discovery. We strongly object to this lack of any reciproc-
ity in the Administration Bill.

Reciprocity in discovery is constitutionally mandated. As the Supreme Court
stated in Wardius v. Oregon, 412 U.S. 470, 476 (1973) :

“It is fundamentally unfair to require a defendant to divulge the details of his
own case while at the same time subjecting him to the hazard of surprise con-
cerning refutation of the very pieces of evidence which he disclosed to the State.”

In comparison, reciprocity of two types is provided by Section 107 of the
Murphy Bill. Whenever a defendant is required to disclose particular aspects of
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his defense, he is entitled to a bill of particulars, detailing related aspects of the
prosecution’s case. In addition, if the defendant’s right to use the classified
information is sustained by the trial court, the defendant is entitled to be advised
of information and witnesses which the government intends to use to rebut the
particular classified information. Reciprocity of this type is constitutionally
compelled, and Section 107 of the Murphy Bill substantially complies with this
requirement. By omitting any reciprocity provisions, the Administration Bill is
constitutionally suspect.

III. EX PARTE REPRESENTATIONS

Under Section 6 of the Administration Bill, in order to obtain an in camera
hearing, the prosecution is required to ‘‘demonstrate in an ex parie proceeding
that the disclosure of the information reasonably could be expected to cause
damage to the national security * * % In our view, this demonstration is totally
unnecessary and is prejudicial to the defendant. It is unnecessary because the
trial judge does not need to know the basis for the security classification simply
to determine whether or not to hold the hearing in camera. It is prejudicial,
because the judge is unable to make an intelligent decision without the benefit
of the adversary process and in the face of claims of dire consequences by the
security ageney and the Department of Justice.

~While we agree that the prosecution should be required to offer proof that
national security is properly invoked, this proof, like any other, must be sub-
ject to the adversary process. Only in that way can the prosecution’s representa-
tions be effectively tested so that the court can make an informed decision.
Alderman v. United States, 394 U.S. 165, 182-183 (1969). In the absence of a
provision guaranteeing an adversary proceeding, we oppose this procedure.

We prefer instead the formulations in Section 102 and 103 of the Murphy Bill.
It is provided there that the judge is not to consider the basis for the classifica-
tion until after he determines that the material at issue is producible. The
judge is then permitted to consider the basis for the classification only in deter-
mining what form the disclosure shall take. This scheme properly separates the
two independent decisions which the court must make, and protects against
information relevant only to type and degree of disclosure “spilling over” and
coloring the determination of whether the information should be disclosed at
all.

We believe that there would be few, if any, occasions when an explanation
of the basis for the classification is required in order for the court to make a
determination of possible alternatives to full disclosure. A designation of which
specific information is classified, and a description of the purpose for which
the defendant intends to use the information will likely be the only factors
which the judge needs to make his decision. In those rare instances where an
explanation of the basis for the classification is necessary, it should be fur-
nished only upon the request of the judge, and only in the form of a written
affidavit, so as to be available for appellate review. See Part II, supre at 6-7.
While written affidavits are required by Section 103(b) of the Murphy Bill, the
Bill unjustifiably encourages the prosecution to submit such statements on its
own initiative. -

In sum, while we support the procedures set forth in the Murphy Bill as vast-
ly preferable to those advanced by the Administration, we oppose in principle
the notion that criminal trials may contain any ex parie proceedings. Protective
orders, barring unauthorized disclosure on penalty of contempt would constitute
a sufficient safeguard in all but the rarest of cases.

IV. JENCKS ACT

Finally, we wish to address Section 10 of the Administration Bill, which pro-
poses a revision of.the Jencks Act. Under the present statute, 18 U.S.C. Section
3500, once a witness has testified on direct examination for the prosecution, the
only ground upon which a prior statement by that witness may be withheld
from the defense is that the statement ‘“contains matter which does not relate
to the subject matter of the testimony of the witness,” 18 U.S.C. Section 3500
(¢). In these circumstances, the court, after an in camerae inspection, orders
excision of the irrelevant material and production of the remainder.

The proposed amendment would require the court to order the deletion of
admittedly relevant matter, if it finds that the matter is classified, the classifica-
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tion is justified, and the matter “is congistent with the witness’ testimony,” Sec-
tion 10(a). The Murphy Bill contains no such provision.

We object to this attempt by the Administration to tamper with the Jencks
Act. The Act, as presently codified, already meets all of the objectives which
these new Bills seek to accomplish. It is uniformly applicable in all federal
courts, 18 U.S.C. Section 3500(A). It precludes discovery until after a witness
has testified, thus preventing premature and unnecessary disclosure, 18 U.S.C.
Section 3500(4a). It requires the excision of irrelevant matter, 18 U.S.C. Section
3500 (c). It permits the prosecutor the option of refusing to produce the dis-
coverable statement, and-it provides a hierarchy of sanctions for nondisclosure,
which do. not necessarily require the termination of the prosecution, 18 U.S.C.
Section 3500(p). Therefore, additional legislation in-this area in order to deal
with national security problems is totally unnecessary.

The proposed amendment would require the deletion of material from a state-
ment, if the trial judge found it to be consistent with the witness’ testimony.
Demonstrable inconsistency has never been the test for production of Jencks
material, and for very good reasons. As the Supreme Court stated in Jencks v.
United States, 353 U.8S. 657, 667-68 (1957) :

‘“Every experienced tr1a1 judge and trial lawyer knows the value for impeach-
ing purposes of statements of the witness recording the events before time dulls
treacherous memory. Flat contradiction between the witness’ testimony and the
version of the events given in his reports is not the only test of inconsistency.

“The omission from the reports of facts related at the trial, or a contrast in
emphasis upon the same facts, even a different order of treatment, are also
relevant to the cross-examining process of testing the credibility of a witness’
trial testimony.
~ “Requiring the accused first to show conflict between the reports and the
testimony is actually to deny the accused evidence relevant and material to his
defense. The occasion for determining a conflict-cannot arise until after the
witness has'téstified, and unless he admits conflict, as in Gordon, (v. United
States, 344 U.S. 414 (1953)) ‘the accused is helpless to know or discover con-
fliect without inspecting the reports. A requirement of a showing of conflict
would be clearly incompatible with our standards for the administration of
criminal justice in the federal courts and must therefore be rejected.”

Although the Jencks Act was intended to limit application of the doctrine
established by the court in its decision, the ruling that a defendant need not
demonstrate inconsistency prior to obtaining an otherwise producible statement,
has not been altered. See, €.9., Clancy v. United States, 365 U.S. 312, 316 (1961).

In sum, the Administration’s proposed amendment to the Jencks Act is nothing
more than a naked and unwarranted intrusion upon the defendant’s right to
obtain relevant material, so that he may effectively confront the witnesses
against him, as guarantéed by the Constitution. See, e.g., United States v. Missler,
414 F.2d 1293, 1308 (4th Cir. 1969), cert. denied, 397 U.S. 913 (1970). For all of
these reasons, we strongly oppose Sectlon 10 of the Administration Bill.

V. CONCLUSION

In conclusion, we urge this Subcommittee not to be overawed by the so-called
graymail problem. Abuses’in this area are not the result of deficiencies in the
Rules of Criminal Procedure. Existing rules have proved adequate to safeguard
national security interests, while at the same time permitting successful pros-
ecutions.

The case for new legislation is that it will impose uniformity and predlctablhty
on existing discretionary procedures. But making notice and pretrial determina-
tions mandatory, and affording the prosecution interlocutory appellate review,
are the only new procedures necessary to meet these objectives.

To go beyond this, to enact more stringent standards which defendants must
meet to gain access to pertinent information, to proliferate ex parte proceed-
ings, and to legislate wholesale exemptions to the Jencks Act, is totally__ unwar-
ranted by the scope of the problem. We urge the Congress to exercise restraint
in enacting new Ieglslatlon which affects the heart of the procedural protections
afforded defendants in our adversary system of justice.

Mr. SuerNinNcer. Mr. Chairman, in a word, having analyzed all the
bllls, the Senate bill as well as the two th"tt are pending before this
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subcommittee, we believe that the bills are, at least in their present
:scope and form, unnecessary. I believe the bills overreact to the so-
.called graymail problem, and I believe the bills might significantly
.disadvantage an accused in preparation and presentation of his de-
-fense.

T think it is very unfortunate that this term “graymail” has come
to be applied to any efforts to obtain national security information
that is relevant to a defense of an accused. Discovery efforts under the
present rules are tightly regulated in their scope, and I think it is the
ethical obligation of defense counsel, and the very essence of the ad-
versary system, to obtain all relevant facts. That discovery efforts
may actually result in the disclosure of classified information I think
properly reflects—and I agree with Mr. Tigar—the importance we
attach to notions of fundamental fairness.

As the Supreme Court stated in United States v. Reynolds: “It is
-unconscionable to allow the government to undertake prosecution and
‘then invoke its governmental privileges to deprive the accused of
-anything which might be material to his defense.”

Now, I don’t mean to suggest that there aren’t serious problems in
the graymail area. This committee, other committees of the Congress,
both Houses of Congress, have chronicled histories of abuse in this
.area, but I think if you review those cases of graymail cited there,
they consist of the following kinds of abuses : Failure on the part of our
intelligence agencies to refer matters for prosecution ; absence of inter-
-agency procedures to handle classified information; overcl assification,
-as was discussed this morning; and finally, timidity on the part of the
Department of Justice in the face of some exaggerated claims that
prosecution will result in the disclosure of national security informa-

-tion. These are the abuses which constitute the phenomena of gray-
mail. Yet, none of these abuses results from deficiencies in the Rules
_of Criminal Procedure. So, legislative efforts to amend the rules is, in
my view, misplaced.

T don’t believe that the Department of Justice can cite any case, and
‘I don’t believe they have cited any case, in which prosecution was
“thwarted because existing procedures available to the courts were in-
_sufficient to protect national security information. That is true also of
“the IT'T-Chile cases in which I participated, and which I described in
my statement. -

The Justice Department’s case for this legislation is nade on the
basis that because existing procedures are discretionary with each
Jjudge, that the Departments of Justice and Defense and so forth, can’t

“know in advance that adequate procedures will always be imposed. It
is not a failsafe system, argues the Department of Justice.

I agree with this limited goal of assuring uniform procedures in all

- national security cases. One advantage of mandatory procedures is
that the Department will be better able to assure our ‘intelligence
agencies that their secrets will be handed in a uniform and predictable

~ manner. I agree, too, that mandatory pretrial determinations and inter-
locutory appellate review are legitimate procedures to insure that
irrelevant and immaterial classified information is not needlessly dis-
closed. For that reason, I do not oppose legislation requiring, first,
- mandatory notice by the defendant of his intention to disclose such
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information; second, mandatory pretrial rulings; third, interlocutory
-appellate review; and lastly, uniform procedures to safeguard mate-
rial once it has been: disclosed. . o . .

These four new: procedures are the only ones necessary to protect
the Government’s interest in classified information. To go beyond this.
risks prejudicing the defendant’s rights. Concerning these four proce-
dures, I think H.R. 4736, Congressman Murphy’s bill, would properly
implement them. I agree, too, with Mr. Tigar’s view that the notice
and hearing provisions are better integrated into the rules of criminal
procedure, and that with regard to interlocutory appeal, the release
provision of 18 U.S.C. 3731 should apply. :

What we oppose, Mr. Chairman, in each of the bills, is their retreat.
from the established principle that in a criminal case the Govern-
ment’s reliance on national security, and I quote the Supreme Court,
“cannot deprive the accused of anything which might be material to-
his defense.” By permitting deletions or substitutions in lieu of actual
material, these bills deprive the defense of its right to determine for-
itself the most effective use of that information. I submit that it is
contrary to fundamental fairness to single out a class of defendants,.
and by that I mean those charged with cases involving national se-
curity, and erect this barrier to their use of information that is ma-
terial to their defense.

I would like to turn to-what we regard as perhaps the most dan-.
gerous provision of the administration bill, section 4(b). It is labeled
in the bill “Protective Orders,” and what it does is it empowers a.
judge to alter by substitution or summary, or even deletion, admit-
tedly relevant and material information without affording the defense-
notice or an opportunity to be heard. We submit that this provision:
swallows all of the protections embodied elsewhere in the administra--
tion bill. = ' g

Under section 6(b) of the administration bill, deletions, substitu--
tions and summaries are permitted only after an adversary hearing,.
prior to which the defense is given either a summary of the informa-
tion or the information itself so that the defense may intelligently-
participate in this process. There is no good reason, I submit, Mr..
Chairman, why the same protections embodied in section 6 (b) of the
administration bill should not also be engrafted onto section 4(b) of’
that bill.

In addition, we object to section 4(b)’s limitation of disclosable-
information to that which is necessary to enable the defendant to.
prepare for trial. This is only one of three discovery areas authorized’
by section 16(a) (1) (C) of the Rules of Criminal Procedure.

That rule permits a defendant to gain access to information. not.
only that is material to a defense, but also, that which comes from:
the defendant himself, and that which the Government intends to-
introduce into its case in chief. These two are extremely important
provisions which I believe should be incorporated in section 4(b).

Concerning reciprocity, sections 5 and 6 of the administration bill
require a defendant to give notice of his intention to disclose classified’
information. Mr. Chairman, it has already been stated, and we con-
cur, reciprocity is constitutionally mandated, and I will simply quote-
from the Supreme Court’s statement in Wardius v. Oregon: “It is:
fundamentally unfair to require a defendant to divulge the details.
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of his own case while at the same time subjecting him to the hazard
of surprise concerning refutation of the very pieces of evidence which
he disclosed to the State.”

We submit that the reciprocity provisions contained in Congress-
man’s Murphy’s bill appropriately meet this constitutional require-
ment, and that the administration bill, by omitting these provisions,
is constitutionally defective.

Under section 6 of the Administration bill, in order to obtain an in
camera hearing, the prosecution is required to demonstrate in an ex
parte proceeding that the disclosure of information reasonably could
be expected to cause damage to the national security. In our view, that
demonstration is totally unnecessary and prejudicial to the defendant.
It is unnecessary, because the trial judge does not need to know the
basis for security classification simply to determine whether or not to
hold an in camera hearing. It is prejudicial, because the judge is unable
to make an intelligent decision without-the benefit of the adversary
process, and in the face of ex parte claims by the Department of Jus-
tice that dire consequences will take place if material is disclosed. The
judge simply can’t make an intelligent decision in these circumstances
absent the adversary process.

Ideally, the prosecution should be required to offer proof that na-
tional security is really involved in order to trigger the other provi-
sions of this bill. But this proof, like any other, must be subject to the
adversary process. In the absence of a provision guaranteeing an ad-
versary procedure, we oppose any provision in which the Department
of Justice is permitted to make ex parte representations concerning
the basis for a classification.

We prefer instead the formulations in sections 102 and 103 of the
Murphy bill. It is provided there that the judge is not to consider the
basis for the classification until after he has determined that the ma-
terial at issue is producible. The judge is then permitted to consider
the basis for the classification only in determining what form the dis-
closure shall take. This scheme properly separates two independent
decisions which the court must make and protects against information
relevant only to the type and degree of disclosure, spilling over and
coloring the determination of whether the information should be dis-
closed atall.

Mr. Chairman, we believe that in fact and in actual practice there
would be few occasions when an explanation of the basis of the classifi-
cation is required for the court to make a determination of possible
alternatives to full disclosure. A designation by the Government of
which specific information is classified, and a description of the pur-
pose for which the defendant intends to use the information, will likely
be the only factors that a judge needs to make his decision.

In sum, while we support the ex parte procedures set forth in sec-
tions 102 and 108 of the Murphy bill as vastly preferable to those ad-
vanced by the Administration, we oppose in principle the notion that
a criminal trial may contain any ex parte proceedings. Protective or-
ders which bar unauthorized disclosure on penalty of contempt would
constitute a sufficient safeguard in all but the rarest of cases.

TWe oppose, too, the administration bill’s Jencks Act provisions.
Much has been said about the Jencks Act provisions before the sub-
committee today, and I won’t repeat arguments concerning that. I
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simply call to the committee’s attention the statement by Mr. Heymann:
this morning, that in point of fact, the Jencks Act has not really been
a problem for the Department of Justice in the area of graymail and’
national security. - ‘ )

In addition, I point out that the Jencks Act, as presently codified,.
already satisfies the objectives which these new bills seek to accom-
plish. Concerning uniformity, the Jencks Act is obviously applicable-
in all Federal courts. Also, it precludés discovery until after a witness N
has testified and thus prevents premature and unnecessary disclosure.

It requires excision of irrelevant matters. It permits the prosecutor-

the option of refusing to produce the discoverable statement, and it
provides a hierarchy of sanctions for nondisclosure which don’t neces-- .
sarily require the termination of the prosecution.

In sum, we believe that the Jencks Act meets almost all of the inter--
ests of the Department of Justice. ‘

In conclusion, I urge this subcommittee not to be overawed by the-
graymail problem. The past abuses in this area have not resulted from-
deficiencies in the Rules of Criminal Procedure. The existing rules:
have proved adequate to safeguard national security interests, while-
at the same time permitting many successful prosecutions.

The case that the Department of Justice has made to this subcom-
mittee for new legislation is that, by imposing a nondiscretionary sys--
tem, uniformity and predictability will be enhanced so that people at
Justice and Defense will have a-better idea of what is likely to come-
out in a criminal trial. The only changes in present rules needed to-
accomplish these ends are enactment of the notice, the pretrial hear-
ing, and the interlocutory appellate review provisions of these bills..

These changes alone will satisfy all of the objectives which the Depart--
ment of Justice seeks. To go beyond that, and to enact more stringent
standards by which a defendant can gain access to pertinent informa--
tion, to proliferate ex parte proceedings as the administration bill
does, to make wholesale éxemptions to the Jencks Act as the adminis--
tration does, these provisions are unfair to the defendant and totally-
unwarranted by the scope of the problem. We urge the Congress to-
exercise great restraint in this area. -

Lastly, T would like to address an issue discussed earlier today:
‘What is the proper standard by which a defendant can gain access to-
classified information at various stages of the trial? Mr. Heymann
advocates the standard embodied in section 6(c) (2) of the administra-
tion bill. But, is the appropriate standard “relevant and material”?
Or, is the appropriate standard “relevant and helpful”? Should we:
simply say “relevant” as distinguished from “material,” and if so, how
does all this affect disclosure procedures? = .

I want to re-state a point made by Mr. Tigar. These phrases. “rele-
vant and material”, “relevant and helpful,” are only half of the in-
quiry. You have to see it as a doublé-barreled inquiry. The question is,
“relevant and material” to what? “Relevant and helpful” to what?
It can be relevant and helpful to the preparation of the defense.

Now, that is the discovery standard embodied in rule 16—the “prep--
aration of the defense.” Obviously, something that is relevant to the
“preparation of the defense” is a lesser standard, a lesser burden on
the defendant, than demonstrating that information is material and
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relevant to a “legally cognizable defense,” which is mere of an in-
trial standard.

So you can have relevant and helpful to the “preparation of a de-
fense”; you can have relevant and helpful to “an element of the of-
fense”; and, as Mr. Tigar stated, you can have relevant and material
or relevant and helpful to impeachment—the issues of bias and prej--
udice. And we might add also, the standard must be capable of being
applied to efforts to obtain information for purposes of motions to
suppress evidence, or to motions to sever counts of an indictment, or-
motionsto sever defendants from an indictment.

So, this is a complex issue with greater ramifications than those ad-
dressed by Mr. Heymann. The appropriate inquiry is to loock at both
sides of this standard. issue. The Roviaro case, as Mr. Halperin and
Mr. Tigar agreed, is not appropriately analogous to the issue before:
this’ committee. I think that the statement made upon the introduc-
tion of Congressman Murphy’s bill, that nothing in these procedures:
is intended to change current standards of admissibility in 4 criminal
trial is the appropriate legislative history for these bills. And I think
the committee should be very cautious and make it clear that no change
in standards is anticipated by this bill.

We welcome questions.

- Mr. Murepay. Thank you very much.

Mr. Guidoboni, would you like to comment ?

My. Guiposont. I really don’t have too much to add to the testimony
of Mr. Halperin, Mr. Tigar, and Mr. Scheininger. I agree with them-
on many of these matters.

I would like to make a general comment, however. One thing T
noticed when Mr. Heymann was testifying this morning, and he made:
the point a number of times, that, if you put this provision in you are:
going to have a lot of arguments and a lot of rulings and a lot of
appeals. These comments really demonstrate the difference in our-
approaches.

‘We have an adversary system of justice in this country, and argu-
ments and rulings and appeals are what the adversary system is all
about. It is both sides advocating and the judge reaching the best
decision. Hopefully the advocates are shedding light and not just heat
on the controversy. ’

Mr. Heymann seemed disinclined to approach things that way, but
that is the system we have in this country. We don’t have an inquisito-
rial system where the magistrate calls people in, takes a deposition and
then makes a decision. We have a totally different situation and I am-
sorry to hear Mr. Heymann say that he felt it was something to
be avoided.

The adversary system is what we are all about. It is what defense
lawyers and prosecutors do every day down in the courts. They argue,
get judges to rule, and then the side that loses may appeal. I think
that it is just normal to the system. And while other people may think-
that is not the right system, 1t certainly is the one we have had in this:
country for 200 years.

Mr. Muorpry. Mr. Scheininger, in your statement you suggested that
in the ITT/Chile case, the district court had ruled the disputed infor-
mation to be relevant and admissible and the Government sought
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mandamus to reverse this ruling. The Government, on the other hand,
suggests that it was the district court’s refusal to make such a ruling
before trial that was the subject of the mandamus petition.

Could you clarify this discrepancy ?

Mr. ScuEININGER. Mr. Chairman, I think that review of the tran-
seript in that case, the transcripts which are publie, would reveal that
what happened was that the Department of Justice asked the trial
judge, Judge Aubrey Robinson, just 2 days before trial to impose a .
series of protective orders and procedures on the defense. The defense
did not object to those procedures. We didn’t object to giving notice of
-our intention to use certain classified information, and we didn’t object
‘to the trial judge requiring us to make a profier of how that evidence— .
which embodied national security secrets—how that evidence would
be material to our defense. :

Having heard that proffer, the trial judge ruled that he would
“permit the defense to use the national security information in the
.defense of Mr. Berellez. At that point, the Department of Justice,
with many hurried phone calls back to Mr. Heymann and many in-
‘terruptions in the course of the trial, stated that Judge Robinson’s
ruling was, A, erroneous on the merits; and B, that the protective
-order that the judge had agreed to issue wasn’t sufficient.

I think that the purpose for the Department of Justice’s allega-
‘tion that the protective order was not sufficient was simply to give
them a better vehicle by which to seek mandamus. When that issue
got to the Court of Appeals, the District of Columbia Circuit stated
without qualification that, concerning procedures to protect national -
security, Judge Robinson had shown very appropriate sensitivity.

The primary issue concerning which the Department of Justice
‘sought appellate review, was the substantive ruling on the merits about
whether or not we could use this information in Mr. Berellez’s defense.
They didn’t agree with Judge Robinson’s ruling concerning that issue,
and that is why they sought mandamus.

Of course, that is not an appropriate issue for mandamus. You
-don’t go to the court of appeals and interrupt a criminal trial be-
cause you don’t like the way the judge ruled on an issue of evidence,
-and accordingly the Government’s appeal was dismissed.

I might say by way of a footnote, that there are some lessons which
erow out of the Berellez case. During the 8-day period the Justice
Devartment was deciding what to do about the judee’s unfavorable
rulings, they sought repeatedly to closet themselves with Judge Robin-
son to explain, ex parte, the basis for the classification. Under the
proposed administration bill, that would have been their rights. Judge
‘Robinson at that time stated :

Gentlemen, I don’t want to know the basis of the classification. You have told
me that the Attorney General of the United States regards this as classified in-
‘formation. I'm satisfied. I'm satisfied that it is. The question here is whether.or
‘not it ig relevant, and I have ruled that it is. I don’t want to know the parade
-of horribles.

The judge correctly refused to allow his decision on whether this in-
formation was important to the defense, to be colored by the merits
-of the national security claim. That is an issue that the executive de-
partment of the Government must make; whether or not, in an in-
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dividual case, it is in the public’s interest to prosecute the defendant.’
or to maintain the secret. That is not the judge’s prerogative. A Federal

district judge is not equipped to make that decision, and to the extent.
that the administration bill requires him to make that decision, I

think that is bad law.

Mr. Murenry. Mr. McClory. ¢

Mr. McCrory. Well, I would conclude from the statement you have
just made that anybody who has ever worked for the CIA or the FBI
could successfully thwart his prosecution for virtually any offense
which he or she committed under, as Mr. Tigar pointed out, a broad
interpretation of the elements of relevance. It can be relevant to the
defendant’s veracity if it is being challenged. Indeed, it can be relevant
to almost any aspect of a defendant’s presence in court under one
analysis. That statement, coupled with your conclusion that we should
not be overawed by the broad subject of graymail, bothers me because:
I am sure that there is a strong public demand on not summarily
vindicating any intelligence agent merely because he or she comes be-
fore the court and says that well, you can’t prosecute me because if yow
do I'm going to have to spill classified information and this is going to-
hurt the national security. -

I just feel we have a tremendous responsibility. I feel that there
may be differences of opinion as to whether the judge should be able
to weigh the question of classification or whether the Attorney Gen-
eral’s decision 1s final and not subject to being considered by the court,
but I am disturbed by your suggestion that the only two things we:
need to pay any attention to are the notice and pretrial determination:
and the interlocutory appellate review.

Mr. ScmerNiNger. Congressman McClory, I think that I did not
mean to suggest to the committee that an individual who was indicted
in a case involving national security is free at his discretion to intro--
duce whatever security secrets he may have in his head. That is not
the rule of law. That is not the standard now, and it wouldn’t be the:
standard after these bills, in whatever form, are promulgated.

The standard is that a particular piece of evidence, in order to be:
mentioned by defense counsel in an opening argument, in order to:
be brought out in questioning a witness on the stand, must be relevant
and material to either an element of the offense, a legally cognizable,.
if you will, defense, or an issue of impeachment. If it isn’t one of
those, it doesn’t come in, and if a defense counsel or witnesss, having-
been cautioned not to bring it out, does bring it out, that counsel or:
witness is subject to the judge’s powers of contempt.

So our position is not that a defendant can say anything he wants,
and I might add by way of a footnote that in the ITT case, one of’
the issues

Mr. McCrory. Do you think we already have the mechanism for
handling these problems without legislation ¢ :

" Mr. ScErININGER. Absolutely, no question about it, Congressman..
I think that—in other words, the rationale that the

Mr. McCrory. I don’t think the courts feel that way. Certainly the-
prosecution, the Attorney General, doesn’t feel that way. Members:
on both sides of the aisle 1n both Chambers of the Congress feel a tre-
mendous uncertainty in the administration of justice because of the:
presence of this subject that we describe as graymail.
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Mr. ScHEININGER. Well, T think that the concern on-the part of the
Department of Justice for uniformity, for some vehicle by which to
test what will come out and what won’t come out is a legitimate con-
«cern. That concern has nothing to do with the standards by which a
defendant can defend himself in a criminal proceeding.

Mr. McCrory. Well, you have to translate the need for uniformity
into a legislative enactment. We can’t tell the various circuits or the
various district courts how they-are going to handle trial cases except
by spelling it out in legislation.

Mr. Gumosont. If I might respond to that, sir, I think we also
agree that one thing the bill does accomplish and where you do need
legislation is to make certain of these procedures mandatory, so that
all of your different districts and circuits are playing by the same
rules. We -don’t oppose that goal. To the extent the bills accomplish
‘that, we agree with them. We think that it is important that 1f there
-are 11 judges on the U.S. District Court here, that in an area as critical
.as.national security, all the judges follow the same rules. We are in
favor of that, sir. We are also in favor of procedures which will
allow the Department of Justice to know what is going to happen
before the trial begins. It will enable the Department of Justice to
predict, and may solve the problem, although I didn’t hear about
much of a problem, between the Defense Department and the Depart-
ment of Justice. They can make their assessment early. _

We are also in favor of allowing the Justice Department to go up
‘to the court of appeals and get a determination, which is something
-that they complained about in Berellez. Indeed, in my view, they may
have had somewhat of a legitimate complaint there because they were
-operating under a mandamus standard which is tougher. Under the
proposed legislation they are not. They just go up on an appeal, and
-obtain review. _

We favor all of those things, and we believe that the bill introduced

" by Congressman Murphy goes a long way toward accomplishing these
.goals.

We agree with Mr. Tigar that much of this could be done without
.an entire revision or a whole new section, but my personal view is that .
that is a matter of legislative choice. I don’t think the bottom line,
if you will, is any different. You could make your Federal rules, you
-could amend the Government appeals statute, or you could do it this
way. I don’t think it is a significant difference although I would prefer -
‘the other way. But that is just a matter of personal choice.

Mr. McCrory. Do you think there is an urgency ¢

Mr. GuiposoxnT. I think so, although I take Mr. Heymann’s remarks
-this morning as indicating that he was not in a great big hurry.

I think it is like anything else. The Congress should approach it
with deliberative speed. And I am not asking for a delay, simply
-that you continue to give it a lot of consideration.

Mré McCrory. Should the law, if enacted, be applicable to pending
-cases ?

Mr. ScuriNixeer. I think we respectfully disagree with Mr. Tigar
-on that point. I think the Supreme Court decisions on retroactivity
are that if the new law affects substantive rights of the defendant as
-distinguished from procedural rights—for instance, the order in which
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the evidence is heard is a procedural rule as distinguished from the
:standard by which evidences comes into court, which is a substantive
issue—if it is simply a procedural rule, it can be retroactive. If it
affects substantive rights it must be prospective. We believe that the
administration bill affects substantive rights and thus that bill would
have to be prospective only.

. Mr. McCuory. Thank you.

- Thank you, Mr. Chairman.

Mr. MureHY. Any counsel questions?

Chief counsel.

Mr. O’New. In the light of your comments about the ITT case,
. could you.comment on the particularity of the provisions in H.R. 4745

that deal with protective orders that may be ordered by the court?
Mr. Tigar has already commented on one particular provision, I think
the fourth. ' :

Mr. ScarrNiNeer. Well, I think that I agree with Mr.—I believe
Mr. Halperin said that a shopping list is unnecessary. This is an issue
that is properly within the court’s discretion. I think the point Mr.
Tigar made is a very good one. In the ITT cases we, I guess I could
say, subjected ourselves to a national security investigation, and I
believe in the 1. Patrick Gray case the attorneys did the same thing.
It is entirely appropriate to feel that that is an intrusion into my
personal affairs which I don’t have to make simply to represent a
.defendant in a criminal case in the courts of this country, and I think
that is the point Mr. Tigar made.

Aside from that, I think that the other provisions in the 4 (a) house-
keeping section of the administration bill may be appropriate.

Mr. McCrory. Mr. Chairman, I am going to have to be excused,
‘but I do want to say that I think this has been a most fruitful set of
hearings this morning and this afternoon. We have heard from some
of the legal experts of the country. The brilliance of counsel this after-
moon, counsel at the witness table now, and Mr. Tigar and other wit-
nesses has been tremendously impressive and extremely helpful to us
in our legislative responsibilities. I

- Mr. Murery. Well, I thank my colleague from Illinois for giving
aip his time today. I appreciate it.

Ira,do you have any questions?

Mr. GoLpman. Yes. Thank you.

i Do you think that the rape evidence rule is unconstitutional in that
it doesn’t provide any kind of reciprocity ¢

Mr. ScuLrsiNger. I believe it 1s constitutionally suspect, yes. I be-
Tieve the language of Wardius v. Oregon unconditionally requires reci-
procity, and that reciprocity has to be equivalent to the discovery that
has been extracted from a defendant. So what a defendant has to give,
in turn the Government must give, and I think that Congressman Mur-
phy’s bill adequately provides for that.

Mr. Goroman .Well, I imagine, then from what you have said, that
as far as Mr. Murphy’s bill is concerned, that providing for the Gov-
ernment to give to the defendant information it will use to rebut the
classified information that the defendant has proffered is adequate,
and that from a constitutional standpoint, the bill of particulars in
addition is not required.
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"* "MF. ScuLEsINGER. No, I think that you may be failing to distinguish
‘that there are two separate kinds of reciprocity in the bill, both of
which are required. The bill of particulars requirement is triggered
under Mr. Murphy’s bill when a defendant has to identify and give no-
tice: For instance, under the bill, when I say to the judge and the Gov-
ernment that I intend to introduce a piece of what I perceive to be
national security information, the Government then goes into court and
asks the judge to bar me from doing that. I then have to explain why .
I believe the information is relevant to my case. Before I do that, the
bill of particulars provision is triggered, and the Government must ex-
plain to me what their specific allegations are concerning that aspect.
of the indictment that I have identified as being relevant to national -
security. That is one kind of reciprocity.

The other kind of reciprocity—where the Government explains what
evidence it will use to rebut the national security information—is for a
different purpose. This reciprocity is triggered only after the judge
agrees with me that I may properly introduce classified information.

-This reciptrocity is to compensate for the fact that the defendant has
had to identify not only the specific classified information upon which
he will rely, but beyond that, explain the whole theory of his defense

-as to how it relates to that information. So, in Mr. Murphy’s bill there
are two kinds of reciprocity, both of which are required.

Mr. GorpmaN. Do you interpret the bill of particulars provision as
not applying to the entire indictment but only as to the parts that deal
with classified information ?

Mr. ScrEININGER. That is the way I read the bill; yes, sir.

Mr. GorpMman. The chairman’s bill would provide that after an in-
terlocutory appeal, if the defendant loses on that appeal and then is
convicted, that he would have another opportunity to appeal on the
same issue, if he appealed his conviction.

Certainly, it is helpful for a defense attorney to have two eracks at
a given battle, but do you see any constitntional problems with that
as far as finality ? : :

Mr. Gumosont. If T could respond to that, I think a large part of
the Justice Department bill is based on a provision in the D.C. Code, -
section 23-104, which allows for certain interlocutory appeals by the
prosecution. It is more recent than some of the amendments to the
Federal code.

The rationale which supports permitting the defendant to raise the -
issue a second time following conviction is that an in-trial appeal,
supposedly is done in a hurried fashion, vou have the right to not—
the appellate court can dispense with written briefs, a written opinion,
et cetera. Theidea is that the court make a quick call on the issue, up or
down, and the trial proceeds. The reason the defendant is allowed to
raise the issue again is that after full briefing and argument and more
deliberate consideration, which is the way appellate courts generally
do business, you know, the court may see it in a different light. But
at least the trial will go to a conclusion.

Tor this reason I think it makes good sense to allow the defendant

.that second bite of the apple. There is another reason I favor this
provision.

I can tell you from personal experience that if I am involved in a
trial, and all of a sudden the Government says we are going to the
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court of appeals, and we have got to argue in 2 or 8 days and
the trial is'going on, it is hard to shift gears. Tt is hard for them and .
it is hard for me, and I may not have all the authorities available.
Appellate advocacy is a different kind of art.

So I think that in this sense also it is a good provision to allow two
bites at the apple for the defendant.

I might add that I am familiar with the D.C. Code provision, and
the in-trial part of it has only been used, so far as I know, once or.
twice. The way it was handled was a written summary opinion came
out of the court, basically holding yes or no, and then later the court
issued another more detailed opinion setting forth its rationale.

Mr. Gorpman. I have one more question.

Do you know if there have been any challenges to the rape evidenced
rule?

My. SCHEININGER. I’'m sorry, I don’t.

Mr. Gumosont. I might say this. You don’t try all that many rape
cases in Federal courts and it is a relatively new provision.

Mr. Gorpmax. Do you know if there are any plans to take that rule
and put it into the local code in the District of Columbia ?

Mr. Gumosoxt. I served on the D.C. Law Revision Commission

- avhich Congressman Mazzoli shepherded for a while. They have a
difterent approach there. The Commission proposal simply requires an
ofter of proof and a ruling before introduction of the evidence. It does
mot require notice in advance of trial. Although I voted against the
provision because I believe it allows more disclosure than the present
ase law of the District, as I recall it comes up in trial and the judge
simply hears the evidence outside the presence of the public and makes
the decision. Now, at that point obviously you don’t have the problem
with tipping of your hand. You are right there and you are about to put
the evidence on and the judge says hold it, let’s go clear the courtroom
and we will discuss 1it. :

So it is different from the Federal provision. You don’t have the
.constitutional problem that we see here, which is advance notice by the
‘defendant without reciprocity by the Government.

Mr. Gorpaan. Thank you, Mr. Chairman.

Mr. Murray. Mr. Raimo.

Mr. Ramvo. Referring to your comunents on the ITT case, do you
+think that if either of these bills had been in effect at the time of that
‘prosecution the case would have gone to trial?

Mr. ScHEININGER. Well, that is complicated. I think that if the inter-
locutory appellate review provision had been in effect, the Department

* of Justice would have been able to obtain review by the Court of Ap-
‘peals which declined review because the mandamus procedure has a
stricter standard. Then the Justice Department then would have had
the feedback it sought from the Court of Appeals. But I don’t think
that the case would have proceeded to trial unless the J ustice Depart-
ment, in its discretion, decided then to allow the national security
secret to come out, because that is what the trial court had ruled, and
T do not believe the Court of Appeals, even had in considered the
merits of the appeal, would have reversed that ruling.

Mr. Ramo. Thank you.

Thank you, Mr. Chairman.
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Mr. Murery. Gentlemen; we appreciate your attendance here today,
and.we think you have-shed some-ight-onwhat obviously is a problem.
Some people don’t think we need any legislation, others think we do.

I think as the overseas bribery statute and more and more of this.
intelligence becomes more important than it has been in the past, we
will be into this problem, especially with the creation of both the
Senate and the House Select Commaittees, and we thank you for your-
expertise.

Thank you.

The committee will stand adjourned.

[ Whereupon, at 8:30 o’clock p.m., the subcommittee adjourned.}; -

Approved For Release 2008/10/23 : CIA-RDP85-00003R000100010021-3



Approved For Release 2008/10/23 : CIA-RDP85-00003R000100010021-3

H.R. 4736 AND H.R. 4745—GRAYMAIL LEGISLATION

THURSDAY, SEPTEMBER 20, 1979

House or REPRESENTATIVES,
PERMANENT SELECT COMMITTEE ON INTELLIGENCE,
SUBCOMMITTEE ON LEGISLATION,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9:11 a.m. in room
H-405, the Capitol, Hon. Morgan F. Murphy (chairman of the
subcommittee) presiding.

Present: Representatives Murphy (presiding), Mazzoli, Boland
(chairman of the committee), and McClory. ,

Also present: Michael J. O’Neil, chief counsel; Patrick G. Long,
associate counsel; Bernard Raimo and Ira H. Goldman, counsel, and
Herbert Romerstein, professional staff member.

Mr. MurerY. Good morning, ladies and gentlemen.

The Subcommittee on Legislation of the Permanent Select Commit-
tee on Intelligence will come to order.

Today marks the second and final phase of this subcommittee’s hear-
ings on proposed graymail legislation. ,

Graymail is the term used to describe the difficult. choice facing the
Government-when it contemplates, seeking an indictment or continuing
the prosecution of a case in which national security information may
be revealed.

- The two bills before the subcommittee, H.R. 4736 and H.R. 4745,
would require a criminal defendant to notify the court and the Govern-
me:ﬁt before trial of any intent to disclose classified information during
trial.

The Giovernment could then obtain, pursuant to an in camera pro-
ceeding, a pretrial ruling on the relevance and admissibility of the
classified information.

Testifying this morning will be several members of the defense bar.

The first witness will be Philip Lacovara, former Assistant Solicitor
General and later Assistant Watergate Prosecutor. Mr. Lacovara is
now a member of the firm of Hughes, Hubbard and Reed. He is mak-
ing his second appearance before the subcommittee on this topic. It can
certainly be said that his previous testimony and advice have helped
shape, in no small part, the legislation we consider here today.

Mr. Boranp. We welcome Mr. Lacovara. He certainly has had ex-
perience in these areas. His testimony, along with that of the other
witnesses will be important in the final resolution of this matter by this
committee.

We welcome you.
' ' (91)
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STATEMENT OF PHILIP LACOVARA, ESQ., HUGHES, HUBBARD &
REED, FORMER ASSISTANT SOLICITOR GENERAL AND FORMER
ASSISTANT WATERGATE PROSECUTOR

Mr. Lacovara. Thank you, Mr. Chairman. I appreciate your kind
remarks. .

Before beginning to summarize the lengthy statement that I have
filed with the subcommittee, perhaps I should say something about
the perspective that I have tried to bring to bear on these problems.

I have served in the Government as a prosecutor, and I have had
some familiarity from that vantage point with the graymail problem.
Since leaving Government service, I have wound up on the defense
side of several cases, and I am also the chairman of the board of
trustees of the Public Defender Service of the District of Columbia,
and one of our former chief staff members was a witness before this
subcommittee at its prior session on this subject, Tom Guidoboni.

What I have tried to do in my submissions to the subcommittee, both
Tast time and in this statement, 1s to approach this not from the vantage
point of a prosecutor, not from the vantage point of a defense lawyer
trying to load the process to tilt in either direction, but to come up with
some suggestions that I think would malke sense in terms of recon-
ciling legitimate interests on both sides, the interests of the people of
the United States in pursuing what seem to be serious allegations of
Federal criminal violations, with the competing interest of the defense
in being able to conduct an adequate and fair defense against these
charges.

The two bills that are before the subcommittee this morning seem
to me to be quite worthwhile efforts to reconcile those two interests.
As I explain in some detail in my statements, I believe each bill has
some features that I would recommend that the subcommittee change.’
I think that, in terms of structure, as a basic drafting underpinning
for further changes, I would rather see the subcommittee work with
the administration bill, FL.R. 4745, making in it, however, many of
the modifications that would bring it more in line with the subcom-
mittee’s draft. H.R. 4736. There are some features of both bills that I
think should be changed, either by deletion.or by addition, and my
statement goes into some considerable detail about both broad issues
and what I would consider technical drafting clarifications.

].Illlst by way of summary, Mr. Chairman, I think it is a worth-
while

Mr. Morenry. I would like to make a motion at this time, if you are
going to summarize it, Mr. Lacovara, that we receive the full state-
ment in the record. : '

Are there any objections by any members ? ‘ :

It 'ils so ‘ordered that your full statement be incorporated in the
record.

[The prepared statement of Mr. Lacovara follows:]

STATEMENT oF PHILIP A, TLACOVARA, PARTNER, HUGHES, HUBBARD & REED, WASH-
INGTON, D.C., FORMERLY COUNSEL TO THE WATERGATE SPECIAL PROSECUTOR AND.
DEPUTY SOLICITOR GENERAL OF THE UNITED STATES

'Mr. Chairman, it is a privilege to accept the invitation to testify on the two
bills that the Subcommittee has under consideration. Each of these bills repre-
sents a substantial and worthwhile effort to resolve the “disclose or dismiss”
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dilemma that has frustrated otherwise warranted .criminal investigations and
has aborted important eriminal prosecutions. - .

These bills are the response to hearings held last year in the Subcommittee on
Secrecy and Disclosure of the Senate Select Committee on Intgllig(_enpe and
earlier this year by this Subcommittee. One major focus on those inquiries was.
the so-called “gray mail” problem. The term describes a threat by a suspect in
a criminal investigation or by a defendant in a eriminal prosecution to force the
disclosure of national security information if the prosecution proceeds. In a
number of cases, the government’s concession to those threats has effectively
conferred immunity from the federal eriminal laws.

Bven apart, however, from overt threats asserted as a matter of bargaining
strategy, the historic reluctance of the intelligence community to risk compro-
mising its information and the resulting tensions between the intelligence
agencies and the Justice Department have led federal authorities to abandon
seemingly justified criminal investigations in a mood of premature despair.

The burden of the testimony that other witnesses and I gave before the two
subcommittees is that this problem is a real one; that, while it affects a rela-
tively small number of cases, they tend to be cases of unusual public importance ;
that greater flexibility on the part of the intelligence agencies, greater determina-
tion among federal prosecutors, and greater imagination by trial judges could
reduce the scope of the problem; and that legislative prescription of the new
procedures and alternatives could wusefully accommodate the public interest
in vigorous criminal investigation and enforcement with the constitutional right
to a fair trial.

Rather than repeat my earlier testimony, I am -instead annexing (as Ap-
pendix A and Appendix B) copies of my .earlier prepared statements. They
explain why I believe a problem exists, why it merits legislative attention, and
what I believe are some of the appropriate responses. Those statements re-
flect my own experiences and observations and contain my legal analysis of
the issues. :

In my testimony this morning, I shall focus on the two bills that have
emerged from the earlier deliberations. In particular, I shall address what I
perceive to be the principal issues of policy and procedure raised by the bills
and by the limited differences between them. In general, while I regard both
bills as worthwhile, I prefer the general organization and format of the De-
partment of Justice bill, H.R. 4745. I disagree -with some of its features, how-
ever, including its failure to include some provisions that are included in the
subcommittee bill, H.R. 4736.

GENERAL OVERVIEW . THE PURPOSE AND THE PROCESS

The theme of both bills is that the public interest in legitimate law enforce-,
ment and the defendant’s interest in a fair trial may be reconciled by the early,
careful, and measured intervention of a trial judge. The basic approach taken
by both bills is to ensure that the trial judge, upon request, screens classified
information that the defendant wishes to obtain in discovery or proposes to
use in-his defense. The purposes of the screening -are (1) to ensure that the
‘information is genuiinely relevant to the issues in the case and (2) to decide
whether some alternative form or statement of 'the information will adequately
satisfy the defendant’s interests without gratuitously compromising properly
classified data. ’ B

The procedures-outlined in the legislation are hardly revolutionary, since:they
are modelled on existing provisions of the Federal Rules of Criminal Procedure
and the Federal Rules of Evidence. What makes the legislation important 'is
that there has been uncertainty and inconsistency in the application of those
general provisions in “national security” cases. The legislation is worthwhile,
therefore, in expressing a clear congressional judgment .that the federal courts
must give these issues careful and methodical treatment .in accordance with a
clearly defined process. s

PREFERABLE FORMAT : AMENDMENTS 'TO FEDERATL RULES

-In this context, I wish to note-my agreement with the observation of some
earlier witnesses that, wherever possible, legislation of this sort should .take
“the .form -of amendments to the Federal Rules of Criminal Procedure and the
“Federal Rules of Evidence. There are two persuasive reasons for using that
format.

55-554—80——7
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First, T regard it as desirable to avoid the construction of what would other-.
wise seem to be a special, separate code of procedures for secrecy-related cases.
I ‘@o not believe ‘that thé pending bills may properly be criticized as excesses,
but ‘Congress should be sensitive to the need to avoid even the appearance of:
downgrading the constitutional rights of persons suspected of violations that.
may be peculiarly notorious or controversial. It is far better, in my judgment,
to integrate these proposed procedures into the general body of federal proce-.
dural and evidentiary jurisprudence. . . : } .

Second, insertion of these new procedures into the Criminal Rules and the Rules
of Evidence would make them subject to the continuing oversight of the Supreme-
Court and the Judicial Conference of the United States. See 18 U.S.C. 3771, 3772
98 T.8.C. 2076. That oversight would permit the judiciary, after due deliberation,.
to fashion modifications that may be necessary over time to fine-tune the legisla-
tion. Of course, any proposed amendments to the rules of procedure and evidence
would lie before Congress before taking effect. In addition, Congress would:
retain its right to initiate alterations independently at any time it is so inclined.

LIMITED SCOPE OF RESTRICTION ON DISCLOSURE

It is worth emphasizing that this legislation is not intended to serve as an.
American equivalent of the British Official Secrets Act. It does not purport to
confer any general power on the courts to muzzle private citizens or the press in
order to prohibit them. from disclosing classified information. The focus of the
bills is simply on the prospective disclosure of classified information by the
defendant “in connection ‘with” a pending federal criminal case. See section
102(a) (1) of H.R. 4736; section (5) (a) of H.R. 4745. '

As a result, the bills would not add any further restrictions, beyond those al-
ready in force, that would prohibit a suspect in an investigation from disclosing
classified information prior to indictment. Obviously, also, the bills add no new:
provisions to guard against either espionage or leaks.

Moreover, -although both bills prohibit disclosures of classified information
“in-any manner” in connection with a pending prosecution, I do not understand
the. bills to control what a defendant may say or write independetly of the
criminal proceeding. That is, if a defendant possesses classified information that-
he acquired prior to the discovery process in the case, any restriction on his right
to-discuss it or write about it would come only from other federal statutes, regn-
lations, and executive orders, to the extent applicable. As I understand it, this
legislation is designed solely to regulate what a defendant and his counsel do
about disclosures in court papers and in the courtroom and to superintend the use
they make of information that is provided to them as part of the discovery
process. I regard it as quite appropriate for Congress and the courts to define the
boundaries of the proper. use of classified information “in connection with”.
federal trials. .~ . ) . .
. Both bills, however, contain some ambiguity about the scope of the restriction.
The ban on. disclosure “in any manner” might be construed as restricting the
defendant’s ability to discuss classified information .with his counsel or as
restricting counsel’s ability to discuss it with the prosecutor or the court. Re-
strietions of that sort would not be warranted. The bills should specify, how-
ever,.that the restrictions apply not only to. the defendant personally but also:
to his counsel. Thus, for example, section 102 (a) (1) of the Committee bill should:
be modified to provide that “neither the defendent nor his counsel” may disclose
or,cause-the disclosure of the classified information “except to the attorney.for.
the United States or to the court in connection with proceedings under ‘section

* ROLE OF THE ATTORNEY GENERAL: LIMITED DELEGATION

" The subcommittee bill, H.R. 4736, specifies thaf a number of certifications and
requests may be made only by ‘“the Attorney General”. Dealing unambiguously
with a question.similar to the .one that led to the frustration of hundreds of’
criminal cases under the Supreme Court’s wiretapping-authorization decisions:
a few years ago,* section 112°0f the subcommittee.bill provides that:the Attorney

)

(Q%ﬁ)ited States v..Giordano, 416 U.S.' 505 (1974) ; Unite‘(l‘States v. Chavez, 416 U.8. 569"

R TN
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General’s functions may be delegated as far down as an Assistant Attorney
General, but no further. The Justice Department bill, by contrast, would allow
any federal prosecutor to make the judgments about invoking these special pro-
cedures, reserving to the presidential appointees within the Justice Department
only the function of certifying that an interlocutory appeal is not taken for
purposes of delay. I support the subcommittee bill on this issue;
The procedures and certifications that the subcommittee bill would place under
the immediate supervision of the Attorney General or his delegate are sufficiently
2 important and peremptory to justify the requirement of personal involvement
at least by the Assistant Attorney General. Although it is a bit more cumber-
some to obtain the approval of an Assistant Attorney General, the cases to which
these procedures may apply are inherently sensitive and are likely, in any event,
to be conducted under the active supervision of the Criminal Division in Wash-
v ington, -

PROPRIETY AND SCOPE OF “IN CAMERA” AND “EX PARTE” PROCEEDINGS

One of the most delicate features of both bills is their extensive provision for
in camera—secret—proceedings. T : :
Largely in response to the Supreme Court’s decision a few months ago in
Ganncett Company v. DePasquale, — U.S. —, 61 L.Ed. 2d 608 (1979), in which
the Court held that the public and the press could be barred from a pretrial
suppression hearing in order to avoid prejudicial publicity, there has been con-
siderable furor about the dangers of “secret” criminal proceedings. The Sixth
Amendment expressly guarantees to a person charged with a crime the “right
to a speedy and public trial.” The Court held in Gannett that, at least where the
accused joins in a request for the closing of a pretrial proceeding, the public
interest in open judicial proceedings does not prohibit a court from granting
that request. . : ) -
.. Two things are notable about the Gannett decision. First, the Court emphasized
that it was dealing only with pretrial proceédings related to the admissibility
of- evidence and not with the actual trial of guilt or innocence. ‘Secondly, the
Court emphasized the importance of tlie defendant’s own consent to the in camera
proceeding. .
- The question raised by Gannett is whether Congress may constitutionally
establish a requirement that, when requested by the governunient, a court must
conduct in camera pretrial or ancillary procedures concerning tlie scope of dis-
covery or the admisgibility of evidence. Although the matter is not wholly free of
doubt, it is my judgment that the Constitution permits Congress to require that
proceedings of that type take.place in camera when there is an important govern-
mental interest in doing 80. The preservation of classified information against
needless disclosure surely constitutes a legitimate governmental interest in the
- conduct of in camera proceedings. See United States v. Nizon, 418 U.S. 683,
713-16 & n.21 (1974) ; United States v. Reynolds, 345 U.S. 1 (1953). Both bills
provide reasonable protection against the abuse of this device, e
. While unusual, in camera pretrial proceedings are not exceptional, even with-
onut the concurrence of the defendant. As I have described in niy earlier testimony
(Appendix B, pp. 12-15), the Supreme Court and lower federal courts have ap-
proved the use of in camere proceedings in handling classified information as well
as in other settings. The Congress has expressly provided for such proceedings
in civil cases under the Freedom of Information Act, including of course cases
concerning classified information. 5 U.S.C. § 552(a) (4) (B) 'and (b) (1). In the
Nizon Tapes Case, supre, the Supreme Court expressly authorized Judge Sirica
to review the White House tapes in camera to remove extraneous matter, incliding
state secrets. United States v. Nizon, supra, 418 U.S. at 713-16 & n.21. Last'year,
Congress added new. Rule 412 to the Federal Rules of Evidence, requiring an in
camera hearing whenever a defendant in a rape case seeks to introduce evidence of
the victim’s past sexual behavior, : - -
A related question'is whether the ordering of an in camera hearing should be
_4itomatic, as the subcommittee bill seéms to provide whenever the Attorney Ger:
eral so requests. See sections 102(a) (2) (B), 192(b) (2) (B), 103(a),,109(b). By
eontrast, the Justice Department biil requires that it make a preliminary showing
that information.involved is properly. classified. See section, 6(b). It is interest-
ing that there has been criticism.of the Justice Department approach, even théugh
it gives more discretion to the trial judge. There is some fear that the ex parte
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submission concerning the sensitivity of the information may prejudice “the-
judge’s ruling on its relevance and on its producibility in its pristi.ne form.

This is a hard problem, but on balance I would endorse the J ustx.ce Department
approach. The risk of tainting the trial judge seems small, especially when one
realizes that the judge is equally likely to be exposed ‘to the government’s argu-
ments about the delicacy of the information at the actual hearing. There is:no
reason to believe that the defendant will be unable to make whatever counter
arguments are weighty at that time. I am more concerned about allowing the
government the power to trigger in camera proceedings automatically, and I-thus LN
endorse the requirement that there must be some preliminary showing to justify
that course. )

A related issue is the extent to which each bill permits ex parte proceed1ng§,
that is, an in camera proceeding in which only one party—the _government——xs
fully participating. Most of the in camera proceedings would involve the de- w
fendant and his counsel, in the sense that they would be physically present and
would have access to the information at issue in litigating about its disclosure.
There are exceptions, however.

Tor example, under section 102 (e) of the subcommittee bill, the United States
need only describe by generic category the information that is of concern to it in
a screening hearing if the information has not previously been made available to
the defendant, such as during government employment. That means that, to a
eonsiderable extent, the defendant must endeavor to show the relevance of infor-
mation without .actually seeing the information itself. I know that -some wit-
nesses have criticized this approach, pointing out that the Supreme Court'in cases
like Jencks v. United States, 353 U.S. 657, 659 (1957), and Alderman v. United:
States, 394 U.S. 165, 183-86 (1969), has held that the defendant is entitled to
participate in the determination of relevance. '

These cases, however, do not require direct examination of the sensitive infor-
mation by the defendant and his counsel. There is abundant legislative and judi-
eial support upholding the ability of trial judges to make analogous determina-
tions ex parte and the propriety of establishing that procedure in selected set-
tings. Congress expressly overruled the Jencks decision in the so-called J encks
Act, 18 U.S.C. 8500. Under section 3500(c), the trial court is now required to
examine a prior written statement by the government witness in camera—and
ex parte—to see whether the government is correct in arguing that some or all
of the prior statement is irrelevant to the witnesses’ testimony. If so, the state-
ment is to be withheld or excised. The courts have regularly implemented that
legislatively established procedure over the last 20 years, exercising generally
satisfactory judgment. -

The Alderman approach, too, is distinguishable. The Supreme Court in Alder-
man was assuming that the classified material consisted of information obtained
as the result of an illegal gearch in violation of the defendant’s constitutional
rights. Balancing the respective interests, the Court held that the defendant
ghould be entitled to access to the illegally acquired material in order to argue
its relevance as a taint upon his prosecution. Shortly thereafter, however, ‘the
@ourt acknowledged that the trial judge may properly act ex parte in passing
upon related questions, like the defendant’s standing to object and the legality of ~
the seizure, when classifled information is involved. See Giordano v. United ~

- States, 394 U.S..310, 314 (1969) (Stewart, J., concurring) ; Taglianetii v. United
States, 394 U.S. 816, 317-18 (1969) (per curiam). o o

There are other instances in which the judge is‘ cdlled upon to make similar
determinations without providing the defendant direct access to the material in
fssue. For example, under Title TTI of the 1968 wiretapping legislation, 18 U.S.C.
section 2518(10)(a), a trial judge passing upon a suppression motion has the dis-
eretion whether to make-some or all of the intercepted communication available
either to the defendant or to his counsel, but he is not required to do so.

As illustrated by the Nizon Tapes Case, supra, a subpoena under Rule 17(¢)
of the Federal Rules of Criminal Procedure, seeking the production of potential
evidence prior to trial, may depend upon a generic showing of relevance and-
admissibility, even without access to the information. The judge may rule upon .
those questions without providing access to the documents themselves. See 418
U.S. at 715 n.21. . T o
- ,I“g_‘_addition-,,as.l indicated above, the Freedom of Information Act “contem-

‘plates that the‘courts will resolve fundamental.issues in contested cases on the
basis: of am: im eamera [and ex parte] ‘examinstion of the relévant documents.””
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Phillippi v. Central Intelligence Agency, 549 F.2d 1009, 1112-13 (D.C. Cir. 1976).
The courts have upheld the propriety of that procedure when classified informa-
tion. is at issue. E.g., Environmental Protection Agency v. Mink, 410 U.S. 73
(1973) ; Fensterwald v. Ceniral Intelligence Agency, 443 F. Supp. 667 (D.D.C.
1977).

“Under this analysis, as section 102 (e) seems permissible. For similar reasons,
so does section 109(b). Section 109(b) authorizes an ez perte motion fqr a
protective order that would substitute summaries or admissions for classified
data or that would. delete specified, irrelevant items. This proeedu;-g w01.11d

F g place some burden on the trial judge because he would have to be familiar with
the defendant’s theory of the case. That familiarity, however, should emerge
from the pretrial proceedings that are contemplated under each bill and from
the defendant’s statement of need when he pursues documentary discovery from

the government. .

. If this Committee decides to authorize limited e parie subn}lss10n§ for these
purposes, the approach taken by the Justice Department bill in- sections 4(b),
The Justice Department ap-

6(b), and 6(c) (1) seems to me to be preferable, t 8
proach is more comprehensive and it also enumerates in detail several alternative

actions that the trial judge should consider taking.
VALIDITY OF SUBSTITUTES

Some witnesses have questioned the constitutionality and fairness of per-
mitting the court to decide that some other form of the information sought by
the defendant will adequately protect the defendant’s interest. Their argument,
which is quite plausible and deserves serious consideration, is that the defendant
and his lawyer are in. the best position to make the judgment about the effective
use of relevant evidence. The judge, they insist, is in no position to usurp tpat
funection. I am persuaded, however, that a provision for careful judicial inquiry
into the development of alternatives that will satisfy a defendant’s legitimate
interests could be fairly administered. As I shall explain in a moment, however,
the balance should be tilted a bit further in the defendant’s direction.

Under section 4(b) (1) of the Department of Justice bill, the court is to make
original information available in discovery if that disclosure “is necessary to
enable the defendant to prepare for trial.” Similarly, under section 6(c) (3), the
original information may be used at trial if the “use of the classified information
itself is necessary to afford the defendant a fair trial.” The subcommittee bill
contains less specificity about the alternatives or the grounds for their use, and
makes the availability of alternatives turn on a finding that “the defendant’s
right to a fair trial will not be prejudiced thereby.” Section 103(a). Compare
section 106(b).

The assumption underlying the provisions in each bill is that the defendant's
legitimate interest in acquiring and using classified information may often be
fully satisfied in some other way. I regard that assumption as generally sound.
‘Where, for example, it may be necessary or relevant for the defendant to offer
-evidence to show that he or someone else had access to nuclear missile data,
the government’s admission of that fact should be a sufficient substitute for the
- physieal production of the missile specifications themselves. It will be up to the
= courts, of course, aided by arguments from the defendant’s counsel, to craft the

alternatives in such a way that they provide the defense with the full and equiva-
lent measure of evidentiary support to which the defense is legitimately entitled.

The constitutionality of this process seems to me beyond question. The Su-
preme Court has already suggested in the informer-privilege cases that some
“sanctions” short of outright dismissal may be appropriate where the govern-
ment elects to withhold the identity of an informant. See Appendix B, p. 11. Under
the Jencks Act, 18 U.S.C. 3500(d), Congress has provided that the government's
refusal to produce for the defendant a prior statement of a government witness
will ordinarily result only in the striking of that witness’s testimony.

Rule 16(d) (2) of the Federal Rules of Criminal Procedure, specifies, in &
similar vein, that if the government refuses to permit particular discovery, the
court may prohibit it from introducing the specific item withhield or may enter
any other. corrective order as the court “deems just under the circumstances.”

The basic test is that the sanction or alternative should put the defendant in
substantially. the same position that he would be in if he had actually obtained
the information sought. In an analogous context, the Supreme Court has upheld
the constitutionality of the “use immunity” statute, 18 U.S.C. 6001-05, on the

Approved For Release 2008/10/23 : CIA-RDP85-00003R000100010021-3



Approved For Release 2008/10/23 : CIA-RDP85-00003R000100010021-3
98

ground that its prohibition against the use of compelled testimony in a-criminal
case offers a reluctant witness substantially the same protection as that guar-
anteed by the Fifth Amendment privilege against self incrimination, even though
there may be some other collateral disadvantages. See Kastigar v. United States,
406 U.S. 441 (1972). That analysis seems fully applicable to provisions like sec-
tions 4 (a) and (b) and 6(c) of the Justice Department bill and sections 103 and
105 of the subcommittee bill. : : '
I do suggest, however, that the standard contained in both bills may be too
lax or vague and may not provide sufficient protection for the defense. As'drafted,
the bills require the court to withhold classified information from the defendant, S
upon the government's request, unless it would be “necessary” for the defendant
to have it, as provided in the Justice Department bill sections 4(b) (1) and 6(c)
(3)), or unless its non-disclosure would “prejudice” the defendant’s right to a fair
trial, (as in section 103 (a) of the subcommittee bill). I suggest, instead, that the
use of alternatives be made permissible “unless the court finds that no alternative v
-will provide the defendant with substantially the same ability to prepare for trial
or to make his defense as would the disclosure of the specific- classified
information.” ) Co
., REQIPROCITY OF PRETRTAL DISCLOSURE

Section 107 of the subcommittee bill contains a provision for reciprocal dis-
¢losure by the government whenever the defendant has had to specify the evi-
dence he proposes to use at trial and the court has substantially upheld his right
to use either that evidence or an adequate substitute for it. The Justice Depart-
ment bill contains no- similar guarantee. Indeed, Assistant Attorney General
Hevmann actively opposes that provision. )

In my view, the subcommittee’s guarantee of reciprocity is fully warranted.
The Supreme Court has emphasized that reciprocal disclosure is a necessary
ingredient in any scheme that requires pretrial disclosure of defense' evidence
or defense strategy. Compare Wardius v. Oregon, 412 U.8. 470 (1973), with Wil-
liams v. Florida, 399 U.S. 78 (1979). Bach of these two bills requires the defend-
ant to provide the government with substantial jnformation about his trial
strategy. If the court upholds the legal soundness of that strategy, it is only
fair to insist that the government disclose prior to trial its proposed rebuttal
evidence. Since the government will have advance notice of some of the evidence
the defense plans to use, I am satisfied that even-handedness requires equivalent
disclosure by the United States.?®

Moreover, I see no particular prejudice to the government’s interest. The rec-
iprocity provision simply requires advance disclosure of information that_ the
government plans to produce at trial. To the extent that the information consists
.of some classified elements, the government may resort to the procedures estab-
lished by these bills to safeguard against improvident disclosure of specific data.

JENCKS ACT REVISION . -

Witnesses have sharply divided over the desirability of section 10 of the J ustice
Department bill, the proposal to amend the Jencks Act to insert a new section
3500(c). The new provision would permit the court to excise from the prior
written statement of government witnesses not only irrelevant classified mate- -
rial—which can be deleted under the present statute—but also to excise relevant
classified material that is “‘consistent with the witness’ testimony”.

The Justice Department offers a plausible explanation for this change. Critics
of it question its fairness and its feasibility. They suggest that even material
‘that is not flatly contradictory in an earlier statement may be useful in impeach-
ing a witness. For this truism they cite the Jencks decision, 356 U.S. at 667-68,
where the Supreme Court noted that even the arrangement-of facts in a different
order or a contrast in emphasis may be useful in testing credibility.

2 Analogous rules are, admittedly, not consistent on this point. Rule 12.1 of the Federal
Rules of Criminal Procedure does require reciprocal disclosure by the Government in
response to the defendant’'s duty to give advance notice of the witnesses he proposes to
call in suport of an alibi defense. Rule 412 of the Federal Rules of Bvidence, added by
Congress in. 1978, however, requires the defendant in a rapae case to demonstrate prior
to trial,the relevance and importance of proposed evidence about the victim’s prior sexual |
behavior. The Rule makes no provision for the Government to give pretrial notice of.its
rebnttal-evidence. . .

Rule 12.2 of the Federal Rules of Criminal Procedure. requiring advance notice of an
insanity defense. contains no provision for reciprocty. but that omission is meaningless.
The Rule does not comnel the defendant to disclose anything about the defense, even the
identity of his expert witnesses, and thus reciprocity is not an apt concept.
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. I have little doubt -that; as'a constitutional matter, Congress: may: adopt the
amendment sought by the Depantment of Justice. Marginal utility in cross.exami-
‘mation is not constitutionally protected under either the Due Process: Clause of
the Fifth Amendment or the Compulsory Process Clause of the Sixth Amend-
ment. Congress has adopted or approved a number of evidentiary rules, includ-
ing the Jencks Act itself and Rules 403 and 412 of the Federal Rules of Evidence,
that restrict a party’s use of marginally relevant evidence.
‘The need for the amendment, however, may be overstated, since the interests
‘that the Justice Department wishes to protect may secure adequate protection
2 sunder the other provision of the two bills. Those provisions would allow the
court to screen out detailed information that would not be necessary or helpful
to the defense.
Perhaps a compromise is in order.. There might be less ground to object to the
Justice Department proposal if the adverb “fully” is inserted on page 13, line 2
hd of H.R. 4745, thus peérmitting the trial judge to excise a portion of the prior
‘statement only when he finds, after heanng the witness testify and after exam-
ining the prior statement, that the prior statement is “fully consistent” with the
svitness’ testlmony

CONGRESSIONAL OVERSIGHT OF PROSECUTORIAL DISCRETION

Title XT of the subcommittee bill would require the Attorney General to promul—
gate guidelines specifying the factors to be used in deciding whether to prosecute
-federal violations where there.is a possibility that classified information will be
-disclosed. That bill would also require that federal prosecutors prepare detailed
.memoranda expressing the reasons for a decision not to prosecute based on those
grounds. Those memoranda would have to be reported to the oversight commlt-
tees of both Houses.
I question the ut111ty of the requlrement in sectlon 201 of H.R. 4736 that the
.Attorney General issue guidelines governing the exercise of prosecutorial dis-
cretion in these cases. In doing so, I know that I am out of step not only with the
assumption made in the subcommittee draft but also with the recent recommen-
«dation of the House Government Operations Committee, which recommended that
.the e\nstmg Justice Department memorandum laying out the process for mahmg
.these decisions should be replaced by more forinal, permanent 1egul(1t10ns Never-
theless, I suggest that an attempt to enumerate these factors is bound to be so
vague as to be susceptlble to any interpretation or application that circumstances
.may warrant. It is not that I find section 201 objectionable, just that I regard it
as pointless.
‘I'he real issue, it seems to me, is one that is not confronted by either bill. The
legislation should clearly fix the responsibility for deciding within the Executive
Branch whether to prosecute cases implicating national security information. As
I explained in my earlier testimony (Appendix B, pp. 18-20), the clash between
- the responsibilities of the Attorney General and those of the Director of Central
Intelhgence makes this area somewhat murky. There appears to be a modus
wvivendi today between Attorney General Civiletti and Admiral Turner, under
which the Attorney General is guaranteed full access to intelligence files in mak-
.ing the decision that properly belongs to him. I submit, however, that it would
-be worthwhile for Congress to make the policy determination that the Attorney
~General is entitled to unrestricted access to national security.information in'con-
nection with his functions and that, subject to pres1dentlal ‘control, he is ulti-
. mately responsible for deciding Whether the public interest in prosecuting a fed-
eral crime outwelghs the public interest in protecting a state secret. That type
-of ‘statutory. provision seems to me more- useful than section 201 of the subcom-
mittee bill.
Section 202 .requires the preparation of detailed memoranda explaining de-
. cisions not to prosecute and demands that the Justice Department routirnely for-
ward those memoranda to the congressional oversight commlttee I support the
-Justice Departiment’s objections to these requirements.
Tet me say at the outset that I support the principle of congressional oversmht
That is not at issue. Even with a statutory directive, it is virtually certdin, as a
. practical mattér, that Justice Department files will include a ‘“‘prosecution memo-
randum” in sensitive cases of this sort. Hence, the record will be there for' ex-
. amination, when necessary. It 'is ‘11s0 certain, though, that few cases are llkelv

s See Honse Committee on Governmont Opemﬂnns “Tnstice Department Handl r: of
Cases Involving Classified Data and Claims of National Security,” H. Rept. -No. ‘9
96th Congress, 1st session at 22 (1979).
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to involve seriously questionable judgments that will deserve congressional at-
tention. .

Accordingly, it seems to me that due respect for the separation of powers and
for the independence of the Executive’s prosecution function counsels in favor
of minimal intrusion into Justice Department deliberations and files. Here too,
a compromise solution seems best designed to reconcile legitimate but conflicting
interests. At most, legislation ought to require the Attorney General to report
to the two oversight committees the name of the prospective defendant and the
offense or offenses for which he was under investigation. If either committee
believes that it is worthwhile to pursue a particular matter, the inquiry can ) 8
be handled on a more discrete and sharply focused basis.

POTPOURRI

Several technical or structural questions may also merit comment. For instance, .
earlier witnesses have suggested that the procedure for obtaining a protective
order under section 4(b) of the Justice Department bill ghould track more closely
the requirements of Rule 16(b) (1) of the Federal Rules of Criminal Procedure,
the provision that generally authorizes the trial judge to regulate discovery in
eriminal cases- I concur with the proposal to conform the procedures under the
bill with those that are generally applicable, including the requirement of a
written submission by the government that may be maintained under seal for
possible appellate review.

Both section 102(f) of the subcommittee bill and section 8(d) of the Justice
Department bill contain provisions that I find quite ambiguous. In providing the
government with an opportunity to object to a line of questioning of a witness

when that line has not previously been screened, each provision directs the
court to “take such [‘suitable’; H.R. 4745] action to determine whether the
response is admissible as will safeguard against the [‘compromise’; H.R. 4745]
[‘disclosure’ ; H.R. 4736] of any classified information.” Stated that way, these
provisions on their face suggest that the court is to gag the witness permanently
if his testimony would reveal classified information. The provisions appear to
make the prevention of disclosure the overriding duty of the trial judge. That
is certainly not what is intended. Rather, the trial judge should be required to
protect against disclosure until admissibility and alternatives are screened in
accordance with the other sections of each bill.

Both bills provide that the government may take interlocutory appeals from
disclosure orders that may threaten its ability to proceed with a case. An inter-
locutory appeal by the government has ample statutory precedent in other situa-
tiong, and I support this approach. Certain ambiguities, however, should be clari-
fied.

Both bills provide for the trial court to defer or adjourn the trial until the ap-
peal is “decided” or “resolved.” See section 108(b) (1), H.R. 4736; section 7(b),
H.R. 4745. Lest there be any uncertainty that might magnify the delay and inter-
fere with the interest of both the public and the accused in a speedy trial,-legis-
lation on this subject should specify that a petition for review by the Supreme
Court will not lie at that interlocutory stage.

Moreover, both bills suggest that, in meeting the tight timetable for disposing -
of an appeal taken during trial, the appellate court may dispense with the issuance
of a written opinion. Since there is no requirement at present that appellate
courts file written opinions, and since they often dispense with them when cir-
cumstances seem to warrant, a legislative suggestion to that effect seems both
gratuitous and patronizing.

Section 109(a) of the subcommittee bill direets that, upon motion of the United
States, “the court shall issue an order to protect against the disclosure of any
classified information” made available in discovery. That formulation seems.
unintentionally too sweeping. What I believe the subcommittee intended is to
restrict the disclosure of classified information that is made available to the
defendant in discovery eacept to the extent that disclosure is otherwise author-
jzed in connection with the proceedings and in accordance with the statutory
screening procedures. A change that make that ihtent clear would be useful.

TFinally section 8 of the Justice Department bill would modify several provisions:
of the Federal Rules of Evidence concerning the admissibility of duplicates, sum-
maries, or excerpts of writings. These changes are within the power of Congress
and leave sufficient discretion to the trial judge to avoid unfairness to the
defendant.
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CONCLUSION

The bills pending before the Subcommittee invite it to confront boldly a num-
ber of complex and vexing problems. The enterprise is well worth the effort.
With the adjustments that I have proposed, either of these two bills—or, I hope,
a restructured synthesis of the two of them—would make a major contribution
to the resolution of the ‘“disclosure or dismiss” dilemma. -

APPENDIX A

STATEMENT OF PHILIP A. LACOVARA, PARTNER, HUGHES, HUBBARD & REED,
WasuingToN, D.C. : .

“Protection and Use of National Security Information”

Mr. Chairman, I am pleased to be back before this Subcommittee to offer
some thoughts about another group of problems that you are now considering
When I testified before this Subcommittee in the last Congress on various pro-
posals for a Foreign Intelligence Surveillance Act, which has now been enacted
into law, the members of the Subcommittee were very gracious in listening to
my comments. Against that backdrop, I am especially pleased to have been

invited back.

THE TWO FACES OF THE PROBLEM : DISCLOSURE IN THE FIELD AND DISCLOSURE IN THE
COURTROOM

In considering the protection that should be afforded to legitimate national
security information, the Subcommittee must confront two distinct challenges.
One is to decide ‘what information should be subject to statutory restrictions
against disclosure, especially by unauthorized or extralegal means. The otl}er
is to develop a system of adjudication that reduces the danger of unnecessarily
compromising national security information in litigation. The two faces of the

problem are quite different.

A. Protecting what against whom? . E ]

The first branch of the problem involves the deliberate, surreptitious disclosure
of what have been variously termed “state secrets,” “classified information,”
“restricted data,” and so forth. For the sake of conformity, I shall refer to this
information as “national security information.” In this phase of the problem,
the objective of the person disclosing the information is to achieve its dis-
semination, and it is to be distinguished from the second situation, which I shall
discuss in a few moments, where the disclosure of national security information
is incidental to some other proceeding, such as a civil or a criminal trial.

In the first category fall two distinguishable types of conduct: deliberate
espionage and the official “leak.” In coping with either espionage or with the
leak, the first issue that Congress must address is the definition of information
that should be subject to a substantive restriction against disclosure.

The Subcommittee is well aware of the array of objections to the current
espionage statutes, which-are quite cloudy in defining the contours of the infor-
mation that is to be protected. In addition, those statutes are utterly ill-suited to
the phenomenon of the official “leak.” Although the selective leaking of the
otherwise secret government information is as old as our Republic—and is prob-
ably as old as secrecy itself—Congress has not really tried to come to grips with
legislative restrictions on such conduct. c ;

Pending before the Subcommiittee is 4n almost dizzying variety of suggestions
for the definition of legitimate “national security information” that should be
protepted against the spy and against the leaker. My own experience with
classified information, as with other information arguably subject to some govern-
mental privilege, is that government officials tend to err far on the side of secrecy
w.hen they come to designating information they want to withhold. Often, it is
difficult to discern the basis for a classification.® I suggest that the balance should

1T acknowledge that my first-hand experience predates the new executive order.governing
ghe clngsiﬁﬁatxon process, but I would be surprised to learn that human nature has changed
ramatically. :
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be legislatively tipped in the other direction—much as the Freedom of Informa-
tion. Act. now does—and the presumption ought to be that information. is dis-
closable unless there is an articulable basis for shielding it. i )

1. would urge the Subcommittee, if it decides to fashion legislation on this-
subject, to propose a narrow formulation, rather than one that is open-ended.
Such a formula could then be tested against any concrete examples that may be-
furnished by the defense; foreign policy, and intelligence communities of other
types of information that must be kept secret. At the drafting stage, the burden
of persuasion should be placed on those experts to produce real instances and
substantial reasons showing why more expansive coverage should be given in
defining protected “national security information.”

The Subcommittee should also be sensitive—as I know it will be—to the deep
policy implications of enacting anything remotely resembling an Official Secrets
Act, a law that makes mere disclosure of official information a crime. There is a
natural tendency to reach for that deceptively alluring 'solution to a complex
and important problem. This country, however, has had several chapters in its
history in which a desire for security was allowed to submerge our concern for
personal liberties of speech, press, and travel. Those episodes are now regarded
with shame, and must not be repeated. National security is, of course, a legiti-
mate and indeed a compelling goal of any government, but Congress must not,
in the course of striving for security, loose sight of the nature of the society
in which we want to be secure. It bears repeating that the Preamble to the Con-
stitution says that one of the goals of the Union is to “secure the Blessings of
Liberty to ourselves and our Posterity.” What the Congress should be most
concerned about securing, therefore, when there is a tension between freedom
and security, is our personal liberties. There are great dangers to any proposal
that seeks to avoid difficult questions of subjective intent and probable effect by
making them wholly irrelevant. ’ ‘

The shades of intent underlying disclosures of national security information
are best illustrated in the “leak” context. The effort to regulate “leaking” must
necessarily be a vexing one. First, as the Committee may fairly assume from
my position in the Nizon Tapes Case? I am instinctively skeptical about gov-
ernmental claims to secrecy, and I believe that they should be given the nar-
rowest possible cabin. The First Amendment reflects the two underlying postu-
lates of our democratic society: that the people—mnot the government—are
ultimately responsible for the course of their society, and that, in order to make
informed choices, the people must have adequate current access to pertinent
jnformation. As St. John put it in a somewhat eschatological context: “And
ye shall know the truth, and the truth shall make you free.” 3

Second, the use of the term “leak” tends to oversimplify the range of motives
and consequences that may be involved. The leak is sometimes used as a tech-
nique of government policy, sometimes to inform the public “off-the-record.”
Often, however, it is used to provide a selective view of a message the govern-
ment wants to convey. At the other end of the spectrum, a leak may come from
a disgruntled government employee who concludes that only public knowledge
;villl divert the government from a policy that he feels—rightly or wrongly—is

olly.

One mechanism for reconciling some of these divergent interests is to provide
a procedure by which a person may obtain prompt administrative review of a
classification that would otherwise restrict disclosure. The existence of that
type of safety valve would, I believe, fairly permit Congress to be somewhat
more embracing in its definition of the categories of national security informa-

- tion. : :

I have only one suggestion to make about that definition. Many of the rea-

sons for public disclosure 6f government information apply to policy-related in-

formation, not to details. Thus, for example, the public might have a legitimate -
right to know that the Defense Department is developing a new weapons system -
like a neutron bomb, in order to assert an intelligent judgment about the non-

technical implications of that course. But there would be little justification for

concluding that the scientific and engineéring plans for such a device should sim--
ilarly be disclosable. This kind of distinction might also put into separate cat- -
egories the disclosure of the general existence of intelligence- abroad, on the

one hand, and disclosure of the names of active intelligence operatives or

2 Tnited Stafes v. Nizon, 418 U.S. 683 (1974).’
3 St. John 9:32.
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sources in particular countries, on the other. The distinction may be easier to
state in the abstract than it would be to apply in practice, but I suggest it as
a starting point in determining what should be secret and what should not be.

B. _To proceed, or not to proceed? That is the question

The other major facet of the problem before the Subcommittee involves the
disclosure of national security information in the course of legal proceedings.
Here, too, the general issue can be subdivided into two distinct situations. One
is where the government itself must use national security information in the
course of a proceeding in order to prove a material fact. The other, sometimes .
called “graymail,” involves the threat or demand by the other party to the liti-
gation—often, but not always, a defendant in a criminal case—to have national
security information disclosed in the course of the proceedings. In either situ-
ation, the government may be confronted with the “disclose or dismiss” dilemma
in which the government must either compromise national security by dis-
closing sensitive information or else forego the effort to vindicate the public’s
legal rights.

In a statement I submitted in March 1978 to the Subcommittee on Secrecy.
and Disclosure of the Senate Select Committee on Intelligence,’ I addressed
some of these questions at length and made a number of suggestions for avoiding
or resolving that dilemma. Some of my recommendations involved steps that
might be taken by the Executive Branch, with the cooperation of the courts.
Others might require a legislative action. I was pleased that, when the Senate
subcommittee released its report, it endorsed some of the suggestions that other
witnesses and I made for more imaginative and aggressive action within the
Executive Branch.® I shall not repeat that testimony. Instead, I am submitting
a copy of my prepared statement as an addendum to my testimony this morning.

Several additional points, however, are in order. In my statement last March,
I commented that the Department of Justice had not taken the available steps
to avoid the dilemma that had apparently been the basis for the Department’s
fajlure to proceed with a number of otherwise justifiable criminal prosecutions.
Since that time, the reins of the Criminal Division have been taken over by my
former colleague in the Special Prosecutor’s Office, Philip B. Heymann, and I
have noted a dramatic shift of position. Assistant Attorney General Heymann
is thoughtful, sensitive, and knowledgeable, and is concerned with reconciling
civil liberties and criminal justice. His experience with the problems of national
security information in litigation springs in large part from the same cases as
does mine, and he is actively exploring realistic approaches to the problems.

The Subcommittee is no doubt aware that the Department of Justice has re-
cently been taking steps, with varying degrees of success, to obtain court orders—
in the form of protective orders—that will protect the important constitutional
rights of the accused while at the same time protecting the government’s legiti-
mate interests in national security information. Useful protective orders were
éntered in the CIA spy satellite espionage trial,® in the FBI break-in case,’ and
the Humphrey/Truong espionage case.?

In the ITT perjury case,’ the district judge initially granted a protective order
prohibiting the defendant or his lawyer from disclosing, without prior court ap-
proval, the information contained in classified CIA documents he was allowed to
review as part of pretrial discovery, But the judge has recently denied a further
protective order that would establish a procedure for in camera screening of any
classified information the defendant might want to disclose at trial. The govern-
ment petitioned the United States Court of Appeals for the District of Columbia
Circuit to issue a writ of supervisory mandamus directing the district judge to
establish fair and orderly procedures for this purpose. The Court of Appeals, how-
ever, denied this petition on January 26, 1978 The government’s briefs in the

4 “The Use of Classified Information in Litigatfon.” Hearings before Senate Select Com-
mittee on Intelligence, Subcommittee on Secrecy and Disclosure, 95th Congress, 2d session
53-81 (1978).

© “National Security Secrets and the Administration of Justice,” Report of Senate Select
Committee on Intelligence, Subcommittee on Secrecy and Disclosure, 95th Congress, 2d
session 26-32 (1978).

8 United States v. Kampiles (N.D. Ind. Crim, No. HCR 78-77).

T-United States v. Gray, et al. (D.D.C. Crim. No. 78-000179).

' 8 United States v. Humphrey, et al. (E.D. Va. Crim. No. 78-25-A.).
7 ® United States v. Berrellez (D.D.C. Crim. No. 78-00120).

10 I'n Re United States (D.C. Cir. No. 78—2158). The Court of Appeals held that the pros
tective order was not properly reviewable by the extraordinary mandamus procedure..

One of the defendants in the FBI break-in case (United States v. Gray) has recently
{i::titioned the Court of Appeals for similar mandamus review of the protective order in

at case.
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eourt of appeals provide an excellent compilation of the case law .supporting the
eonstitutionality of the proposed screening procedure. .
. Review of the various protective orders that have been entered or sought-will
show that there are some common features, like a limitation on further dissemi-
pnation of classified information obtained in discovery, but there are also a num-
Yer of variables. In order to-standardize the proceedings in which national security
information may have to be used, it would be worthwhile for Congress to enact
formal standards and procedures for cases of this type.* While Congress cannot
eliminate the constitutional questions'that may be raised, I believe the courts will
- sccord substantial deference to the choices Congress makes, if it develops a care-
ful and balanced procedural scheme.

A comprehensive approach to this issue would include a number of features. At
the outset, Congress should designate the official who, short of the President, will
have the primary authority within the Executive Branch to resolve the disclose-
or-dismiss dilemma if it becomes necessary to address it. I believe the Attorney
@eneral is the proper official to make that judgment because his responsibilities
to enforce the law comprehend the more specific statutory obligations given to
other federal officials, like the Director of Central Intelligence. ’

" In addition, Congress should reinforce the Attorney General’s right to access
to any information in the government’s possession that he considers necessary
to the discharge of his responsibilities. He should be required, however, to con-’
sult with the affected agencies with a view toward achieving a fair prosecution’
with a minimum adverse impact on national security concerns. This requirement
should be axiomatic, but there is no reason not to guarantee the national security,
edmmunity this opportunity.** o

The Federal Rules of Civil Procedure and Criminal Procedure can be amended.
t0 require pretrial notice of an intent to use national security information, eithér”
By the prosecution or by the defense, so that adequate protective conditions may
Be established and screening of the material can be conducted. Building on the
existing statutory provisions for government appeals from suppression orders.™
Congress should allow the government to appeal from a disclosure order upon
eertification by the Attorney General that the disclosure might cause grave
injury to the national security.*

The Congress should also consider establishing: special procedures whe}l na-

tional security information must be used at a trial. As explained in my Senate
statement last year, there are at least certain kinds of proceedings that may be
eonducted in camere.® To the extent that the constitutional right to a public
trial may give either the defendant or the public the right to open proceedings,®
it might be possible to provide that the documentary evidence be maintained,
under seal and shown only to the jury. It might also be appropriate to permit
a-brief delay before the commencement of a trial in order to allow the govern-
ment’ to- determine whether it has cause to believe that any of the prospective.

' jurers-may not be able to safeguard national security information that comes
into tlieir possession is the course of a trial. Those jurors would then be subject:
to chiallenge. It also seems to me well within the legitimate powers of a court
to-place counsel and the jury under an injunction of secrecy, with care being
taken to impose the minimum restraint necessary. to protect the most sensitive
national security information.

n Indeed. the Court of Appeals’ recent refusal to overturn by mandamus the district
court’s denial of a further protective order in Berrellez—thereby effectively denying the gov-
ernment the opportunity to appeal the district court’s decision—underscores the need for
congressional action laying down reasonably clear guidelines for district courts and liti-
gants in this area. : .

12 7The problem of reconciling a criminal prosecution with national security concerns is
not new. See, for example, Anders, The Rosenberg Case Revisited: The Greenglass Testi-
mony And The Protection Of Atomic Secrets, 1978 American Historical Review, 388.

118 U.S.C. 3731 ; D.C. Code Sections 11721 (a)(3) & 23-104.

1 The need for a statutory appeal process for such orders—and the inadequacy of man-
damus as a means of appellate review in these cases—is highlighted by the Distriet of
ggmmbia Circuit's denial of the Government’s mandamus petition in Berrellez. See note

. supra. . R

15 Qee Hearings, supra note 4, at 57-58. o

10The Supreme Court now.has before it the constitutionality of a court order excluding
the public and the press from certain portions of a criminal proceeding, where there was
a concern about generating prejudicial pre-trial publicity. See Gannett Co. v. DePasquale
{Sup. Ct. No. 77-1301) (argued Nov. 7, 1978; see 47' U.S.L.W. 3330). For quite “differ-
ent views of this problem; compare Gannett Co., Inc. v. DePasquale, 43 N.Y. 2d 370, 401
N.Y.S 2d 756, 872 N.E. 2d 544 (1978), cert. granted, U.S.L.W. 3679 (U.S. May 1, 1978)
{No T7-1301), with United States v. Cianfrani, 573 ¥.2d 835 (3d Cir. 1978). S
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Finally, Congress should consider establishing a rule of evidence to cope
with national security information. To the extent the information is relevant,
a- number of options-—subject to court supervision-—seem feasible. One would
be to permit the government to produce a concession or stipulation about the
basic substance of the information without actually producing the information
itself. In many instances, a description of the nature of the material, without
letting out its specifics, may sufficiently cover the point that a defendant may
be entitled to'make.

As a further alternative, Congress could draw upon the “missing witness” in-
struction as a parallel, and could authorize the court to instruct the jury to infer
from the failure to produce information that the information would tend te
establish the fact asserted by the defendant. Or, going one step beyond that in-
struction, the jury. might be told that it must take as established a particular
proposition advanced by the defendant. Rule 37(b) of the Federal Rules of Civil
Procedure suggests a number of alternative sanctions for failure to make dis-
covery in a civil case, and there is no compelling reason why that approach may
not be borrowed in a criminal case as well.

Furthermore, Congress may develop the point made by Rule 403 of the Fed-
eral Rules of Evidence, which permits relevant evidence to be excluded if its
probative value is “substantially outweighed” by certain other considerations.
Congress could consider modifying that rule of evidence to provide that the risk
of grave injury to the national security is one of those considerations.”™

‘In the last year alone, we have witnessed a number of federal cases in which
national security information played, to one degree or another, a part in the
proceedings. We can only surmise that there are other cases that should have
been’ brought but were not because of the apparent security risks in attempting
to proceed. With this recent experience in mind, there seems to be ample justifica-
tion for this Subcommittee to develop a comprehensive legislative package that
wﬂl deal with the issues I have addressed.

APPENDIX B

STATE‘\IENT OF PHILIP A. LACOVAM PARTNER, HUGHES HUBBARD & REED,
WASHINGTON D. C

“Investzgatmg and Prosecuz‘mg Federal: Offenses When' National Security -
' . Informa,twn Ma;r/ Be Involved”

. I ani. appearmg this mormn" atthe Subcommittee’s invitation to offer my views
on t;he problems that are encountered.in investigating and- prosecuting criminal
cases involving national securlty information. In commenting on these problems,
1 draw on my expenence in the Department of Justice, where I served as Deputy.
thcxtor General in charge of the government’s criminal and-intermal security
cases before. the Supreme Court, and as Counsel to Watergate Special Prosecutors
Archibald Cox and Leon J. aworskl Several of the investigations undertaken by
the Special Prosecutor’s Office, especially the investigation of the break-in by
several of the White House “Plumbers” at the ofﬁce of Danlel Ellsberg s psyclna-
trist, touched upon these pr oblems :

R 1 RDLATION.SHIP BETWEEN NATIONAL SECURITY AND PROSECUTORIAL DISCRFTIO‘?

’I‘he prosecutlon of a federal offense mvarlablv 1nvolves a con‘mn"um«r seues of
dlscretlonary judgments, begmmng with the.decision whether to, open an investi~
gétion and extending through the decision how to deliver the final summation. at.
thé' trial. At each stage,’ concern about “national security” considerations. may
afféct the judgments that are made I wish to emphasize at the outset ‘that,
although many abuses have been committed in this country in 'the name of
“hational securlty”—over a penod going back more than thirty years—the goal of
protecting national security is certainly legltlmate Accordingly, it is no more
-objettionable for any federal _prosecutor, ranging from an Assistant United. States.
Attorney to the Attorney General to' Welgh genume natlona[l secunty 1nterests

T Compare Davis v. Alaska, 415'D.8. 308 (1974)
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than it is for a prosecutor to evaluate the countless other variables that inform-
the exercise of prosecutorial discretion. . : . i

There are two distinet types of situations in which national security factors
may complicate a federal criminal case. The first involves the risk that the very
initiation of an investigation. or a prosecution will compromise some national
secret or intelligence method. For example, the opening of an investigation may
destroy the cover of an undercover operative, or may confirm the importance of
purloiﬁed information. These are inherent risks and are beyond the scope of my
remarks. .

The second type of impact can come from the disclosure of classified infor-
mation that might be required at a trial. If the information is so sensitive that
the damage to the national interest would exceed the public interest in prose-
cuting the offense, the prosecution would have to be aborted. Apparently, there
have been instances in which anticipated disclosures at a trial were so grave
that even a full investigation of an alleged offense was deemed pointless.

3 2. EXISTENCE OF ALTERNATIVES TO “DISCLOSE-OR-DISMISS” DILEMMA

My objective today is to suggest that the appearance of a national security
feature in a federal investigation or prosecution should not be regarded as a
“stop” sign, but rather as simply a flashing “caution” warning. If the Depart-
ment of Justice proceeds with a little sensitivity and 2 modicum of imagination,
the involvement of some national security component need not erect an impass-
able roadblock to the pursuit of a federal offense that otherwise merits investi-
gation and prosecution. Before any final judgment is made that national security
imperatives outweigh the public interest in enforcing the criminal law, a num-
ber of alternatives can be explored to avoid confronting that ultimate dilemma.

Congress has the responsibility, I submit, to devise procedures and standards
that will reduce the occasions on which officials of the Executive Branch must
address the dilemma. I have the sensé that the government may be aborting
cases prematurely or unnecessarily because of a failure to press the alterna-
tives to their fullest, as we did, for example, in the Special Prosecutor’s office
in the Ellsberg break-in prosecution, where defense efforts to use “national

_ security” threats to stymie the case were beaten in the courts. In addition, -
when. the close calls-have to be made, it is important to identify the official
with the responsibility to weigh the alternatives, and to equip him with some
policy priorities. On each of these issues, the government’s present practice
may be deficient, and there may be room for congressional action.

The need to introduce national security information as evidence in a eriminal
trial, and hence the necessity of “disclosing it to unauthorized persons, most
obviously arises in espionage prosecutions for illegal transmission or disclosure
of classified information. As long as the basic elements of the offense defined by
Congress include the element of injury to national security, the government
must place evidence before the jury to establish that element. In addition, the
defendant is entitled to place rebuttal evidence before the jury. There may be
no practical alternative to production of classified evidence in an espionage
case, unless Congress is prepared to take the controversial step of enacting an
official- Secrets Act under which the fact of classification is critical, not the
underlying nature of the information.

Similir problems can arise in' numerous contexts other than espionage cases,
and are easier to deal with in those other contexts. The'most recent example re-
ceiving widespread public attention was the plea bargain arranged with former
Director of Central Intelligence Richard Helms. In that case, Helms was under
investigation for possible perjury committed in congressional testimony about
covert CIA operations abroad. The Justice Department accepted his plea of nolo
contendere to the lesser offense of refusing to testify candidly before a congres-
sional committee, explaining : “the trial of [his] case would involve tremendous
costs to the United States and might jeopardize mational secrets.”

.'In those criminal cases that require disclosure of classified information, the
prosecutor is faced with the, very. difficult choice either to drop the case or
jeopardize, to a greater or lesser extent, American national security. As the Con-
greSs develops tighter legal restrictions om our intelligence agencies, cases pre-
senting this dilemma are likely to occur with' increasing frequency.

.‘Based upon my_ experience, the dilemma is often a false one, because on close
examination much or‘nmost classified‘information is overclassified. Thus; its dis-
closure at a trial, if necessary, would not present truly grave risks of jeopardiz-
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ing our military security. The intelligence community. resolutely opposes any
.public disclosure of classified information, and that attitude is understandable
because the mission of those agencies is to obtain and maintain secrets. While
I hardly mean to deny the general propriety of protecting the secrecy of défense
information, I do suggest that prosecutors should be skeptical about the adverse
consequences that would allegedly flow from the disclosure of the limited amount
of classified information that might be necessary to sustain a major prosecution.

The main thrust of my statement, however, is that in many instances it may
not even be necessary to reach the “disclose-or-dismiss” dilemma. I believe that
various substantive and procedural mechanisms can be utilized to pursue other-
wise appropriate prosecutions without jeopardizing the mational security. I
would like to devote the rest of my statement to discussion of these possible
mechanisms. .. L

There are two basic approaches to avoidance of the dilemma : (A) reliance on
substantive doctrines of law to obviate the need to produce classified data at a
trial, and (B) use of special. procedures to resolve disputed issues without
public disclosure of any national security information that must be considered.
Some of these options are currently available; others would take legislative
action. I cannot emphasize too strongly, however, that the decision to restrict
or abort an otherwise meritorious prosecution should rarely, if ever, be made
until all substantive and procedural alternatives are exhausted, and this may
involve exercise of the government's right to appeal from adverse decisions made
initially by the trial judge. See 18 U.S.C. 3731.

A, Avoidance of dilemma by reliance on principles of substantive law

On the substantive level, the key issue is one of relevancy. A purported risk of
disclosure of sensitive information can be avoided if the information is not truly

relevant to any material issue in the trial. In that event, the government need
not produce it, and can counter a defendant’s in terrorem threat to introduce it
by insisting that the information be excluded from evidence. Sce Rules 401 and
402, Federal Rules of Bvidence. The government can insist, for example, on a
precise interpretation of the relevancy of the sensitive information to the trial.
This was the approach taken by the Watergate Special Prosecutor in United
States v. Ehrlichman, 376 F. Supp. 29 (D.D.C. 1974), eff’d, 546 F.2d 910 (D.C.
Cir. 1976), cert. denied, 429 U.8. 1120 (1977), the prosecution resulting from the
break-in at the office of Daniel Ellsberg’s psychiatrist.

Prior to the return of the indictment in that case, some defense counsel warned
us that they would force into the public trial record the most highly classified
defense information. Thus, they argued, an indictment would be aimless because
we would certainly have to abandon the prosecution rather than permit the dis-
closure of the data. It was a worthwhile strategy, but we concluded we were not
faced with any imminent dilemma. We satisfied ourselves that an indictment
was otherwise appropriate and that there were alternatives that could properly
neutralize the defense strategy. .

After the indictment was returned, the defendants did in fact demand the pro-
duction of highly classified files, including nuclear missile-targeting plans. The
-deferidants were secking to utilize discovery to obtain national security informa-
tion:in order to support the purported defense that they believed the break-in was
Justified by national security concerns. The Special Pro¥ecutor argued, however,
and both District Judge Gesell and the U.S. Court of Appeals for the Distriet of
Columbia Circuit agreed, that the information sought was irrelevant because
“good faith” motivation was not a valid defense against the cFime charged, a
conspiracy to violate Fourth Amendment rights. Thus the difficulty of choosing’
between forfeiting an important criminal prosecution or disclosing information
potentially damaging to our national security was avoided. ’

I suggest that there are a number of other types of cases, where there has been
-a supposed risk of disclosing secret material, that actually parallel the Ellsberg
break-in case. For example, in a perjury case, it is highly doubtful that the
defendant is entitled to introduce background information of a classified nature
designed to show what his false answers were designed to conceal. Motive is
simply not a material issue in such a case, and the classified information thus is
‘not:relevant at the trial.’ L ) .

The new Federal Crifninal Code expressly recognizes that proposition. Section
13%5((1) of S. 1437, 95th Cong., as it passed the Senate on January 30, 1978, pre-
cludes a defense in a false-statements prosecution that, in a closed congressional
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gession, a false answer was necessary “to prevent the disclosure of classified
‘information or to protect the national defense.” This explicit provision, of course,
‘does not necessarily define the maximum limits of situations in which a “national
‘security” defense can and should be precluded. Congress.‘can certainly use its
‘power over the definition of the elements of federal crimes, and over the permis-
sible defense to them, to deal more comprehensively: with this problem.

- Another substantive legal doctrine of possible use to avoid disclosure of classi-
fied information is the assertion of a claim of privilege. The Supreme Court has
recognized the validity of an absolute privilege for national security information
‘in the context of a civil case against the government. See United States v. Rey-
nolds, 345 U.S. 1, 6-7 (1953). The scope of the government’s right to withhold
national security information as privileged in a criminal case is not yet settled.
In the Nixon tapes case, the Supreme Court refused to find the President’s claim
of ‘a generalized executive privilege broad enough to justify withholding the
tapes from the Special Prosecutor for use in a criminal trial, but strongly implied
that 'a privilege claim based on military or diplomatic secrecy could prevail in
‘Such a situation. United States v. Nizon, 418 U.S. 683, 710-11 (1974). .
 Further definition of this “state secrets” privilege is in the hands of the Con-
gress. The proposed Federal Rules of Bvidence originally promulgated by the
Supreme Court included a rule defining a privilege;for state secrets, but Congress
found all the proposed rules dealing with privileges unacceptable and rejected
‘them. In dealing with the problem of disclosure of national security information
in ceriminal litigation, I suggest it would be advisable for Congress to set specific
standards for the scope of a “state secret” privilege.

In any case in which a court sustains a claim that national security informa-

tion.is priviliged, the problem then posed is to determine the effect of the priv-
ilege on the further progress of the case. The proposed rule of evidence promul-
gated by the Supreme Court provided that if a valid claim’of privilege by the
government deprived the opposing party of material evidencé, it would be up to
the, judge to determine what further action was required in the interests of
justice, including striking a witness’ testimony, finding against the government
upon the issue as to which the evidence is relevant, or dismissing the action.
See 2 J. Weinstein,- Bvidence 509 (1977). The proposal simply restated the
flexible discretion possessed by a trial judge. Under, the Federal Rules of Crim-
inal Procedure, for example, a trial judge has.an array of sanctions he can im-

pose in the event the government fails to comply with a discovery request. See
Fed. R. Crim. P. 16(d) (2). But it is vital to note that dismissal of the case is
neither necessary nor likely in most situations in which information is withheld
on the ground of the privilege for state secrets. '
The courts, although finding dismissal necessary in some cases following a
valid claim of government privilege, have not held dismissal mandatory in all
cases. In the analogous arvea of the goveriment’s assertion in a ¢riminal case
that the identity of ah informer is privileéged, for instance, the Supreme Court
has held-that whether disclosure is essential to the continuing viability of the case
depends on “balancing the public interest in protecting the flow of information
against the individual's right to prepare his defense.” Roviaro v. United States,
353 U.S. 53, 62 (1957). Thus the defendant may .not compel dismissal when the
government refuses to disclose the identity of an informer in the context of deter-
‘mining whether probable cause existed for a search or arrest, McCray v. Illinois,
386 U.S. 300 (1967), or when the defense to which the information may be rele-
vant, is merely speculative, United States v. Ortega, 471 F.2d 1850 (2d Cir. 1972),
cert.denied, 411 U.S. 948 (1973). . :

. Accordingly, when the government makes a.legitimate claim that national se-
curity information is privileged, the remedy aszqilt{blé to the defendant would vary
depending upon the circumstances of the case.”At .one end of the scale, for exam-
ple, if the defendant’s possible use for the information is totally speculative,.the
‘case’ simply .could .continue without disclosure. At the.other end of the scale,
where the information.is.central to the.question of guilt or innocence and where
1o, other alternative to public disclosure is possible, dismissal may be necessary,
JIn between, procedures such as instructing the jury to assume that the missing
information would have proved a given proposition may. be possible. Certainly
the Department.of Justice.should press for some intermediate treatment like that

b Pt

before deciding that the case must be abandoned. . ... .. +» o s . R
.../This approach illustrates another area in which congressional action would.he
useful. Congress has authority to défine rules of procedure and to prescribe a slid-
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ing scale of sanctions. It would be useful for Congress to establish a formal policy
that directs the courts to reserve dismissal for instances in which non-production
of classified information poses a substantial threat to a defendant’s due-process
right to a fair trial.

B. Availability of procedures avoiding or resiricting disclosure

In addition to those substantive bases for avoiding the disclose-or-dismiss di-
lemma, several procedural mechanisms can be used to reconcile the accused’s
right to a fair trial with the public interest in maintaining legitimate state se-
crets. The most obvious technique to insure protection of classified information
during criminal litigation is the in camera proceeding.

I readily acknowledge a well-founded abhorrence for secret trials. The Sixth
Amendment to the Constitution expressly guarantees the accused the right to a
-public trial. The courts have long recognized, however, that the right of a criminal
defendant to a public trial, or even to be present at certain kinds of hearings, is
not absolute or all-embracing. Recognizing the competing interests at stake, the
Supreme Court has already indicated that in the area of electronic surveillance
conducted for national security purposes, a court properly may determine in an
-in: camere, ex parte proceeding whether the electronic surveillance was lawful,
Giordano v. United States, 394 U.8. 310, 314 (1969) (Stewart, J., concurring), or
whether the defendant has standing to challenge the surveillance, Taglianetti v.
United States, 394 U.S. 316, 317-18 (1969) (per curiam). The same type of pro-
ceeding is also permissible to determine the relevancy of material sought from
the government by a criminal defendant through discovery procedures.. See
United States cx rel. Williams v. Dutton, 431 F. 2d 70, 71 (5th Cir. 1970).

-~ Pursuing these principles, it would be possible, in many criminal cases involy-
ing classified information, to have the court act in camere to decide preliminary
issues, including discovery requests and admissibility of evidence, that-involve
the risk of disclosure. This was precisely the approach upheld by the United
States Court of Appeals for the Eighth Circuit in United States v. Bass, 472 F. 2d
207, 211 (8th Cir.), cert. denied, 412 U.8. 928 (1973), a criminal prosecution for
‘making fraudulent statements with respeet to parts supplied by a subcontractor to
an. Air Force contractor. The court of appeals approved the lower court’s in
‘camerg inspection of the contract to determine whether portions of the contract
that were deleted by the government as involving confidential military secrets
were exculpatory or otherwise relevant to the trial. .

.« In other cases involving the risk-of disclosure of sensitive information, the use
of:limited iw camera procedures, allowing either defense counsel alone or defense
counsel and the defendant to be present, may:be sufficient to protect the informa-
tion while respecting the defendant’s rights. To illustrate, the courts have
approved the exclusion of both the public and the defendant from limited seg-
ments of criminal hearings in order to protect the confidentiality of the “hijacker
profile” developed by the Federal Aviation Administi‘ation. See United States v.
Bell, 464 F, 24 667, 670 (24 Cir.), cert. denied, 409 U.S. 991 ( 1972) . The public hds
beén excluded from portions of a‘trial in order to preserve the confidentiality of
undercover narcotics agents. See United States ex.rel. Lloyd v.-Vincent, 520 F.2d
1272, 1274 (24 Cir.), cert. denied, 423 U.S. 937 (1975). This type of procedure 'is
1deally suited for cases in which the defendant is a present’or former official who
probably had prior personal access to the information. In that situation, there'is
a‘.‘ﬁii’ilimal incremental risk from exposing the sensitive information to the defend-
ant or his counsel. Evén in other cases, the use of in camera hearings on prelim-
inary questions of admissibility. of evidence, coupled with carefully dqsigned_pito-
tective orders, could greatly reduce the potential harm of general public disclosure
of sensitive information. .~ L a . . SR
.. The problems I have just discussed involve production of information that ‘may
be classified, especially information from the government’s own files. There is.a
distinct problem, however, where thé defendant himself threatens to disclose
classified information during his trial—or at least ig in a position to do so. It is
my, view.that if the information is not otherwise relevant, the trial judge Jhay

properly forbid the defendant’s testimony about it. o : Y

-: .We are generally loathe.to muzzle a defendant testifying on his own behalf,
but even, the defendant.is bound by the rules of law governing the conduct of a
criminal trial, including the rules of relevancy. My view on this problem is $up-
ported, I believe,.by decisions like, that of the District of .Columbia’ Cireuit, in
United States v. Gorham, 523 F.2d 1088 (D.C.. Cir. 1975). In that case, a 'piece of
potential evidence, a-note signed by a prison offi¢ial during a brison uprising stat-

55~-554—80——S8
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‘ing that none of the prisoners would be prosecuted, was held to be irrelevant. The
.defendants argued, however, that it should be admitted as evidence so that the
Jjurors might use it in order to reach a verdict based on their “consciences’ rather
than on the law. Although a jury has the power to render a verdict at odds with
the evidence and the law, the court held that the defendant does not have a right
to present to the jury any evidence solely relevant for the purpose of inducing
such an extra-legal verdict. 528 F.2d at 1097-98. Further analogous support is
furnished by the unanimous position of the federal courts that a defendant has
no right to an instruction to the jury that it may render such a verdict. Seg, e.g.,
United States v. Dougherty, 473 ¥.2d 1113, 1130-37 (D.C. Cir. 1972). >

By similar reasoning, a defendant in a trial involving national security infor-
mation could be ordered not to testify about sensitive information that has been
held to be irrelevant or privileged by the judge, even though the testimony con-
ceivably could have a beneficial “extra-legal” effect on the jury for the defendant.
The proper place to rely on such information, if it tends to mitigate the accusegis
acts, would be during sentencing, where the judge can receive it in camera and
evaluate its significance for purposes of fashioning the appropriate sentence.

All of these procedural devices would be more effective if Congress required
that the proposed disclosure of classified information by the defense be made
‘the subject of pre-trial notice and hearing. Rules 12.1 and 12.2 of the Federal
Rules of Criminal Procedure contain somewhat similar directives. Under Rule
12.1, a defendant who intends to rely on an alibi defense must, upon demand
by the government, provide pre-trial notice of that intent and must supply
details of the circumstances and supporting witnesses. The Supreme Court has
upheld such riles against constitutional attack. See Williams v. -Florida, 399
U.S. 78 (1970). Under Rule 12.2, a defendant who may wish to rest on an in-
sanity defense must provide similar notice and information. Creation of a
comparable rule where the defense intends to use classified information would
greatly facilitate the informed handling of those cases.

Furthermore, an additional procedure should be designed to lay out the
ground rules for the trial before it begins. This would give the government the
opportunity to decide, before a jury is empaneled and jeopardly attaches, whether
any required disclosures outweigh the public interest in proceeding, whether
protective procedures are adequate, and whether interlocutory appeals from
trial court rulings are in order. Sece 18 U.8.C. 3731. The special statutory proceé--
dures for screening evidence derived from electronic surveillance, 18 U.SC:
2519(9) and (10), 3504, statements of government witnesses, 18 U.S.C. 3500,
and confessions, 18 U.S.C. 3501, provide ample precedents for creation of proce-
dures dealing with the use of national security information in criminal cases.

8. RESOLVING THE DILEMMA: WHO DECIDES ?

Before closing I also would like to address the problems that arise from the
potential conflict in authority between the Attorney General and the Director -
of Central Intelligence. Each of them may lay a plausible claim to final authority
over the decision whether or not to prosecute an offense when the trial may
involve disclosure of national security information.

At the outset, it is important-to recognize that the power to prosecute and

the-related -power to. decide not to prosecute are vested solely in the Execu- -
tive Branch of the government, and its decisions are not generally reviewable
by the co-ordinate branches. Confiscation Cases, T4 U.S. (7 Wall.) 454 (1869) ;
United States v. Coz, 342 F. 2d 167 (5th Cir.), cert. denied, 381 U.S. 935 (1965) ;
United States v. Cowan, 524 F.2d 504 (5th Cir. 1975), cert. denied, 425 U.8. 971
(1976). In all but the most unusual circumstances, this Executive power to
prosecute—or not to prosecute—is exercised by the Attorney General through
his subordinates in the Department of Justice. See, e.g., 28 U.S.C. 515, 516.
Compare United States v. Nizon, 418 U.S. 683 (1974)

Congress has specifically provided in 28 U.S.C. 535(a) that the Attorney
General has the authority to investigate violations of the federal criminal
code by government employees. To underscore this responsibility, ageney heads
are directed to report “expeditiously” to the Attorney General any informa-
tion concerning. criminal miseonduct by government employees. 28 U.S.C. 535

" “(b). Thus, the heads.of other agéncies are not normally frée: to-decide whether
théir subordinatés.should:be prosecuted for apparent violations of the law
" Congress, however, has.giyen the Director of Central Intelligence the statutory
responsibility to protect intelligence sources and methods from unauthorized
disclosure. National Security Act of 1947; 50- U.S.C. 403g. In specific cases, the
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Director may view this responsibility as conflicting with the Attorney General's
-authority to investigate and prosecute criminal violations because the prosecution
«could result in a disclosure of intelligence sources or methods.

As this Subcommittee is aware, this is not a hypothetical problem. In another
forum* I have testified—critically—about the issues raised by a 1954 under-
-standing between the Justice Department and the CIA under which the CIA was
.ceded the authority to investigate misconduct by its own employees. The Agency
.apparently has effectively blocked prosecutions by the Department of Justice of
both government and non-government employees by simply “stonewalling” and
:refusing to allow the Justice Department access to the relevant information.

It would be worthwhile for the Congress to resolve this conflict and prevent
-future stalemates concerning the advisability of pursuing prosecutions that might
lead to disclosure of government secrets. In my opinion, since the exercise of the
Article IT powers of the Executive Branch are involved, the proper disposition
-of this problem would be to provide for procedures under which the primary
responsibility for a decision whether to prosecute would rest with the Attorney
«General, subject to the DCI’s right to appeal to the President. It is the President -
-who is, after all, both commander-in-chief and chief law enforcemment officer. If
the Attorney General and the Director of Central Intelligence cannot agree, the
‘matter is presumably immportant enough to call for Presidential resolution.

4, CONCLUSION

The problems under consideration by the Subcommittee in these hearings can
-never be totally eliminated. In order to continue to protect the rights of the indi-
vidual defendant as well as the collective security of the nation, cases will arise
requiring the almost imponderable choice between enforcing the rule of law
:and protecting some aspect of national security. Yet through the imaginative and
-diligent pursuit of alternatives like those I have suggested, it will often be pos-
‘sible to avoid grasping either horn of the disclose-or-dismiss dilemma. And per-
‘haps when disclosure seems inevitable, it may not really portend national
-disaster.

Mzr. Lacovara. Thank you, sir. _

My statement this morning attaches to it the testimony that I have
given previously before this subcommittee, as well as the statement
that I gave last year before the Subcommittee on Secrecy and Disclo-
sure of the Senate Intelligence Committee, and together these state-
ments make a package that sets forth my views on what the nature of
the problem is and what reasonably should be done to cope with it.

One of the threshold questions, of course, is : Is it worth while for the
~committee to bother with legislation? Some people have suggested
that there is nothing terribly dramatic or new in these legislative pro-
posals and that the Federal courts already have the power to come up
“with some of these alternatives and sanctions. In a sense, that observa-
‘tion is accurate, but I.think it misses the point. o

"It is true that the Federal courts today, under the Federal Rules of
‘Evidence and the Federal Rules of Criminal Procedure, have some of
‘the flexibility to do the things that might help avoid the “disclose or
-dismiss” dilemma and thus avoid aborting otherwise worthwhile crim-
-inal prosecutions while at the same time protecting the defense inter-
-ests. What we have seen, though, over recent years, has been a lack of
-consistency, a lack of will, and a lack of imagination on the part of
‘many Federal trial judges, and I think for that reason, and perhaps
‘principally for that reason, it is important for Congress to lay down
‘In a-systematic fashion what Congress believes should be the steps that
-are taken to avoid the needless frustration of criminal prosecutions.>» -

-1 Statement, “Prosecutorial Agreements Between. the ‘Department of Justice -and Other
Federal.'Agencies.” before the House Government Operations Subcommittee on Govern-
~ment Information and Individual Rights, July 23, 1975.
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* “Each of these bills attempts to do that, and I think the attempt is:
quite worth while. '

On that same subject, Mr. Chairman, it is true that the number of’
cases that are affected by this problem each year is a relatively small'
number, but T still submit that legislation 1s warranted because the:
cases tend to be of unusual public importance. Whether the matter in--
volved is espionage, major drug traflicking, or misconduct by senior
Government officials, the underlying prosecution is one in which the -
people of the United States have a peculiarly grave interest in seeing
to it that there are no unnecessary obstacles to going forward with a
trial on the merits to determine guilt or innocence.

So I think legislation is amply justified, and the committee’s efforts v
in this regard, T think. are a quite justifiable and important endeavor.

The comment that Federal judges already have some of these pow-
ers I think also tends to show why the bill ought not to be controver--
sial.. Few of the devices that are proposed in either of these bills is.
wholly new or radical. What we have here is a synthesis of techniques.
that are currently available to Federal judges if only they had some
consistent approach and some incentive to go at.-the process in this.
way. My statement explains why I believe each of the major devices,.
including pretrial notification by the defense of its intent to use classi-
fied. information, in camera and sometimes ex parte screening, and
other similar techniques including interlocutory appeals by the United
States, have precedents in existing provisions of Federal law. This:
attempt, as reflected in these two bills, is an effort to borrow from
those analogous situations to make a comprehensive system for han-.
dling this “disclose or dismiss” problem.
* . T-think the concepts, in the main, are properly adjusted to deal with-
this situation. . '
- iI am not going to belabor the subcommittee’s time this morning with
some. of the technical drafting suggestions that I have made in my-
statement, which I think are necessary to make.sure that the balance
between Government interests and defense interests is properly struck.
Some of the phrasing in the legislation may seem tco broad and im--
precise and I have made a number of specific suggestions that I be- -
lieve shounld be considered as drafting improvements.
-~ ‘One of the principal debates, as I conceive it from the testimony of’
some other witnesses, is whether or not it is fair and constitutional for-
the bills to provide that some of the screening to be done by the trial
judges will be done in camera, and whether it 1s fair and constitutional
to provide that the defendant will be provided with substitutes rather-
than with the original source material. For reasons that I explain at
some length ‘in my: statement, I believe that the answer to both of’
those questions is in the affirmative, that it is appropriate in light of’
practical experience and prevailing case law to use thesé techniques
forrdealing with the disclose or dismiss problem. o
-+;There are a number of situations in which in camera proceedings:
are used, even under practice today. One of the exampes of such tse
invoelves the-attempt to screen classified information. That, for:ex-
ample, came in the Nizon Tapes case where Judge Sirica was ordered
to examine the White House tapes in camera to see whether or not:
certain material should be excised, including state secrets. This tech--
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. nigue has also been provided by Congress in the Freedom of Informa-
‘tion Act which, although it is a civil statute rather than a criminal
statute, nevertheless reflects the judgment by Congress—and it is a.
judgment that I endorse—that trial judges have the competence to
.determine in classified documents what is relevant and what is not.

The same judgment about the competence of Federal judges to sep-
.arate the relevant from the irrelevant in screening material in camera
is also reflected in other statutes that Congress has passed in certain
provisions of the Federal Rules of Evidence, and in general trial
“practice.

I believe that the experience with screening by judges in chambers
has generally been satisfactory.

A related question that has been raised by some members of the
.defense bar is whether the excising from original material of certain
-information may in some respects limit the defense ability to use those
documents for cross-examination. I believe that to the extent that there
is some impact on the defense use of classified information through
-the provision of substitutes or summaries, that is a tolerable impact.
Each of the bills, particularly if adjusted in the way that I have sug-
.gested, would put the responsibility on the trial judge to make a find-
Ing that the provision of substitutes would not substantially interfere.
with'the defendant’s right to a fair trial. I believe that this provides an
adequate measure of protection for the defendant’s interests, while rec-
conciling the Government’s interests in not permitting the gratuitous
-and unnecessary disclosure of classified information. ,

I think that it is a process that the trial judge will be competent to

handle because he will be, if he follows the provisions of either of these,
two bills, reasonably familiar with the outlines of the Government’s
case and what the defendant contends he needs this information for,
and thus will be in a position to make a practical judgment about the
relevance of the proposed information and about the adequacy of the

substitutes that may be tendered in licu of the disclosure of the original

-classified information. ,

I'emphasize that I suggest that the standards provided in each bill
for that inquiry be changed. The bills at present provide that the judge
1s to make available a substitute unless it would be necessary for the

-defendant to have the original information. I suggest that that may
tilt the balance a little bit foo far in favor of the Government, and in-

-stead, I would suggest that the subcommittee substitute the following
test, that the trial court agree to make available the substitutes in lieu

-of the original classified information “unless the court finds that no
alternative will provide the defendant wtih substantially the same
ability to prepare for trial or to make his defense as would the dis-

-closure of this specific classified information.” That inquiry, I believe,
is the relevant one, it is the fair one, and I believe it is one that is totally

free of serious constitutional objection. It is similar to the constitu-
tional inquiry that the Supreme Court pursued in upholding the valid-

ity of the “use immunitv” statute. . _
The subcommittee will recall that 8 or 10 years ago Congress enacted .

-a statute that permitted the courts to-displace a claim of fifth amend-
ment self-incrimination by guaranteeing the defendant that whatever.

‘he said nnder compulsion would not be used directlv or indirectly

:against him in a subsequent criminal proceeding. The Supreme Court.
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sustained that-substitute protection as constitutional because it pro-
vided the defendant with substantially the same measure of protection
as the.constitutional clause itself was designed to provide. :

I believe.that analysis demonstrates the validity of the basic struc-
ture of each of these two bills. I do reiterate, however, that it would.
be important for the committee to use a substantial equivalence test
rather than the “necessary” test. ‘ :

There has also been some discussion about the Justice Department’s: -

proposal to amend the Jencks Act to require the court, upon the Gov--
ernment’s request, to exclude irrelevant material that is classified and:
to-add, as well, a provision that prior statements by a Government
witness need not be disclosed if they are consistent with his testimony.. -
Defense counsel have pointed out 1n that context that even relatively-
minor deviations may be useful in constructing cross examination..
That, of course, is true, but what I said a few moments ago about the-
validity of preclusion of the use of marginally relevant information:
applies here. I think it is within congressional power to provide, for-
an adequate public interest, that merely marginal relevant information:
will be withheld. If the test under the Justice Department’s proposal
to amend the Jencks Act is modified in a way that I will suggest in,
a moment, I believe it would be permissible.

The modification is that the trial judge who, under this procedure,
would have heard the Government witness testify already, must find
not just that the prior statement which contains classified information
is consistent with his testimony on the stand, but that it is fully con-
sistent. I believe that adding that additional adverb will provide the
defendant with the measure of protection to which he may be entitled
in insuring that the judge isn’t overlooking deviations or deflections
that might have some significant use to the defense. This test, I think,.
would filter out the marginally useful from the significantly useful,
and thus once again accommodate the Government’s legitimate inter--
ests in secrecy and the defense interest in a fair trial.

The final policy point that I would like to address, Mr. Chairman,.
is raised by title IT of the subcommittee’s bill, H.R. 4736, the title
dealing with congressional oversight in this area. The title requires- -
the Attorney General to promulgate detailed standards for making-
the prosecutive judgment in cases in which classified information is:
involved. It also requires the preparation of detailed prosecution:
memoranda whenever there is a decision not to prosecute on these-
grounds, and it requires the automatic reporting of those memoranda
to this committee and its cognate committee of the Senate.

Addressing the first provision, the requirement that the Attorney:
General promulgate standards for exercising discretion here, I have no-
objection in principle to that measure, but I must suggest to you in all'
candor that I think it is not likely to accomplish much. In my ex-
perience, the factors that are considered in making a prosecutive judg-
ment are so multifaceted, and the weighing of each of those factors-
so imponderable that I believe it will not be useful to have a set of’
criteria that are purportedly guiding that decision. The criteria must

_either be so tight as to be hamstringing, or so vague as to be uninforma--
tive. | ' '

_Not so much as an alternative, but by way of an addition, however, I

suggest that the subcommittee consider what I think is the more signif--
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icant issue within' the executive branch in this field, and that is de-

termining who within the executive branch has the ultimate respon--
sibility, short of thie President, for deciding whether to pursue an in--
vestigation or a prosecution. As the subcommittee knows, history is:
spotted with incidents in which there have been confrontations between

the intelligence agencies and the Justice Department over access to-
classified information and-on the decision whether to declassify infor-

mation if necessary to sustain an investigation or prosecution. That

conflict and tension has led, in some cases, even to the unwillingness of "
the Justice Department to bother going forward with an investigation

because of the anticipated objections of the intelligence community.

For reasons that I have outlined in this statement and in some of"
my earlier testimony, I believe it would be quite desirable for the
committee to define 1n statute that it is the Attorney General who has-
the ultimate responsibility for deciding on the extent to which he and
lis subordinates should have access to classified information, and it
is he ultimately who, after consulting with the Director of Central’
Intelligence, should decide where the ultimate national interest lies-
in the event the “disclose or dismiss” dilemma must be confronted.

Addressing now the second basic provision of title IT of the sub-
committee bill, the requirement that detailed memorandums be pre-
pared and furnished in every case to this subcommittee, there I would"
submit that the subcommittee bill goes too far. I think there is a legiti-
mate question whether the Congress should define how the Justice-
-Department mechanically makes a prosecutive decision within the
Justice Department and what kinds of files should be kept. But be-
yond that prosecutive memoranda, which are almost inevitably going-
to be prepared anyway in the course of events, be forwarded auto-
matically to the oversight committees seems to me to be an excessive
encroachment on the independence of the Justice Department in mak-
ing prosecutive judgments, and an excessive departure from the-
principle of separation of powers.

I do support the principle of congressional oversight, of course, as.
I believe the subcommittee is well aware, but I think the committee’s-
interests and the congressional interests can be well enough protected
without requiring a disclosure of the raw investigative files or the raw-
prosecutive memorandum on a routine basis.

‘What I suggest in lieu of the subcommittee approach and in addition
to what the Justice Department is prepared to concede, is that Congress-
specify that whenever judgments not to prosecute are made because
of this problem, the oversight committees be notified of the identity of™
the prospective defendant or the actual defendant and the nature
of the offense for which he was under investigation or was being
prosecuted. . :

In a specific case, then, the subcommittee can make a determination
whether or not it wishes to pursue the reasons behind that individual ’
judgment. I think that adequately provides the safety valve to see to -
1t that this system that each of the bills would be setting up is being-
adequately pursued in practice without needlessly trenching upon:
what the Justice Department, feels are its prerogatives. s

Mr. McCrory. You would just delete the language that requires the-

findings to include classified information ?
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Mr. Lacovara. That-would do it, Mr. McClory, so that there would
be automatic reporting on the basic events without going into details
about the classified information or the balancing process that:the
Justice Department went through.

In conclusion, Mr. Chairman, I repeat my remarks at the outset
that I consider each of these two bills very useful and creditable efforts
to resolve the “disclose or dismiss” dilemma. Each of them, I believe,
should be subject to some significant modification that I have described
in my. statement, but I hope that the rather wide support for the gen-
«eral concept will encourage the subcommittee to pursue this effort
through to legislation. ’ '

* Thank you, sir.

. Mr. Murpny. Thank you, Mr. Lacovara. , :

The administration bill requires the Government to prove the na-
‘tional security sensitivity of the information at issue before an in
-camera hearing can be held. H.R. 4736, on the other hand, authorizes
:such a hearing upon the certification of the Attorney General that the
information-at issue is classified. :

The question underlying these provisions is whether or not the cou
:should hear arguments as to the national security sensitivity of the
information before a decision on admissibility is made.

- Mr. Lacovara. I find the difference in the bills interesting because
‘the subcommittee bill seems to allow more automatic power to the
Attorney General than the Justice Department’s own bill does.

I prefer the Justice Department approach. As I explain in some
.greater detail in my statement, Mr. Chairman, it seems to me that the
-danger of prejudicing the trial judge’s ultimate ruling on admissi-
bility or the adequacy of substitutes by the ex parte submission by the
.Justice Department of the explanation of the sensitivity of the in-
formation is relatively small. The judge is going to be exposed to that
-explanation by the Justice Department at some point in his delibera-
“t1ve process. _

I do not think that it will measurably add to the possibility that
his judgment. on those other questions will be affected if he has this
-submission made to him earlier ex parte.

. In trying to balance these two alternatives, as I explain in my state-
ment, I would rather not give the Justice Department the power to
“trigger-an in camera hearing automatically. I would rather that they
‘have a burden to meet to justify the holding of what is still an unusual
procedure, although by no means unprecedented. So for that reason
I support the administration bill’s approach rather than the subcom-
“mittee’s approach.

Mr. Moreuy. Mr. McClory.

‘Mr. McCrory. Thank you very much. :

First-of all, I would like to express my appreciation for your testi-
‘mony. It is consistent with. the high quality of testimonv which you
provided last year in connection with the electronic surveillance legis-
lation; which unfortunately the -Congress saw fit to pass, notwith-
standing the very balanced. presentation which you made. and some
-of which I adopted in arguing-against the enactment of that bill..
You do- bring a scholarly, balanced, and- unemotional approach.to
legislation and legislative work, and I personally appreciate it very
‘much. It is very helpful to us. :
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Mr. Lacovara. Thank you, sir. ,

Mr. McCrory. I am concerned about the in camera proceedings that
we are going to have, not because I disagree with the precedents to:
which you have made reference—the tape case and the other types of
recognized in camera proceedings that we have—but it seems to me
that more recently, especially in the Gannett case, we are into a new
era. I just don’t know that it is going to be possible in the future to:

- maintain the secrecy of in camera proceedings. And, I don’t know
how we are going to be able to handle that.

The decision of the Department of Justice yesterday or the day
before not to prosecute the Progressive magazine and the other sheet

. up there in Madison, Wis., suggests to me-that maybe the time of’
secrecy of any kind of classified material is gone, and I know there are-
some Members of the Congress who feel that the Government should’
have no secrets, and maybe that is where we are going to go.

You made reference to the subject of standards and the importance
of developing standards. On the other hand, I wonder if it is not, if’
there are not different types of standards that must be considered as
far as classified information is concerned. I am thinking, for instance,
about classification of narrative in contrast to’ classification of the
name of an informant, for instance, and classification of maybe useful’
information on the one hand, and classification of a source or a
technique.

Do you agree that there should be different standards and different
authority in the legislation for establishing different levels of stand--
ards for classified or secret information ?

Mr. Lacovara. Mr. McClory, if the subcommittee had the time and'
the inclination, I would consider that a very worthwhile undertaking..

You might recall that at the hearings held before this subcommittee-
in January of this year, at which I also had the privilege of testifying.,
the inquiry was a little broader. It dealt not simply with graymail but
with the whole question of leaks and the adequacy of the espionage-
laws today, and among the issues being considered was the definition:
of “national security information” or classified information. The sub--

- committee was considering breaking that general concept down into-
components that would be entitled to less or greater protection.

It seems to me that what 7T'he Progressive Magazine case llustrates:
in comparison, for example, with the Pentagon Papers case is that

- there are certain kinds of classified data for which it is hard to con--
ceive of any justification for disclosure to the public or in the course-
of a legal proceeding, whereas other kinds of classified information:
may truly be relevant to a trial. I suggested one in my statement. 7'%e
Progressive Magazine case raises another of the same vein. Technical’
secrets, technical data, it seems to e, rarely if ever will have a legiti-
mate basis-for public disclosure in a trial or through some other mech-
anism like a leak. Contrast that with what you might call narrative-
information about policy, which the executive may classify for one
reason or another, but that kind of information may be legitimately-
relevant either to a trial or to the ability of the public to make a judg-
ment about national affairs. . :

It would be a more ambitious enterprise to define in this bill different
categories- of classified information, some of which would be auto-
matically immune from disclosure and others of which would be sub--
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ject to procedures of this sort. Each of the-bills simply takes :the
-existing ‘broad concept of classified information and does nothing-to
-change it, and then proposes a set of procedures that would deal with
all types of classified information without further distinction.

‘I think trial judges in practice might make the distinction that we
-are talking about because they would be hard pressed to find that the
‘technical secrets of constructing a hydrogen bomb could rarely be
relevant to the defense in a criminal case, or that the actual targeting

sequence for nuclear missiles would actually be relevant to a criminal
-trial. But the bill doesn’t attempt to make that distinction. Perhaps
it should. That is another level of drafting and it involves other difli-
~cult choices, as we know: what kind of information to call sensitive .
intelligence information—or however the special category would be
-designated—and which types of otherwise classified information
should simply receive the general protection.’

Mr. McCrory. What annoys me politically is the manner in which
‘material is declassified. It seems to be a prerogative assumed by the
-executive department and sometimes by Members of the Congress
to independently determine what is to be declassified, and we fre-
«quently see members of the executive branch announcing or disclosing
for the first time in the media, principally on television, material
‘that has been classified until that very instant that the public an-
noucement is made. The same offense is also committed—I call it an
-offense—by Members of the Congress from time to time, in my view.

The administration bill would permit the prosecution to utilize
classified material in an open court proceeding without any prior
-declassification. '

How do you feel about the provision in the administration bill, and
» i;fl you want to comment on the other offensive practice, I would enjoy
~that, too. :

Mr. Lacovara. Mr. McClory, the phenomenon that you deseribed,

I think, has been with us since the Republic was established. I have

-done some work on that subject as well, and you can go back to the

time of George Washington and John Adams and find them or in some
cases their opponents selectively leaking diplomatic correspondence -
and what we would today call national security information or state
-gecrets. I don’t know how one can legislate against the opportunistic

‘use of secret information. Information or knowledge is power, and
people who are in public life are inclined to use it for the interests et
-that they consider best, in the public interest or personal interest. I
“think that all we can do is hope that public officials exercise some
reasonable judgment in deciding when they are going to release other-
“wise secret information. ’

The problem of declassification in court is a somewhat different one
-because the process that we are discussing this morning involves a
-deliberate weighing by the Attorney General and his subordinates of
the interest in going forward with a criminal investigation against
‘the protection of that classified information. There would be some in-
-stances in which the classified information, if it would have to be
disclosed in order to go forward, would require that the prosecution
“be aborted. In other cases we are assiming that the interest in getting
-to the bottom of alléged miscondiict may outweigh' the significance
+of that particular piecé of classified information. ’
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‘I regard that as an inevitable choice that hasto-be made, and as long
as the decision to declassify it through its release in a trial, if it has
1o be released, is made in good faith and with appropriate ’consulta-
tion with 1ntelhgence agencies, the decision to release it does not
.trouble me.

Mr. McCrory. Just one more question. ¥

You appear to be in opposition to any interlocutory appeals Wlth
regard to the issue of utilizing or disclosing of classified material,
-and apparently believe that the entire appeal should await the out-
«come of the case.

Mr. Lacovara. No, I may not have made myself clear in my state-
iment, but I do explain that I support the notion of interlocutory
:appeals, but I think Congress should require and specify that the
.appeal be permitted only to the court of appeals, the first tier, with-
-out adding on an opportunity for Supreme Court review at the inter-
lcﬁlltmgr stage. That will prevent the delays from getting totally out
of han

As you know, the certiorari process of the Supreme Court may add
months or even years to the process, and if Congress is going to allow

interlocutory appeals by the Government, there will be some delay,
inevitably. I think that is a worthwhile compromise, but I would
say at that stage there should not also be an opportunity for Supreme
Court review.

Mr. MoCrory. That worries me in the District of Columbia Clr-
«cuit, but it wouldn’t otherwise.

Mr. LACOVARA. ‘Well, I think that is a tradeoff. T have some experi-
rence with the District of Columbia Circuit, and I know it is Russian
‘roulette, Mr. McClory. It depends on which panel you get, and it
#is quite vivid, and I don’t think any lawyer would deny that. -

Mr. McCrory. OK, thank you very much Mr. Chairman.

Mr. Muremy. Mr. Mazzoli?™ ~ -

Mr. Mazzorr. Thank you very much Mr Chairman, and Welcome
-again, Mr. Lacovara.-

“As sort of an aside here, I would hke to make note that T was read-
ing the morning Washington Post and I noticed that your son was
nominated as a national merit semifinalist from his high school, and
T think that you as a parent, I am sure, are very proud of that.

Mr. Lacovara. I am, and thank you, sir.

Mr. Mazzorr. You mentioned that this bill i is & svnthesm of tech-
‘niques and noted that if the courts had some sign of encouragement,
some inducement to exercise and use these techniques that they Would
-and that there would be more of a consistency and there would be more
‘of a pattern rather than this hopscotchlng around, and, accordmgly
“the cases would be handled in a better way.

I wonder if you might expand on'that point. I think that if we fake
-a bill like this, out of this committee and to the floor, it seems to me that
we are going to have to explain it to the Meémbers of Congress not as an
intricate ]eoral document, though it is that, and not'as a series of con-

‘stitutional cases which have been decided. thoufrh we will have to have
‘those available, but what does it really do in the real world of intel-
ligence work and in the real world of courts, and I think that-that
term ¢ ‘synthesis of techniques” is an mterestmO' way of pulling it to-
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gether, and I wonder if you might expand that for just a few moments.
I gather you said'all of these have some precedents, they have been used
by some trial courts in the past, and whether we can emphasize that in.
selling this bill.

Mr. Lacovara. I believe you can, Mr. Mazzoli.

When I described the bills as a synthesis of techniques, what I was:
suggesting is that the problem of balancing Government interests.
against defense interests 1s not a novel onej it is not unique to this area.
Tt arises, for example, in the informant area where the Government has:
an undercover agent, and for some reason the defendant at trial wants:
to learn the identity of the informant—25 years ago.or so the Supreme-
Court in the Roviaro case confronted that problem and said that in:
some situations the defendant may be entitled to the disclosure of the
informant and in others he may not. If the court finds that he should’
obtain the identity of the informant and the Government neverthe--
less insists on protecting the identity of the informant, certain sanc--
tions may be imposed, and they should be tailored to the case.to make-
sure that the defendant’s interest is being adequately protected.

One of the things that this bill does is to borrow on that experience-
and to outline for courts that those efforts that the courts developed
on their own in a case by case or common law methods have to be-
applied in this very sensitive and. important area of prosecutions that.
involve national security information. The court has to weigh defense
interest against public interest, and has to decide what alternatives:
will be available to protect the public interest as well as the defense:
interest.

I think the justification for the bill and its structure can be ex-
plained as an attempt by Congress to give the courts guidance on how
to resolve a problem that has proved very vexing for them. The cases:
that are cited in my testimony before the subcommittee back in Jan-
uary, which is attached as appendix A to the statement this morning,.
describe how, just in the. past year, some courts have been willing to-
use some of these techniques, but other courts have-declined to use these-
techniques in cases that seemed quite comparable.

So the legislation attempts to provide consistency and a systematic-
approach. I believe that it is an appropriate function of Congress to-
define the rules of procedure that the courts will follow, and to define
them by making what are basically policy judgments about how
various competing and legitimate interests should be balanced. Each:
of these two bills, with appropriate modifications, attempts to do that..

M. Mazzor1. Thank you.

I would like to ask one other question, if I could.

Without pinning you down, could you grade, perhaps, the two or
three most important provisions which are put forth with respect to-
these techniques in'the committee bill? In your mind, what are the one
or two or three things that you believe, if adopted and put into some
statutory law, would provide what is really needed to solve most of”
these vexing and difficult questions?

Mr. Lacovara. I think the principal device that would be codified by
the subcommittee bill or by the administration bill, for that matter,
would be the specification of alternatives that the court is to consider-
in deciding whether to disclose original classified information to the-
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defendant or at the trial. That mechanism requires the court to.go
tthrough a step-by-step process of analysis to decide how best to recon-
.cile the defense Interest with the public interest, and I think it is that
identification of the choices that must be considered that will be most
-useful in guiding the courts in handling these cases.
Mr. Mazzorr. And one final question.
You, I believe, indicated in your testimony that you preferred the
. Justice Department approach in the situation where the judge is pre-
sented with this information, as against the committee bill where there
is a triggering in certain occasions by the Attorney General and auto-
matically there is the in-camera hearing.

Would you expand on those points again ?

Mr. Lacovara. Certainly.

The debate on that issue deals with two issues. One is whether or not
‘the Justice Department’s ability to present its explanation of the sensi-
tivity of the information will prejudice the judge’s ruling on the ul-
timate decisions he has to make. Those decisions are whether the evi-
dence the defendant is seeking is relevant and whether, if it is relevant,
.some substitute for the information will be adequate. ,

The other issue is whetlier or not in camera proceedings ought to be
triggered solely at the request of the Attorney General.

T said that I preferred the Justice Department or administration
-approach for this reason. I find that first factor, the possible prejudice
.of the judge, an overstated one. The judge is going to be exposed to
information explaining the sensitivity of the information at some
point before he makes his ultimate decision. It doesn’t seem to me to be
‘more egregious or more likely to affect that judgment that it comes
‘to him at the preliminary or triggering stage.

On the other hand, I think that, for reasons to which Mr. McClory
adverted in referring to the Gannett Newspaper decision, we. still
should be somewhat chary about holding in camera proceedings. They
.ought not to be automatic, even in this field, and for that reason I think
it is appropriate to say that, before the judge decides to hold an in
.camera proceeding on this subject, the Government ought at least to
‘make a preliminary showing that there is a good ‘reason for closing
‘this aspect of the proceeding to the public. And that is why I resolve
the balance in the way-that the Justice Department does.

” Mr. Mazzort. Well, I certainly thank-you, Mr. Lacovara. It is.al-
-ways a pleasure to hear you. o L
Mr. Lacovara. Thank you.
Mr. Mazzort. Thank you; Mr. Chairman.
Mr. Murpuy. Counsel ? :
 Mr. O’NEerm. May I follow up Mr. Mazzoli’s question ¢ -
Mr. MurrHY. Sure. .
Mr. O’NEiL. Mr. Lacovara, I think the approach in H.R. 4736 is.bi-
-furcated. The first question is the relevance or admissibility of a par-
-ticular piece -of information, document, and any subsequent decisions
-that the.court has to make about substitution or-the later use of that
-information in-court is clearly separated from the first.determination
-of relevance or admissibility. : . I
Why do yow take the ‘position you do? Certainly. you could divorce
zthe issue, for istance,of whether.or not to have.an automatic in.cam-
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era proceeding from that issue. It is a question of whether or not:
something is relevant or admissible under standards that are now ex--
isting and which no one suggests that we change. :

Mr. Lacovara. You are correct that those are issues that can be:
analyzed separately. The. Justice Department’s single proceeding-
rather than the bifurcated proceeding strikes. me as a.more efficient-
one, and that is one of the reasons why I suggested in my testimony-

that I prefer the basic structure of the administration bill rather than: ’
the subcommittee bill, because it does have that series of decisions
made in a continuum rather than in a bifurcated way.

One of the factors the judge is certainly going to consider in weigh- R

ing whether to.make the original information available-to the defense
or to permit its use at a public trial is the.relative delicacy of the in-
formation. I think that is an appropriate balance for him to make..
In balancing importance or relevance to the defense against the non--
disclosure of that information or the use of some substitute, it is ap-
propriate for the judge to be considering just-how delicate, sensitive-
and damaging the classified information would be. Now, ultimately,
if he decides, according to one of the tests that we discussed, that it
would be unfair to the defense to withhold the information from the-
defendant, he is not permitted to withhold it regardless of how sig--
nificant or delicate or sensitive the information is. ,

But I think that is an appropriate inquiry for him to make, and’
for: that reason I am not troubled by the Justice Department’s pro-
posal that it must make a preliminary showing on that subject even:
to get an in camera hearing. '

" Isthat responsive ¢ Maybe I am not——

Mr. O’NE1L. It is, except I wouldn’t—maybe I used the wrong word,.
the wrong emphasis in using the word “bifurcation.” T consider it a
continuum if you have a decision on relevance or admissibility, you
then move on in the same proceeding to determine whether or nof, since
the‘evidence has béen determined relevant or admissible, to whether-
or 1ot a substitution can be made or some sort of deletion or' summary
can be made. At that point, it is clearly important to know what the-
senisitivity of the information is. Then you can move on, if the Gov-
ernment still refuses to prodiice or make that information available-
to the defendant, to the question of whether or not there is an appro--
priate remedy that ought to be exercised by the court, and the Govern- A\
ment in effect gets an advisory opinion from the court on what that
would be. It then can make its decision in the full light of knowledge
of what will happen if it provides the information and what will
happen ifitdoesnot. , : ST

But the question of the sensitivity of this information in-terms of"
the national security really doesn’t_bear, it seems to me, on the first
péint, which is whether or not under existing standards of relevance-
of' &dmissibility this information” could have been provided the de-
féndant.  Then there is'a continuum. That is just the first part, the-
initial determinatioh is divorced from the actual sensitivity of the
iiformation,  and the certification 6f the “Attorney General of the-

Unted, States is that measure of imporance ‘that you referred to when-
vou said that this ought not to be an automatic in camera proceeding.
Présumably it is important enough if the Attorney General willl
actually sign his name to that piece of paper.
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- Mr, Lacovara. Well, everything you have said is an- accurate de--
scription of the differences in the bills. I am not sure I can go much
beyond what I have already said in explaining why I think the Jus-
tice Department’s procedure is a more efficient one for focusing the.
court’s attention on what is ultimately the issue, and that is whether
or not the defendant is entitled to the classified information or some-
substitute for it. I don’t think the differences in pracice are going.
to be all that serious. Ultimately—it is Inevitably a two-step process..
Is what he is asking for relevant in general? And is what he is asking
for necessary or falrly necessary in its original form, or is some sub-‘
stitute-or description of it, or some sanction 1 in return for nondisclosure
of it going to protect his interests ?

Mr. Murrry. Mr. Lacovara, we have to go down and meet this
vote.

Does counsel have any questions ? :

Maybe we could submit some questions to you so that you can leave.
We don’t want to tie you up all day. And again, we appreciate your
coming before the committee and helping us. ~

M. Lacovara. Thank you.

Mr. MurerY. We will be adjourned and we will be back in about
5 minutes, after we vote.

[ A brief recess was taken.]

. Mr. MurerY. The Select Committee on Intelligence, Subcommittee:
on Legislation will come to order. :

Our next witness is Mr. William Greenhalgh, professor of criminal
l‘l,W at Georgetown University Law Center.

Professor Greenhalgh is also the chairman of the American Bar
Association’s Committee on Criminal Code Revision. Although he
does not speak for the ABA today, he brings much thouoht and study.
to the subject of graymail legislation.

‘We welcome you, Professor Greenhalgh.

[The prepared statement of Professor Greenhalgh follovvs 1

STATEMENT OF PROF. WILLIAM W. GREENHALGH

"My name is Professor William W. Greenhalgh of Georgetown University
Law Center. I am a former Chief Assistant U.S. Attorney for the District of
Columbia. T have been teaching federal criminal trial rldv'ocacy at the graduate
Ievel (E. Barrett Prettyman Fellowship Program-—I.I.M. in Trial ‘Advocacy)
since 1963. I also am presently Chairperson of the Criminal Justice Section’s'
Committee on Criminal Code Revision of the Ameérican Bar Ass0c1at10n, as well
as its faculty adv1s0r to the American Criminal Law Review: - .

“I support the concept of H.R. 4736, entitled, “The Classified Informatlon
Criminal Trial Procedures Act,” famlharlv known as the Murphy Bill. The
Muiphy Bill addresses a serious problem which ‘the Congress should resolve.
However, I do not beheve that separate 1eglslat10n is necessary ‘to’ accomphsh
tlns :
I ‘feel that’ the best. ‘way to address the issues is through the 0vers1ght capablllty

of ‘the Advisory Committees of the U.S. Judicial Conference relative to ‘the

Federal Rules of Criminal Procedure and/or Federal Rules of Evidence. The

Supreme ‘Court of the United -States then promulgates rule changes, and yoti;

the ‘Congress, may than work your legislative will on proposed amendments It

is my. position that this method proyvides for greater- superlntendence by 1nvoleg

< the academlcacommumty, thef«pra‘etlcmg bar, .the federal ]udlmary and “the
: ]eglslature There appears to be more ﬂe\ublhty in thls approach than to lock
into legislative concrete a: hlghly comple‘z albeit 1mportant techmcally proce—
duml piece of legisation. ¢
‘T therefore, support modest amendmernts to ex1st1ng rules and‘statute. ‘For,

if anything has surfaced during the hearings held by the Legislation Subcom-
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mittee on August 7, 1979, it was the fact that ex1stmg federal rules appear-to
be adequately meeting the problem. The ITT-Chile case was the only one men-
tioned where an interlocutory appeal procedure would have been helpful to the
Justice Department, and since that remedy was lacking, mandamus was not
.apposite.

I believe that the objectives of section 101 of the Murphy Bill could be better
.accomplished by the following action :

(1) Amend present Rule 17.1 of the Federal Rules of Criminal Procedure in
cases involving classified information to provide a mandatory pre-trial confer-
-ence to be ordered by the court on motion of either party. »

This will still effectuate the salutary goal of section 101 by insuring that
issues involving pre-trial and trial discovery will be handled in such a manner
as to “promote a fair and expeditious trial.”

(2) Amend either Rule 12 of the Federal Rules of Criminal Procedure (New .
Rule 12.3) or the appropriate Federal Rule of Evidence to include a new provi- L 7
sion that would require mandatory procedure for determination of classified
information disclosure either pre-trial or during trial (section 102). This amend-
ment should also include the provision found in section 107 of the Murphy Bill
requiring the government to provide the defendant with reciprocal disclosure.
This discovery vis-a-vis reciprocity section is extremely important in view of
Wardisw v. Oregon, 412, U.S. 470 (1973). I believe that the inclusion of the
provision relating to the entitlement of the defendant to be advised of informa-
tion and witnessses which the government intends to use to rebut particular
classified information, as well as the bill of particulars part of section 107,
detailing related aspects of the prosecution’s case, is essential to the funda-
mental fairness of this new rule.

(3) Amend Title 18, U.8.C. section 3731 to provide for an interlocutory appeal
in classified information cases by the government before or during trial. This
amendment should provide also for expeditious determinations of pre-trial
appeals. The provisions of section 3731 as to pre-trial release should be closely
followed, as well. A simple amendment to section 3731 is all that is necessary.

Although the sponsors of the Murphy Bill, in their wisdom, do not include a
Section 10 embodied in both H.R. 4745 (the Administration Bill) and S. 1483
{the Biden Bill) which would create a classified information exception to Title
18, U.S.C. section 3500; commonly and reverently known as the Jencks Act, I do
not support in any way any amendment to the Jencks Act whatsoever. The
House of Delegates of the American Bar Association at its Midyear Meeting
in February, 1979 in Atlanta went on record in opposition to proposed new
Rule 26.2 of the Federal Rules of Criminal Procedure, which would provide
for reciprocal Jencks Act discovery by the government of defense witness state-
ments. The Drinan Subcommittee of the House Judiciary Committee will hear
from the ABA and other witnesses fairly vociferously on this new proposed
Rule at a later date.

. This is a second attempt by the Justice Department to meddle with a piece -
of legislation that has worked pretty well in federal criminal courts for some
22 years. It is the only mandatory trial discovery permitted the defendant. It is
uniformly applicable in all federal. criminal courts. It mandates excision only
of:unrelated-matter. It permits the government the option of refusing to produce
the witness statements. It also provides a list of sanctions for non-disclosure, v
which do not necessarily indicate the termination of the prosecution. To create
a classified information exception will predictably lead to other proposed excep-
tions, with the end nowhere in sight.

While it is true that the House of Delegates of the ABA in August 1978 in
New York adopted a new Standard 11-2.6(c) of the “Standards Relating to
Discovery .and Procedure Before Trial,” which provides that “disclosure shall
not be required when it involves a substantial risk of grave prejudice to national
security. and where a failure to disclose will not infringe the Constitutional
rights of the .accused,” (emphasis added), I believe proposed section 10 will
so intrude. I content that its enactment will severely impinge on the right of
the defendant to have the assistance of counsel during the course of a federal
criminal trial, as well as seriously restrict counsel’s ability to confront .the
government’s ‘accusers.

~Statutory:procedures that impair the accused’s-enjoyment of the SixthAmend-
ment by-disabling counsel from full assisting and representing one’s client are
plainly unconstitutional. Excision of that portion of the witness statement .he-
(‘:ause.of consistency in. the Administration’s Bill and substitution of a summary
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when consistent in' the Biden Bill, we submit, completely denies access to the
accused’s attorney of one of the most important eriminal trial rights—impeach-
ment. First of all, the lawyer in our adversary system should make the decision
whether or not to use the statement, not the court. Denis v. U.S., 384 U.S. 874-
875 (1966) ; Anders v. California, 386 U.S. 738, 744 (1967) ; Alderman v. U.S.,
394 U.8. 165, 182-183 (1969). Secondly, only the lawyer knows the value of
impeachment, Jencks v. U.S., 353 U.S. 657, 667-668 (1957). In an adversary sys-
tem of criminal justice, there is no right more essential than the right to assist-
ance of counsel. Lakeside v. Oregon, 435 U.S. 333, 341 (1978). But hé must not be
denied the means with which to effectuate that right. '

My impairment of confrontation argument is equally blunt. You can’t cross-
examine with a summary. Yet cross-examination is a ‘matter of right. A lawyer
may ask a witness concerning identification with the community in:light of one’s
environment. He may surely discredit a witness by demonstrating that the testi-
mony is untrue or biased.:All these great constitutional principles were clearly
enunciated by the Supreme Court almost 50 years ago in Alford v. U.S., 282, U.S.
687, 691-692 (1931). T

In summary, excision denies counsel access for purposes of cross-examination,
and producing a summary disables counsel from accomplishing cross-examina-
tion.-In either case, the accused is denied effective assistance of counsel. Section
10 in both the Administration Bill and the Biden Bill cannot pass constitutional
muster. L . '

Mr. GreENHALGH. Mr. Chairman, it is a pleasure to be here.

Probably I should have put in in the first paragraph with regard to
my experience a couple of items which may lend some credibility to my
testimony. o L o

The first 3 years when I started practicing law in the District of
Columbia, I was assigned as a staff attorney in the Perjury and Fraud
Unit of the Criminal Section of the Internal Security Division of the
Department of Justice. Those 3 years were 1955 to 1958. The dates are
significant because two.matters were boiling in that unit at that time.
One was Clinton E. Jencks and the other was Harvey Matusow, who
in no small measure contributed to the Jencks decision because he was
the informant that went sour in the Jencks case. .

The other aspect is with regard to having taught Federal criminal
trial advocacy for the last 17 years at Georgetown, The program I run
is a graduate program dealing with graduate fellows who try cases rep-
resenting indigents at the felony level in the District of Columbia. I
have had 87 lawyers work under me, and they have tried, some 2,000
felonies, most of which have been tried in the U.S, District Court, for
the District of Columbia. So I think I know something about the
Jencks Act, and that, of course, as you read in my very brief statement,
is with what T am most, concerned. . - , " ’

. Mr. Chairman, as far as T am concerned, your bill is much better than
the other two put together on that. I very much appreciate what you
are trying to do. It is just a question whether you need separate legis-
lation. You have heard Mr. Scheininger, you have heard Mr. Tigar, you
are hearing me today, I think even Mr. Lacovara to some degree would
say do you really need a separate piece of legislation for a very limited.
purpose with regard to classified information as opposed to maybe
amendments to the Federal Rules of Criminal Procedure, or possibly

to the 500 series in the Federal Rules of Evidence.

TFor that reason, I would suggest and recommend a further con-
sideration concerning key amendments as to the first part of our bill
which deals with really pretrial determinations before we get to the
Jencks Act. T'think a lot of this can be remedied even though, let’s, for
example, say your pretrial conference, under present existing 17.1

55-554—80——9
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contained in the Federal Rules of Criminal Procedure now, is not
mandatory. For the most part, I think you heard when you were here
August 7 that procedures have been pretty well worked out pretrial
with regard to these conferences between defense counsel and the
Justice Department at that juncture. If you make them mandatory
to require on the national security case, or classified information cases,
I think that would obviate any potential gamesmanship at that level.

Next would be your pretrial determination as well as trial deter- L ]
minations as to relevancy and admissibility which I think could be
handled by proposed new rule 12.3, assuming—and this is very impor-
tant, Mr. Chairman—they pay attention to you with regard to reci-
procity. Now, I think the Department will back down on that. I think )
T have heard enough in the streets around Washington, that if you
push them hard enough on that, they will, for lack of a better word,
cave.in on reciprocity, because I think it is only fair, I think it is only
fair when you discuss it in terms of Wardius v. Oregon. I don’t care
what they say. If that isn’t a due process case, look at the title of the
case, “v. Oregon.” It is not in Federal court. It 1s pure and simple a due
process case.

T'think you are home on that point, and I congratulate you for hold-
ing your ground and making that a much more fair proceeding. '

Lastly, I feel that a simple amendment to present title 18 United
States Code 3731 with regard to the interlocutory appeal would be
much more satisfactory than to write in again a separate provision
as such.

I wholeheartedly agree with Mr. Tigar that pretrial release should
be mandatory. We all know we don’t like to see spies and people who
are about to commit treason on the public space. However, the pur-
pose of bail is to make sure he is going to be there for his trial, and in
most instances they are, so far as that is concerned. So with that caveat,

I would agree with Mr. Tigar who testified before you last month.

Mr. Chairman, the next aspect—and I again congratulate you in
sour wisdom, along with your sponsors, that you did not put in an
amendment to create an exception for classified information with. re-
gard to the present 3500, which is commonly known as the Jencks Act. >
I will try to give you my full feeling on that with regard to the practice
as‘well ‘as the potential unconstitutionality of an inclusion of that
exception to 3500.

One thing I think, Mr. Chairman, and I don’t know how exactly
to do this. I was hoping Mr. McClory was here because I know he
sits on the House Judiciary Committee—along with everything else
that is going on in this building, it would appear there is some light
at the end of the tunnel after 13 years. It is that a new Federal Criminal
Code will emerge, possibly at the tail end of this year and maybe the
beginning of next year. It is important, therefore, that some coordina-~
tion be exhibited between what you are doing if the Jencks Act is
to be amended, as well as what both Judiciary Committees are doing:
on both sides of the aisle.

For example, presently in the Drinan draft, which is Senate 1723,
the Jencks Act is yet to be included. T assume it will get there even-
tually because they are going through markup on the subcommittee
now before they get it to main Judiciary. '
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However, on the Senate side, in Kennedy’s bill, S. 1722, it is in
in its present form. Now, if there are going to be amendments, some-
body has got to be looking a little bit down the road as to which is
going to affect what to that extent. I only point that out based on un-
fortunately my having been sentenced to serve as chairperson of the
Criminal Code Revision Committee for the last 4 years. However,
I am due for an early parole, hopefully pretty soon.

Getting right to the point, I am quite concerned about the Depart-
ment in two instances. This is the second attempt within a year to
vastly affect 3500. Presently pending before'the Drinan.Subcommittee
of the House Judiciary Committee is a proposed new Rule of Criminal
Procedure 26.2. 26.2 came back by the way of the Judicial Conference
of the United States to the Supreme Court who promulgated it, and
in your wisdom, Mr. Chairman, and the House of Representatives,
the bill was dropped in, H.R. 4712, asking for a delay of enactment
by the Supreme Court until December 1980, until the publie, the bar
and academia has had an opportunity to express themselves on 26.2.

“The reason 26.2 is important is that it is an attempt by the U.S.
Department of Justice to include into the Jencks Act reverse Jencks;
which would vastly affect the trial of cases as'to defense witnesses as
opposed to Government witnesses, And I think testimony should be
taken long and clear with regard to-that. All I point out is this is the
second time within a year that amendments are being filed which will
vastly affect the operation of title 18 United States Code 3500. e

Let’s get right to the two exceptions. One is in the Department bill,
and the other is in the Biden bill over in the Senate. :

‘Mr. Chairman, the four prerequisites right now to the production
of materials under the Jencks Act, simplistically stated, are as follows.
The material must be in'the possession of the Government. Second, the
defense must request production of those documents. No..3, the ma-
terial must constitute a statement within the meaning of 3500(e).
That’s (e) (1), (e) (2), (e) (3)—(e) (1) dealing with either writter,
signed or adopted or approved by the witness testifying, or (e) (2),
substantially verbatim account given to the individual from which
the statement is taken, (e)(3) is grand jury. That must be complied
with: And No. 4, and this is the one, T think, which causes me the most
concern, the statement must relate to the subject matter of the direct
exarmination. o ' : s :

As you well know, there is no requirement that a document be ad-
missible. It is for a tool which counsel, defense counsel, may utilize in
renidering effective assistance of counsel with regard to the possibility
p’f'"{jhat high constitutional right known as cross examination. That
is¢lear. C : S v
" “'Mr. Chairman, T don’t know if the Department—and T have yet to
see these cases cited. either by Professor Heymann—I could be wrong:
I don’t think they have taken into consideration the ramifications. as
to'the practice after that witness testified. Let’s leave excision alone for
a minute, let’s leave summaries alone for a minute. : S

- First of all, one of the great recurring problems as far as the prose:
cution is concerned is when the prosecutor interviews the witness prior
to-tiidl. If lie tdakes notes, those are producible under the Jencks Act
-utider a recent Supreme Court case known as Goldberg v. United
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States, which you can find at 425 U.S. From a practical viewpoint, in.
a case as important as this, the prosecutor is probably going to talk
to the witnesses before they testify, and he is going to have to, you
know, be very mindful as to the production of his notes with regard
to those statements as such. I don’t see that—now, remember, we are
talking about something that is happening before, at that time, but
then will be producible subsequent thereto. ’ :

Second, if there is anything that is crystal clear and decided by
the Supreme Court dealing with the supervisory power over the Jencks
Act in Federal district courts, it is the phenomenon known as a
Campbell type hearing, based on Campbell I and Campbell 11. Comp-
bell I was decided in 1961. You may find that at 365 U.S. at page 85.
It is a very important decision, Mr. Chairman, with regard to proce-
dures. that must be worked out at the trial level where the district
court judge plays a very, very important role. These are some of the
things that happen. The Government will, for example, say no docu-
ments exist. Careful examination, out of the presence of the jury,
which is required by Campbell, will then find out maybe the document
does exist. © ;. : :

OK, then the court must intervene and assist in the exploration as
%o iwhether or not those documents exist. They must take an active
part as an arbiter, not on either side but as a fact finder, as such.

The next time in a Campbell type hearing, does the material con-
stitute a statement ? For example, in Palermo, 1959, the Supreme Court
decided that summaries—and this is what bothers me to a certain extent
on the production of summaries, because the Supreme Court has al-
ready decided in Palermo v. United States in 1959 that summaries,are
not producible under the Jencks Act. I am not sure of the ramifica-
tions of a case that was decided 20 years ago affecting this kind of
legislation. .

The next thing that might be- discussed as far as a Campbell type
hearing, thé statement is not relevant because it doesn’t relate. Well,
that is something; the court can pretty much decide that. Or the fact
is the Government can come forward and say the statement is lost or
destroyed. Now, there is no Supreme Court case on that. However,
I direct staf’s attention to a very important case here in the District
of Columbia dealing with lost or destroyed Jencks material, the
United States v. Bryant, 439 Fed 2d 692, D.C. Circuit 1971. What I am

. trying to say is the ramifications dealing with Supreme Court deci-
sions ‘purely or supervisory power, not in constitutional power,.are .
Campbell I and 1. How is Campbell going to fit into the scheme of
what they want to do with regard to- creating their exception under
the Jencks Act. A possible memorandum out of the Department might
be helpful as far as this subcommittee’s and the committee’s considera-
tion is concerned. . R

I would like then; with that short allusion to the Jencks Act, proceed
where I think is the most important, and I am arguing something

" that was not argued in Jencks 1tself. I am talking about the assistance
of counsel clause in the sixth amendment, and also the right of con-
frontation through cross-examination. : ' ’

The Supreme Court, although not entirely appropriate with- regard
to what I am about to say, has struck down three State.statutes and ...

Approved For Release 2008/10/23 : CIA-RDP85-00003R000100010021-3



Approved For Release 2008/10/23 : CIA-RDP85-00003R000100010021-3
129

A
one court order since 1961 where there was disablement by the statute
for counsel at trial] at trial to perform and render effective assistance
of counsel. Ferguson v. Georgia, 1961, the statute woudn’t let a lawyer
elicit testimony on direct examination. Brooks v. Tennessee in 1972
failed to let counsel decide who he would put on the stand in order of
proof. Harring v. New Y ork, in 1975, failed to permit counsel to argue
In summation to a nonjury case. In Getters v. United States, it was a

4 judge, a Federal judge who said you can’t talk to your client during
the overnight, recess, and they said that was absolutely prejudicial,
per se, and a viclation of the assistance of counsel clause. .

- What I am leading up to, Mr. Chairman, is disablement with regard

to'blending in the right of a lawyer to render effective assistance of
counsel, and éespecially with confrontation-type situations.

So let’s move right on to confrontation. As the Chair knows, there
are five theories of impeachment: capacity, competency, prior convic-
tions, bias and prejudice, and most important in what we are dealing
here is prior inconsistent statements, which would deal precisely with
production of materials under the Jencks Act.

The highest form of impeachment is inconsistency. .

Mr. Lacovara said he reads Alderman one way; I read it -another.
He is reading it a little bit more on the pretrial aspect, and he may be
right. But I think he is dead wrong. Part III of Alderman at the trial
level; we are talking about the adversary system ; we are talking about
counsel should make decisions with regard to the production of evi-
dence and not the court. And I think the Dennis case, as I have cited,
and Anders v. California all stand for that major proposition.

And Jencks itself really comes down very hard, eéven though super-
visory in its ultimate decision, there is no higher right than the assist-
ance of counsel, and this was reaffirmed in Zakeside v. Oregon dealing
with jury instructions in 1978. -

Mr. Chairman, I defy the U.S. Department of Justice to demon-
strate to me, for example, in the Biden bill, that after a court decides
that a summary must be substituted how in the world competent coun-
sel can cross-examine a summary based on what that witness said. It
substantially will vary, what was said by that witness, what was con-
tained in that material. How do you cross-examine a summary ¢ I.don’t
see it. - ' “

"I mean, I understand what they are trying to do, but I don’t see
under the confrontation clause, as well as to render effective assistance,
a lawyer can use that as a tool if it is to exist. '

Mr. MurerY. Mr. Greenhalgh, you are going to have to excuse me,
but you may continue. Mr. McClory is back and he has voted, and you
can bring up that point that you brought up before in his absence
where you mentioned his name.

Mr. Greenzarea. OK.

Mr. Murery. And I will be right back. I just have to vote.

Mr. GREENHALGH. Sure. '

Mr. McCrory. Is there a precedent, though, for the use of the sum-
mary ¢ That, I think, in the intelligence community, that is a frequent
tool that they use and

Mr. GreexmaLoH. How many times, Mr. McClory, is a summary
used in a Federal district court trial for purposes of confrontation?

Mr. McCrory. Well, I'm not too sure about the trial. © == -
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Mr. Greexmarci. Well, for example, I forgot to tell you as far as

my background is concerned, from 1955 to 1958, I was a trial attorney

" +in'the Perjury and Fraud Unit of the Criminal Section of the Internal
‘Security Division of the Department of Justice. I am very familiar
with summaries. And, of course, two of the cases that were running
-around there were Clinton E. Jencks and Harvey Matusow.

I agree with you, but-again I am talking from a trial point of view
-with regard to the highest right of confrontation, which is impeach- .
ment and is also reflected in the assistance of counsel clause.

I draw your attention to, I think, one of the most important Su-

preme Court cases ever decided with regard to the confrontation
‘clause—vwhich is on the bottom of page 5 of my statement—in Alford hd
v. United States, which lays down, I think, important considerations,
especially if there are to be excisions where counsel will not know what
has been éxcised, or summaries are to be substituted, that we have no
question about cross-examination as a matter of right.
" And the other thing: all of a sudden, the Department’s attitude is,
well, we will give you summaries of everything that is consistent. Mr.
McClory, I suggest to you, as'a trial attorney, consistency can breed
Jinconsistency because of having looked at the document, and counsel,
if that counsel is trained with regard to probing in an exploratory
fashion, which is permitted under the Alford case, consistency may
very well turn to inconsistency and, of course, prior inconsistent state-
ments are the highest form of impeachment. And I strongly—well, to
be very frank, you were here, sir, as I recall on August 6, when Con-
gressman Mazzoli asked Professor Heymann I thought, a very good
.question : “In national security cases, has the Jencks Act been a prob-
lem ?” And what was Professor Heymann’s reply? “Not in any sub-
stantial way.” , _ : ,

Now, do they really need it based on the exchange between Congress-
man Mazzoli and the Assistant Attorney General in charge of the
Criminal Division? How essential is it? Not in any substantial—
.maybe that is not exactly it, but the court réporter has it, and you can
look it up in the transcript.

Now, you asked also a very interesting question preliminarily deal-
ing with pretrial procedure. If the procedures are adequate, from what
everything said people are working these things out under the present,
existing Federal Rules of Criminal Procedure and Federal Rules of
Fvidence, do we have to write something into statutory language ?

I can see what, as I say, my proposal along with Scheininger and
Tigar are amendments to the Federal Rules of Criminal Procedure
and an amendment for an interlocutory appeal in existing govern-
mental appeals under 3731. I buy that, and I think that is important.
But I do not see, especially when the answer to Congressman Mazzoli’s
question by Professor Heymann, and also the fact that there are serious
constitutional problems using summaries at trial as well as excising
material that counsel will not be able to see. And I think that is wrong.
I think it can be argued very heavily that it will interfere with the
assistance of counsel clause and certainly will offend, and probably
constitutionally impair, the ability to cross-examine through the use
of impeachment. ' S

And T think your bill, the subcommittee bill, which does not have
that provision in it, should resist any embellishments or temptations
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or pressure from the Department or other witnesses. Leave the Jencks
Act alone, because it has worked fairly well over the last 22 years.

I will be happy to answer any questions that I can.

Mr. McCrory. Well, as I understand, you prefer the committee bill,
the bill that Mr. Murphy and I introduced.

Mr. GreeNnaLGH. Prefer, yes, sir. As to its concept, I suggest maybe
you don’t have to pass a separate piece of legislation; especially with,
not your connection, but with your participation in the House Judi-
ciary Committee, I would recommend amendment rules to the Federal
Rules of Criminal Procedure in the first two instances, which is deal-
ing with the mandatory pretrial conference, as well as a proposed new
rule 12.3 dealing with pretrial and trial determinations relative to
admissibility and relevance of evidence as far as the trial judge is
concerned, and then a simple amendment to the interlocutory appeal
to the present 3731.

Mr. McCrory. I am concerned about your criticism of the right to

excise parts of a classified material. Certainly, we would want to
excise the names of informants. We would also want to excise certain
other sources and perhaps certain techniques, would we not, because of
the risk that even in an in camera proceeding, the risk of leaks would
be too great to want to utilize that information.
. Mr. GreenHALGH. But if any of the direct testimony were related
to anything in that document, it cannot be excised under existing law.
If it relates in any consideration to direct testimony, it must be pro-
duced. It cannot be excised. That is the thing that bothers me.

Mr. McCrory. Well, wouldn’t the prosecution, then, be, or for that
matter, wouldn’t the defense be frustrated in as far as utilizing that
material either for prosecution or defense purposes?

Mr. GreeNHALGH. Well, the prosecution would have to make a com-
mand decision, would it not, to put that witness on the stand, knowing
full well that if the testimony related, production of the documents
must occur.

Mr. McCrory. Well, maybe the defense wants the

Mr. GreEnHALGH. Well, that is my position, yes, sir.

Mr. McCrory. I know, but if the defense wants the information and
material and can’t have it available unless parts are excised, do you
feel that he or she should be deprived of the entire document ?

Mr. GreenmaLGH. All T can say is if it relates it must be produced.
Now, how they are going to manage that, I do not know, based on what
they are attempting to do here, and under present existing pro-
cedures—you see. another thing, Mr. McClory, before you came in,
sir, I really, and especially with your expertise on the Judiciary
Committee

Mr. McCrory. It is very limited.

Mr. GreeNHALGH. No, really. One thing T mentioned to Mr. Murphy
is, and T haven’t seen this case cited in all the documents coming out
of the Department. What is the effect of the Campbell case, Campbell
T and Camnbell II, which provides for the court intervention with
regard to a hearing out of the presence of the jury, as to all aspects of
‘t};‘esii; documents, as to are they statements, do they relate, and all
of that.

Now. somewhere down the line, if this legislation is going to be
passed as the Department wants it, the Campbell case, which has been
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on the books since 1961; is going to be vastly affected concerning district
court procedures concerning a Jencks Act hearing, and I really think
you should get some sort of an expression out of the Department as
to how Campbell is going to fit into all of this with this proposed
exception, because it 1s a very important case as far as the procedures
are concerned, it is the law of the Jand in Jencks-type situations, and it
hasbeen decided for 19 years. K : :

Mr. MoCrory. Do you think the situation the way it is' now is all
Tight ? . : '

%\{r. GreeNHALGH. Yes, sir. I think the Jencks Act has worked reason-
ably well for 22 years. A :

Mr. McCrory. You feel there is no need for any graymail legislation?

Mr. GREENHALGH. No, sir, I didn’t say that.

Mr. McCrory. No? ; :

Mr. Greexmareir. Amendments to rules, amendments to a statute,
and I think that is important. Tigar, Scheminger, and myself, and I
think Mr. Lacovara to a certain extent indicated that to you.

T appreciate what you have done as far as a separate piece of legis-
lation. It is a very—it is a good.piece of legislation, but it is a little
complicated, Congressman McClory, it is-a little complicated, and if
you use the good sense of a fair and Impartial district court judge, plus.
a couple of lawyers, the prosécution and thie defense, they are probably
going to iron this thing out, assuming mandatory consideration with
regard to pretrial conference and a new 12.3 along with—may I con-
gratulate you on the reciprocity provisions in the Murphy bill. I think
that is terribly important under Wardius. , _

Mr. McCLory. Are you saying that the subject could be handled by
amendment of the Rules of Criminal Procedure?

Mr. GREENHALGH. Y es, Sir.

Mr. McCrory. Without the need for any legislation.

Mr. GrEENHALGH. I join Mr. Schininger and Mr. Tigar, and I know
something about the Federal Rules. I have lectured extensively on it,
in fact, very amusingly, to the Attorney General’s Advocacy Insti-
tute—I am the only lay person allowed in there. I don’t know why. But
T know something about it. And I think it could be handled in a simple-
way on that.

Mr. McCrory. How do you feel about degrees of classification?

Do you think that there should be different levels of classified ma-
terial, different standards?

Mr. GreeNEALGH. I heard you when you asked that question and T
was of course deeply troubled that you would ask me the same question.

Tt could present a problem as to an amendment on new 12.3 as to
subsections as to degree of classification. I honestly—I can’t give you
off the top of my head on that. I think that is something maybe the
staff could play with with regard to different gradings as to what.
action should be taken as such. I just can’t give you a feel for that.

You could probably do it better in your bill, there is no question
about it, but doing it on amendments to the Federal Rules, that may
become a problem. However, I think it is worth looking at.

Mr. McCrory. I don’t know whether you covered the subject of
interlocutory appeals or not, but do you feel that there should be a
right to an interlocutory appeal with regard to a decision regarding
classified material ¢ :
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Mr. GreeNHALGH. Absolutely, absolutely. I say that in my
:Statement:

Mr. McCrory. And it should go all the way to the Supreme Court?

Mr. GreexmaLeH. No, I'm—our problem 1s delay. You have got a
Jury trial, let’s say, and something pops up and the prosecution doesn’t
like it and they want to go to the fifth floor—Tlet’s say it is the U.S.
court over here at third and Constitution—they want to go to the fifth
floor, it, might take a few weeks to get a decision, and then if there is
anything more, up to the Supreme Court, it might even take longer.
Well, you have got, jurors sitting around. We are not even talking
-about wasted resources as to how much money. We are talking about
recollection as to what has transpired and all that. It:should be an
expedited appeal. I think Mr. Tigar was 100 percent on it, move it up
as fast as you can and get a decision as quick as you can. But that, Mr.
McClory, can be I think a very simple amendment into 37 31, which. is
the Government’s right to appeal now. Just drop a subsection on that.

Mr. McCrory. What about reserving, then—if the Government
-d}oesn’t l@ike the decision, should the right be preserved, then, to dismiss
the case? .

Mr. Greenmavrew, O, sure, but don’t they have that as an inherent
glg}it% Isn’t that what happened in Mr. Scheininger’s case, in ITT-
“Chile? :

Mr. McCrory. T don’t think we are altering that.

Tam trying to think whether the converse could arise.

Mr. GreeNmALcH. Mr. Tigar wanted a defense appeal. Probably T
-should be in favor of that, but I am not because then I have appellate
review, assuming a conviction, the whole big ball of wax would be up
there. I don’t see any reason to delay it. The Government, yes, under
those circumstances, but not defense because of ultimate appellate
review, assuming a conviction.

Mr. McCrory. Fine.

Well, thank you.

Mr. Murery. Does counsel have any questions?

Mr. O’Nein. Mr. Greenhalgh, would you comment on the point that
Mr. Lacovara was making earlier about when some indication of the
importance of the classified information is provided to the court. You
know, he supports the approach in 47 45, where you provide it immedi-
-ately to the court when an in camera hearing is requested, whereas the
subcommittee bill would provide that information to the court only
-after a decision of relevance and admissibility has been made.

Mr. Greexmavem. I prefer your bill, the Murphy bill, to that extent
because again I would still like to go on amendment to the Federal
‘Rules of Criminal Procedure where I think that could be worked out,
you know, the good sense as well as the fairness and the impartiality of
‘the Federal judge of doing all that. If you-are going to go—if you ask
me how you are going to go, I would say the Murphy approach.

Mr. O’NErn. What about the suggestion inherent in 4745, the admin-
istration proposal for a higher standard of admissibility when you are
talking about classified information:?

Mr. GrReENHALGEH. Where did they get this from, Roviaro? What
-does Roviaro have to do with trial ? Nothing to do with admissibility of
-evidence. It is whether or not an informant’s identity can be produced
‘under a bill of particulars under the Federal Rules of Criminal Proce-
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dure. Tt is ingenious but it is incorrect. It has nothing to do with ad-
missibility of evidence. :

Mr. Tigar, I think, as I recall—I was sitting in the back of the bus
on August 6, and I thought he came down very hard on that same
point. ' :

Mr. O’NEiL. There are three provisions in the administration bill,
sections 8 (a), (b), and (c) which would amend current rules of evi-
dence; 8(a) would authorize the Government to introduce classified
information into evidence without declassifying it. Presumably that
information or evidence could be sealed and not be made available to-
the public. Sections 8 (b) and (c) would amend respectively the rule
of completeness and the best evidence rule.

Could you comment on those three proposals?

Mr. GreeNmALGH. I am not sure of all the ramifications of 8(a)..
Would the jury be able to look at that ?

* Mr. O’NEr. The jury would ; yes.

Mr. GREENHALGH. But no one else?

Mr. O’NErL. Presumably.

Mr. Greenmarce. Well, we have all sorts of Gannett problems we
are developing as far as the trial courts, and if you read Gannett cor-
rectly, of course, the Supreme Court itself was arguing over whether
it applies either pretrial or trial. Let’s talk about 8 (b) and (c). That’s
outrageous. It vastly will affect the Federal Rules of Evidence as to
the rule of completeness as well as the best evidence is concerned.

And again, Mr. Murphy, this gets back to my first argument about
disablement of counsel to perform his or her function in rendering
assistance of counsel. And I understand the great concern of this sub-
committee and in the halls of Congress, but T think we, you know, out
there also is a thing called the Constitution and I think we have got to-
pay attention to it.

Anything else, Mr. O’Neil?

Mr, O’NEiL. No, sir.

Mr. GoLpmaN. You mentioned the need for reciprocity, how impor-
tant it is.

What do you feel are the basic concepts underlying reciprocity ¢
Why is it important?

Mr. Greexnarca. Oh, I think fundamental fairness with regard
to requiring the production of information at the request of the Gov-
ernment, that the defense ought to have some sort of equal opportunity
to require that from the J ustice Department. I think it goes basically
just to fundamental fairness. And I think in terms of talking about
these very complicated, very dificult and very serious cases under
which you have consideration here, it is even more so, probably to a
higher degree, to be as fair as possible.

Mr. Gorpaman. The committee bill provides for reciprocity, not only
of information which would be used in rebuttal, but also the names
of the witnesses used to bring in that information.

Mr. GreeNEALGH. The bill of particulars; right.

Mr. Gorpyman. Is that second point, the names of witnesses, is that
in vour opinion required to make a true reciprocity ?

Mr. GreENTaLcH. Yes: if you believe in which rule of the Federal
Rules of Criminal Procedure as far as alibi is concerned, under 12.1.
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You do that precisely under 12.1. I see no reason why you couldn’t
do 1t under a new proposed 12.3, to be very analogous to 12.1.

Mr. Gorpman. Well, the whole concept of fairness you mentioned
before would be met by the “reverse Jencks” proposal that the Justice:
Department is looking for. Why is that unfair ? '

Mr. GreenmaLcH. Well, if you want a half hour on why I think
proposed 26.2 is unfair, which is not related to this proceeding, L

* think—well, first of all, life is very difficult on the defense side any-
way with regard to preparation, that is, Interviewing, fact investiga-
tion, getting your witnesses and so forth and so on, and it is even
‘more difficult with regard to the interviewing process concerning
getting those statements.. Many .times the interviewers are not as ex-
perienced as he Fedeéral Bureau of Investigation, Secret Service,
U.S. Postal Inspector, the DEA agents, as far as taking those state-
ments are concerned.

Second, there are many items in there which lead to other items
which could involve criminality of other people as well as further
criminality of your client.

Now, production of those statements, who are you going to have
looking at that? The so-called fair and impartial U.S. district court
judge who will then see for the first time other implications, and
counsel again is going to have a very serious problem because maybe
he will join the fray under those circumstances, but a lot of us—when
Father Drinan holds hearings on that sometime in-the future, we
will be up to testify long and clear on 26.2.

Mr. GorpMAN. You mentioned in your statement that last year the
ABA took a position with regard to Jencks. The position was that
disclosure should not be required when it involves a substantial risk
of great prejudice to national security and where a failure to disclose
will not infringe the constitutional rights of the accused.

If that language were included verbatim in the committee bill,
thereby meeting at least the organizational concerns of the ABA,
what would you feel as to its effect ?

Mr. Greenuarca. This is only as to pretrial; right?

Mr. Gorpman. This would only be as to pretrial but I wasn’t sure
from the way you brought it in your statement.

Mr. GreenmaLecr. Well, that is true. As to pretrial, I think that is
a sound standard. As to trial, T have very serious doubts, very serious
doubts based on my arguments as to assistance of counsel clause and
confrontation. What I am talking about then is the amendments to
the Jencks Act, which is not contained in your bill, thank God.

Mr. Gorpman. Finally, you think these changes ought to be in the
Federal rules. The Jencks Act itself is part of title 18. The Congress
in setting up the Rules Enabling Act set up another mechanism rather
than statutory enactment. If the Congress wants to work its will on a
particular item, such as the rape evidence rule. do vou feel that it is
necessary to go through the other processes? Shouldn’t Congress be
able to take over a function that it has delegated to another body and
do the job itself, and also keep within its own area any responsibility
for review ¢

Mr. GrerNmALGH. And precisely at this time, for what has happened,
you all had the wisdom to introduce through Father Drinan H.R. 4712
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which is in effect a_continuation of the effective date of the new pro-

posed rules. of Federal criminal procedure. At this present time,

within the bosom of this building in both Houses, you have jurisdiction

pending concerning proposed new rules, for example, such as 11(e),
proposed 26.2, and another one which is going to very controversial,

44 (c) dealing with multiple representation. - :

. At the same time, it seems to me with Mr. McClory’s influence with

regard to judiciary, that could be considered to package this all at one g
time, especially since you have 15 months’ time within which to decide

as to the proposed rules themselves. o : '

Mr. Gorpamax. But in those instances, those are rules that are being
proposed through ,
~ Mr. GreenuALGH. The Judicial Conference to the Supreme Court
to the U.S. Congress. o

Mr. GorpmanN. But if the Congress wants to enact direct, legisla-
tion S : ' :

. Mr, GreenHALGH. Absolutely.

Mr. GoLbMaN [continuing]. In an area Co T

‘Mr. GreENHALGH. Do it, assuming, you know, it is good legislation.

- Mr. Goroman. But do you agree that Congress can keep 1t within
its own jurisdiction to review; that the Congress ought to be able to
put a proposal out for review by those outside organizations.

. Mr. GreEnHALGH. Well, you have given the public, the bar, aca-
demia an opportunity, through the legislative process, to be heard,
albeit it is a little fast, but anyway an opportunity to be heard, and I
think if the testimony is there and you are satisfied there have been
full and fair hearings on this, I see no reason why you have to go all
the way back and start the process again because things are popping
up that—you see, these people had three, maybe four witnesses testify,
Federal rules of procedure, Federal rules of evidence, maybe an
amendment to 3731, and it seems to me that would be satisfactory. You
might want to get the Judicial Conference, get Remington’s commit-
tee, the Advisory Committee to the Judicial Conference, and Federal
rules of criminal procedure to comment on that, that might be help-
ful to that extent. -

Mr. Gorpmax. Thank you, Mr. Chairman.

Mr. MoCrory. May I ask this additional question?

Mr. MoremY. Sure. ’

Mr. McCrory. You mentioned Father Drinan and the Federal Rules
of Criminal Procedure. He also has pending before him a proposed
new Federal Criminal Code, and one of the questions that arises right
now with us is whether or not such a proposed graymail legislation
should be recommended for inclusion in the new Federal Code or
whether we should act on this independently.

Do you want to express yourself on that ¢

Mr. Greenmarer. Well, T wear two hats. T testified representing the
American Bar Association before Father Drinan last Tuesday for 114
hours, and it was, for lack of a better word, Congressman, it was fun,
because all eight people, we had a good exchange. All eight people
showed up which is much more than happened in the Senate on Thurs-
day before Senator Kennedy. It seems like there is a great deal more
inferest with regard to the House of Representatives.

]

Approved For Release 2008/10/23 : CIA-RDP85-00003R000100010021-3



Approved For Release 2008/10/23 : CIA-RDP85-00003R000100010021-3

. 137

"I cannot represent to you ABA-wise. Pérsonally I think it could be
-controversial, arid our position is Please keep controversial things out
so we can gét this doggone thing through’after 13 years, = '

Mr. McCrory, I think that is an admirable position. - . :

Mr. GreENmALGH. And I can-say this personally today as a law pro-
fessor and not as’ABA, quote, Mr! TranScript Reporter, “not as ABA,
your billis better than the Senate version.” ", . L o

Mr. MeCrory. On an unrelated subject, and:this might be a.ques-
tion out of order, I'have been interested in revising-the criminal pen-
alty provisions of the Federal Criminal Code. I haye introduced inde-
pendent legislation, similar to that of Senator Kennédy; to establish a
commission for. making recommendations . for standard penalties for:
comparable offenses. I do feel that that-ought to go into—— T

‘Mr. GREENHALGH. Are we talking about the Sentencing Committee?

' Mr. MoCrory. Yés. o . e

Mr. GreENHALGH. Yes, sir; our position at the ABA tracks.the House
version."We would rather sée a' group appointed by: the Judicial Con-
ference of the United States as opposed to ‘that other kind ‘'of action
over there, yes, very mich. so, yes, sir, only that the guidelinies should
be advisory until we:know, we gather our empirical data until we know.
what we are doing, and than you may lock them into-legislative, but
let’s don’t lock: them' first into legislative concrete. ot

" Mr. McCrory. But 'to handle that independently would be kind of
inconsistent. - o : N o

Mr. GreexHALGH. It would be a mistake. : o

Mr. McCLokry. We should work to bring conformity and order.

Mr. GreexsALcH. Right. It is a.very—the sentencing provision—
you'see, you are recodifying, this Congress is historic to that extent,
the first time in 200 years Federal criminal law, and let’s do it com-
prehensively as best we can. And I think the sentencing committee or
its concept or whatever the entity, is a terribly essential part and it
should remain in. oo A :

Mr. McCrory. Thank you very much.

Mr; GrReENHALGH, My pleasure., Lo o

Mr. Murery. Thank you, Mr. Greenhalgh. We appreciate your testi-
mony. It was most enlightening, and I'm sorry for the couple of inter-
ruptions. L O P o

Myr. GreenmaLca. Well, that’s all right. Thank you, sir.

" Mr. Mureny. Thank you. Ca ‘ , o .

Our next and last witness this. morni g is Mr. Otto Obermaier, a
member of the New York law firm of Obermaier, Marvillo, Abramo-
witz & Fitzpatrick. Mr. Obermaier appears before us today to repre-
sent the Association of the Bar of the City of New York. We appre-
clate your traveling to Washington today, Mr. Obermaier, and we
welcome you. » e

[The prepared statement of Mr. Obermaier follows:]

PREPARED STATEMENT oF OTT0 G. OBERMAIER

Mr.,Chairman‘ and Members of the Subcommittee on-Legislation of:tlie Perma-
nent -Select Committee on Intelligence: I am gratified to be here today, at the
subcommittee’s invitation, to present the views of the Committee -on Federal
Legislation of the Association of the Bar of the City of New York concerning
-H.R. 4736 (“Classified Information Criminal 'Frial Procedures Act”) and H.R.
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4745 (“Classified Information Procedures Act”). Within the Association of the
Bar, the Committee on Federal Legislation is charged with responsibility for
developing and presenting the views of The Association on proposed federal legis-
lation of a diverse nature. It is for the purpose of presenting the Association’s
position on the two bills before this Subcommittee that I appear here today.

The concept of establishing a special procedure for a particular type of criminal
case or one involving a particular type of subject matter is dangerous. The
eriminal process attempts to establish a balance-(precarious-in the view of some)
between the accused and the prosecutor. Altering one aspect of the system may
have an impact, sometimes unintended and unexpected, on other parts of the
system. The, dangers.are multiplied vwhen. the specialized subject ‘matter is na-
tional security with its concomitant focus on secrecy. Criminal trials involving
«x parte proceedings, ‘appeals during the course of the trial, substitutions for the
_actual words of documents, special rules for dealing with classified information
.are all procedural innovations with which we have limited experience.

Our Committee is by no means convinced that prosecutions involving classified
“4nformation call for a radiecal alteration (or even any alteration) of the criminal
‘process. We would have ordinarily preferred leaving the matter-to be dealt with
iby the Federal Rules of Criminal Procedure and the sound discretion of district.
«ourt judges. And this remains our preference. .

However, we recognize the substantial feeling in Congress and the Department
-of Justice that the problem requires specialized legislation.

1f there is to be legislation, we do not oppose legislation establishing mapdaé
tory pretrial proceedings (so long as the duties placed on the defense and prose-
cution do not upset the delicate balance of the criminal process as a whole)
interlocutory appellate review, and - uniform ‘proceduresfsafeguarding classified
information by the courts and the parties. And with the reservations expressed
hereinafter, we do not;oppose mandatory notice by, the defendant of his or her
intention to disclose classified information during the course-of, and in connec-
tion with the proceedings. Of the two bills before this subcommittee, we prefer
the approach of H.R. 4736. In our view it establishes a fairer balance between
the competing interests of the accused and national security in the context of’
the criminal process. ‘

Our major concerns are the following : : -

First, our Committee opposes the provision in Section 10 of H.R. 4745 which
would amend the Jencks Act, 18 U.S.C. § 3500 in a particular way with respect
to classified information. H.R. 4736 contains no similar provision. While the
Senate bill, S. 1482, contains a similar provision, one of the sponsors, Senator
Biden, has stated that he is not inclined to favor the provision but has left the
provision in the bill for the purpose of prompting discussion during hearings.
(Cong. Rec. July 11, 1979, daily edition 8. 9184). The proposed provision would
substantially impair the Jencks Act for national security cases. In the view of
many, the Jencks Act as presently existing, is already far too restrictive by man-
dating disclosures only after the witness ‘teﬁst,iﬁed. To compound' the already
existing s,in'her_ent.,c}iﬂicglties' by allowing delétions or substitutions in place of the
actualswords of the witness seems unwarranted. )

Moreover, experience has shown that it is not the judiciary’s role to determine
whether a particular prior statement of the witness is inconsistent with. the
witness’ testimony. Dennis v. United States, 384 U.S. 855, 874-75 (1966). There
should be a substantial reluctanee to- depart from the process of leaving to the
trial judge, applying rules of evidence, the decision whether prior statements of
the witness contained in the Jencks material should be part of the evidentiary.
proof. )

* Second, we oppose the provisions in Section 202 of H.R. 4736 which would
require detailed reports to particular committees of the Congress when prosecu-
tion is declined “because there is a possibility that classified information will
be revealed.” We are unaware of a similar reporting in any other criminal con-
text. The decision to prosecute remains the decision of the Executive. Nor are
we convinced that there exXists a problem of sufficient dimension to require the
new procedure proposed. In the instances (rare, we hope) where Congress or
its committee believes “oversight” of the prosecutorial declination is necessary.
it ean attempt to obtain the information informally from the Department. And
failing that, Congress could ask.a court to release grand jury proceedings to
it. The grand jury is an arm of the court; the prosecutor is merely, its legal
adviser. Such a request would allow the courts to take into account the interest-
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of any purported accused not to have publicly revealed that he or she was under
potential criminal indictment.

Third, consistent with our concern that the criminal process not be further
tipped in favor of the prosecution, we urge that the disclosure obligation placed
on a defendant be accompanied by a requirement for reciprocal disclosure by
the prosecution. As the Supreme Court said in Wardius v. Oregon, 412 U.S. 470,
473 (1973) : “* * * the ends of justice will best be served by a system of
liberal discovery which gives both parties the maximum possible amount of
information.”

Section 107 of H.R. 4736 provides that whenever a defendant is required to
disclose particular aspects of his defense, he is entitled to have the proseeution
detail related aspects of the prosecution’s case. If the court sustains the defen-
dant’s right to use classified information, the defendant is entitled to be advised
of the prosecution’s rebuttal to the information. H.R. 4745 provides no reciprocity
provision whatsoever although Sections 5 and 6 require disclosure by a defendant
concerning his or her intended use of classified information. .

Fourth, we applaud the requirement in Section 201 that criteria be established
for initiating prosecution. The establishment of such criteria will have two bene-
fits. First, they will limit the presently unbridled discretion of the prosecution ;
and second, they will result in greater notice to potential defendants. The estab-
lishment of such standards has been suggested by Professor Kenneth Culp Davis
in his book, “Discretionary Justice” (1969) at page 225. The guidelines which
are promulgated should be publicly available, as, for example, by being published
in the Federal Register and the legislation should so provide.

On the whole, of the two bills before the subcommittee, we favor H.R. 4736.

‘We make the following suggestions for improving H.R. 4736:

We favor the definition of classified information contained in section 2 of
H.R. 4745. The major difference bewteen the two bills is that H.R. 4745 does not
contain the phrase “or information denied therefrom’ now contained in Section
113 of H.R. 4736, which in our view is both unnecessary and substantially
vague.

We also believe that the definition of classified information should be contained
in the first few sections of the Act.

With respect to Section 107(c), we think the words “bill of particulars” are
unnecessary and more limiting than desirable- The law that has arisen surround-
ing Rule 7(f), Fed. R. Crim. P. allows a bill of particulars to be very limited.
There are many ways that the information can be conveyed other than by a bill
of particulars. We would also urge the elimination of the requirement that the
defendant be required to request such information.

On behalf of the Committee on Federal Legislation, I am deeply grateful to
the Subcommittee for permitting me to express these views.

STATEMENT OF 0TTO OBERMAIER, ESQ.,, OBERMAIER, MARVLLO,
ABRAMOWITZ & FITZPATRICK, REPRESENTING THE ASSOCIA-
TION OX THE BAR OF THE CITY OF NEW YORK

Mr. Opermater. Thank you, Mr. Chairman. It is always a delight to
come to Washington, particularly on a gorgeous day like today, and
particularly to assist 1n the legislative process.

The association of the bar, particularly the Committee on Federal
Legislation, represents a cross section of the practicing bar in the city
of New York, and I am here as the spokesman of the Committee on
Federal Legislation to give the committee our thoughts, somewhat
rushed over the summer months, on the two bills pending before the
committee, one referred to as the administration bill, FL.R. 4745, and
the other the committee bill, H.R. 4736. '

I have prepared a statement which I have circulated and given to
the staft of this committee, and which I would like to have included in
the hearing record. I would like to take just a few minutes, to sum-
marize it and perhaps to conceptualize some of the ideas contained

in it.
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The Committee on Federal Legislation is not at all convinced that
separate and specific legislation is required to deal with this problem.
There is a .strong feeling in this committee and the Department of
Justice that legislation 1s ‘required. If there is to be legislation; we
would favor this committee’s bill, H.R.4736. ,

- Mr. ‘McCrory. Is there pending before the Judicial Conference
a recommendation for amendments to the Federal Criminal Rules
which would obviate the need for this kind of legislation? ' .

Mr. Operymater. That I don’t know. I don’t have any input as to
wvhether—to my knowledge -there have not been published for com-
ments to the-bar. Any proposed amendments to the Federal Rules of
Criminal Procedure which would deal with this problém. ¢

Normally they are promulgated for comments to the bar if they are
-made by. the Judicial Conference or by one of the Advisory Commit-
tees. ~ - ,

- Mr. McCrory. But you are conyinced that by amending the Federal
Rules of Criminal Procedure we could accomplish the same thing and
‘we wouldn’t need this legislation. : : :

Mr. Oseryarer. Well, I think it is possible todo that, as Professor
Greerihalgh has testified here, and possibly an amendment to one of
the sections contained in title 18. ' '

I think where the committee that I speak for comes out is basically
that we ought to leave this matter to the discretion of the District
Court judges and the wisdom of the prosecutors and the defense bar to
work the problems out. But short of that— and I think there is a strong
feeling that something ought to be done—I don’t know if we necessarily
come strongly in behalf of amending the rules as opposed to enacting
this committee’s bill. I don’t know where we come out there. -

We are troubled—let me just shift a little bit to the conceptual prob-
lems—we are troubled by the procedural innovations that would be
created under I suppose either one of the bills before the committee,
and maybe the amendments to the rules and the statute. _

Interlocutory appeals, ex parte proceedings, the substitution of
something else for the original words of the document are all concepts
that are not totally familiar to the criminal process and some might -
even say alien to 1t. Those are problem areas. It doesn’t mean some-
thing shouldn’t be done. : '

I think what we say is we alert the committee to the fact that we
haven’t had an awful lot of experience with some of these items. From v
a criminal practitioner’s point’of view, ex parte proceedings scare the
dickens out of you because as a defense lawyer, you are hardly ever
party to them when the prosecutor has them with the court.

'An interlocutory appeal, once the jury hasbeen sworn, is a concept
that I have no personal experience with. I don’t think any members of
the New York Bar do. I understand that there is a provision in the
D.C. Code that permits interlocutory appeals once the jury has been
sworn, that is, appeals during the course of the trial, and I don’t
know how that has worked out. It is not something—I guess the final-
ity rule in the Federal courts has be¢n around roughly since. the Judi-
ciary Act of 1789, and I suppose we should always learn from our past
experiences, and maybe this is a good innhovation. I would suspect 1t
would cause tremendous problems.’But I don’t have any experience,
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and I don’t think our committee can speak to the question of what its.
practical impact would be. '

All we say, and we alert the committee, I think, to the idea that.
the need for specialized legislation always seems to arise with respect.
to any criminal trial that is currently in vogue. I mean, there is no-
reason why we shouldn’t have specialized legislation, I suppose, for
narcotics trials. This committee believes specialized legislation is
necessary for classified information and national security cases. I
don’t know whether that is always good, and I think that is basically:
where the committee comes out.

Let me focus just briefly on the legislation itself. We applaud the-
committee for its inclusion in the bill of a provision that requires the-
Department of Justice to specify the factors'and guidelines neces-
sary to be considered in arriving at a decision to prosecute 6r not to-
prosecute. The unbridled and unregulated discretion of the prose-
cutor is a factor that has been focused on by some people—I think
in my prepared statement I quote Professor Davis in his book “Discre-
tionary Justice” where he says that this is clearly a feature which
should be required of the criminal process as a whole. '

‘We do not believe that the committee’s oversight provisions which:
would require mandatory review of every decision not to prosecute,
as the committee bill requires are desirable. We think this is unpre-
cedented and I am not sure is necessary in order to provide the com-
mittee with some idea as to what is going on in the enforcement of
our criminal laws. So I think we basically say that we are not sure
that that ought to be included and probably oppose that.

We believe the committee’s provisions on the reciprocity of the
information required to be ‘disclosed during one of these prosecutions
is good. We oppose the amendment of the Jencks act which is con-
tained in the administration’s bill for reasons that are not all that
different from those of the other people who have spoken here with
respect tothat.

On the more mundane items, I think we believe that the definition
of classified information in the administration bill is somewhat
better. We believe, in section 107 of this committee’s bill that there
would be no reason to tie the disclosure required by the prosecution
to a bill of particulars, language which has its origin in rule 7(c)
of the Federal Criminal Rules but which as .a matter of practice is
quite limited in what may be contained in them. We believe that there
are many other ways to provide the information, and there would
be no reason to limit the disclosure to that type of document.

Again, I want to thank the subcommittee for the opportunity of
allowing us to come down and contribute to the legislative process by
hearing our comments on the two bills pending before the committee.

Mr. McCrory. You stated earlier, as I understood it, that perhaps it
might be better to leave the situation the way it is and let the trial
courts make their determinations and handle these, I assume, on a case
by case basis, But of course the reason we have.this before.us is because
of’the sort of public criticism we have heard. Prosecutions have not
been brought and some cases have been dismissed because defendants
have claimed that the only way they could get a fair trial was to make
public classified information. The Government then, being fearful of

55-554—80——10
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that, had seen fit either to not prosecute it or to dismiss. That is an
unsatisfactory position for the law at the present time, and that is the
reason for the interest in this type of legislation.

Now, I am very interested 1n the proposition that this might all be
handled by amendment of the Federal Rules of Criminal Procedure,
but I don’t know whether that would satisfactorily answer what we
regard as an existing deficiency in the laws.

1 assume that, especially with regard to-the;measure that was intro-
duced by Mr. Murphy and me, exceptwith regard to some details, you
wouldn’t have strong objection to that legislation.

Mr. OserMAIER. No, sir, we would not have strong objection.

Mr. McCrory. And that would provide an answer in the absence of
fulfilling the need through amendments to the Federal Rules of Crim-
inal Procedure. '

Mr. OpErMAIER. Yes, sir, except let me just add one thing. The leg-
islation, as I understand it, would simply add additional procedural
requirements before the ultimate decision would be made as to whether
to prosecute, in the first instance, or whether a case would be dismissed
in the second instance. The question you posed to me, or at least the
statement that you made to me about the need for the legislation was
that some defendants have said their right to defend themselves re-
quires the disclosure of public information, and some prosecutions
have not been brought. That question, taken as a whole, would still be
answeied the same way, éven with the legislation. Namely, if the ulti-
mate conclusion were that a man could not defend himself properly
without disclosing this information, the same decision would still be
made : namely, either the Department would continue to prosecute or
the prosecution would be dismissed. The additional procedural innova-
tions that this legislation requires simply make sure that more people
participate in that process before the decision is made, but the decision
remains tiltimmately the same one.

There are proposed procedural innovations, interlocutory appeals,
maybe four judges will now consider the admissibility of testimony as
opposed to a.single one. .

So I think all T am trying to focus on is the ultimate societal decision
will always be the same, may not be made the same, but it always will
be the same, even with this legislation. And the legislation simply
wants to make sure, as I understand it, that other people participate
aside from a single District Court judge, and under some provisions,
other people other:than:the Department of Justice, namely this com-
mittee.

I kind of used your question as a springboard

Mr. McCrory. Well, as T understand it, there is not an existing
mechanism for exhibiting classified material in camera with the oppor-
tunity for the judge to determine whether or not the evidence is
relevant and admissible in connection with the prosecution or defense.
So our bill would provide the mechanism for making this deter-
mination. ‘

There are no more parties involved, but the involvement of the
existing parties in the process is being changed.

Does that seem corvect ?

0
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Mr. Operyater. I think that’s correct. The procedures which T view
s inherent in the court to deal with the problem are now made ex-
iplicit by either one of these bills or amendments to the rules. )

You know, we have had substantial prosecutions involving classified
‘material prior to this legislation. There have been treason trials in
New York and

Mr. McCrory. I would be interested in this, if you feel that the
mneed could be filled by amendments to the Rules, that someone prepare
:and introduce the proposed changes in the rules that we might consider.
T suppose we could contact the chief justice and the judicial conference
:and make such a suggestion to them.

I am not too interested in cluttering up the statute books with
\procedural material which might better be handled by a rule of court.

Mr. Opermarter. I will certainly go back to the Committee on Fed-
.eral Legislation and see what position they reach and notify the
.committee, this subcommittee as to what they arrive at.

Mr. McCrory. Thank you.

Mr. MurerY. Questions by counsel ?

Mr. O’NerL. Mr. Obermaier, you have heard the discussion by both
‘Mzr. Lacovara and Professor Greenhalgh concerning the appropriate-
ness of providing statements having to do with the sensitivity of the
.classified information at a particular point in the process at which the
.court makes a series of decisions. And you have also heard Professor
«Greenhalgh address the issue of whether there ought to be a higher
standard of classified information when it is sought to be introduced
-or used by a defendant.

Would you address those two issues?

Mr. OBerMater. Well, if I understand the first issue, the question
iis when is the District Court judge informed of the security classifica-
ttion with respect to the material.

Mr. O’Ne1L. And the fulsomeness of why it is so sensitive.

Mr. Opermarcr. I would probably come out on the side of Mr.
"Lacovara on that issue, namely, we must have confidence in the ability
of our District Court judges. Whether we tell him this is top secret
.or secret at the commencement or at the end, in my view, is not some-
thing that should necessarily affect the decision of men who are Dis-
ttriet judges.

Could you pose the second inquiry again ?

Mr. O’Nem. The Administration has suggested that there be a
{higher standard of admissibility

Mr. OperMaier. Oh, yes. '

Mr. O’NEw [continuing.] For classified information. Essentially
.they equate it with the Roviaro standard.

Mr. OBermAIER. I think I would probably come out on Professor
'Greenhalgh’s side on that controversy. There should be no difference
in any way with respect to the type of classification of the
!information. :

~ Mr. Mureay. Thank you, Mr. Obermaier. I appreciate your com-
‘ing down from New York today, and the committee, on behalf of
Mr. McClory and myself and Chairman Boland, who had to be awa
stoday, thank you very, very much. We appreciate it. . .
“Mr. OBrrymAIER. Thank you, very, very much. ’ Co
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Mr. Murpry. The committee will stanid ‘in recess until 1 o’clock
this afternoon, o ' ' Lo

[ Whereupon, ‘at 11:37 o’clock a.m., the subcommittee recessed, to
reconveneé at 1 o’clock p.m. the same day.] oo "

AFTERNOON SESSION

~ Mr. Mureny. The afternoon session ofﬂle Subcommittee on 'Leg~ .
islation of the Permanent Select Committee on Intelligence will come:
to order. ‘ :
Our first witness this afternoon is no stranger to t_his commiittee,.
Mr. Daniel Silver, general counsel of the Central Intelligence ‘A gency. -

When you last appeared before us, Mr. Silver, you were general
counsel of the National Security Agency. The NSA’s loss has been.
the CIA’sgain. ' :

Mr. Sinver. Thank you, sir. S ) : '

Mr. Mureny. Congratulations-on your 'new position, and welcome-
to the committee again. o " .

STATEMENT OF DANIEL SILVER; ESQ., GENERAL' COUNSEL, -
'~ CENTRAL INTELLIGENCE AGENCY - ’

Mr. Sinver. Mr. Chairman and members of the committee, I am:
grateful for the opportunity to testify on behalf of the Director of
Central Intelligence and the Central Intelligence Agency- concerning
proposed legislation to establish- certain pretrial and trial procedures
for the use of classified information in connection with criminal cases,
the so-called graymail legislation. My remarks today will be keyed
primarily to the provisions of H.R. 4745, the proposal submitted on:
behalf of the administration. I wish to make it-clear at the- outset,
however, that in my view the differences among the two House bills:
and the Senate bill, S. 1482, are of much less importance than the
common features.of the proposed legislation. Enactment of any one
of these measures would be a significant improvement of the situation:
that exists today. ‘ -

The problems posed by criminal cases in which classified informa-

tion is Involved are a constant and, I believe, a growing area-of con-
cern for the intelligence community. You have heard testimony from:
Assistant Attorney General Philip Heymann and from representa- 4
tives of the criminal defense bar and civil:liberties groups. They rep--
resent the concerns of those who deal with such:cases in the courfroom.
I would like to bring you the perspective-of the intelligence commu-
nity, whose primary responsibility in these cases is to protect classi-
fied intelligence information. from: disclosure. Typically, the intelli-
gence community involvement in such ' cases is behind the scenes..
Because it is out of the public view, the intelligence community -role
is often misunderstood and invested ' with a suppesed omnipotence
that is far from real. My own experience with this class of case has:
been gained.both as General Counseél of the National Security Agency
‘andiin'my: present.position. My predecessor as-General Counsel of the
Central Intelligence Agency..Mr. Anthony Lapham, will also testify
this afternoon. The committee is. fortunate to have:the benefit of his:
insights, derived from.extensive experience with the practical -prob-
lems posed by this kind of criminal case.
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It is evident, at least it was evident before this morning’s testi--
mony, that the idea of graymail legislation, and the broad lines of the
bills that have been introduced, command rather wide support
throughout the Government, the private bar, and civil liberties groups.
This fortunate phenomenon stems at least in part from different per-
ceptions as to what kind of criminal prosecution will be facilitated
by the legislation. There are some who feel that improved procedures
in criminal cases involving classified information will make it easier
to prosecute- intelligence agency employees and other Government
officials. From my vantage point, I think there are far fewer legitimate
prosecutions that could be based on past intelligence agency conduct
than the more vociferous critics of the intelligence community pro-
fess to believe, and I am confident that current standards of conduct
within the intelligence community are such as to create no real likeli-
hood of prosecutions based on current activities.

Nonetheless, in any case that is contemplated, or before the courts
at present, or that may arise in the future, I want to emphasize that
it would be entirely contrary to the policies and principles of the Di-
rector of Central Intelligence, and to my own.convictions and prin-
ciples, to use national security claims as a strategem to prevent or
impede the criminal process for purposes of protecting any Govern-
ment official. On the contrary, it is clearly our responsibility, and I
believe ultimately in the best interest of the intelligence community,
‘to have a full and fair adjudication of any serious allegation of crimi-
nal conduct by Government officials, especially those within the-in-
‘telligence community.

On the other hand, the paramount responsibility of the Director of

‘Central Intelligence is to insure that this country has a strong and
effective intelligence system. To this end, it is indispensable to protect
intelligence sources and methods from public disclosure for all but
‘the most compelling reasons. Where a criminal prosecution involving
-classified information threatens to expose sensitive intelligence source
and method information, it is the duty of the Director of Central In-
telligence, and of the intelligence community agency heads and gen-
-eral counsels, to seek as vigorously as they know how to portray to the
Department of Justice, the Attorney General, and, if necessary, to the
President, the risks to national security that would arise from dis-
«closure of such information, even if that means the dismissal of the
prosecution is the result. I make no apologies for CIA’s performance
-of this role, nor for the fact that in certain cases the need to protect
sensitive intelligence information has been determined to outweigh the
interest in successful prosecution of crimes. I can assure the committee
‘that such decisions are not made unilaterally by the Director of Cen-
“tral Intelligence, nor by the Agency, nor does the CTA engage in con-
-cealment of information from the Justice Department. When the
Agency objects to the use of sensitive information in the criminal
‘prosecution process, we are careful to inform the prosecutors precisely
what is at issue. Typically, there is vigorous debate, frequently leading
“to resolution only at the highest levels of the Jutice Department or, on
-occasion, of the executive branch.

In the present state of the law, every criminal case in which classi-
fied intelligence information may be involved tends to become a source
-of painful confrontation between the affected intelligence agency and

\
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the Criminal Division of the Justice Department. Frequently these are~

cases in which the intelligence agency has no interest or involvement:

other than as a source of potentially relevant information. Contrary"

to some depictions, a significant number of recent graymail situations:

have not been prosecutions or contemplated prosecutions of Govern--

ment officials or of private parties having some relation to the intelli-

gence community. Rather, they have been actual or contemplated
prosecutions under the espionage laws or in areas unrelated to intelli- .
gence activities in which classified information somehow is brought
into the picture. Because there is currently no way to determine with
precision how the courts in such cases will handle discovery questions.
concerning the relevance and-admissibility of evidence or the Govern--
ment’s desire to limit-the disclosure of sensitive information, the De--
partment of Justice exerts great pressure‘on the intelligence agencies:
involved to declassify or to agree to make available for use at trial"
nearly all information related to the case. While the reasons for such
pressure, to insure against the sudden collapse of a case at trial, ave-
understandable, the current process is not always conducive to rational,.
orderly decisionmaking. '

" And I might add parenthetically, departing from my prepared:
statement, that I would say it is almost never conducive to rational,.
orderly decisionmaking because so many of these decisions have to be-
made on a very short time fuse in the course of trial or on the eve-
of trial.!

The great advantage of the proposed graymail legislation from my"
point of view is that it should bring about a substantial reduction of’
these painful and often unnecessary confrontations between the in-
terests of criminal law enforcement and the protection of intelligence:
sources and methods, by clearly establishing the power of the courts:
to employ procedures that will bring a measure of certainty and pre--
dictability to the prosecutorial decisionmaking process.

The legislation will do this in a number of ways, the most important-
of these being the establishment of procedures for prior notification
of intended use of classified information, early determinations of the-
relevance of information, and interlocutory appeal by the Government
of adverse trial court rulings on these issues. In this way, the threat--
ened exposure at trial of information that in the end is not relevant or-
adinissible would not prematurely cause a prosecution to be aborted. I
will not dwell on the provisions which authorize these procedures,.
found in sections 5 through 7 of the administration’s bill, since they"
have been covered extensively in prior testimony.

In addition to creating a procedural framework for an orderly de--
termination of what sensitive information will be needed to support a
prosecution, a second major salutory feature of the proposed -leg-
islation is that it provides-means by which classified information that
is necessary and relevant to the conduct of the criminal case, whether:
from the prosecution or defense point of view, can be used in some cir--
cumstances without threatening a damaging public disclosure of sensi-
tive intelligence information. Unlike H.R. 4736, both the administra-
tion’s bill and S. 1482 contain provisions that would remedy
troublesome problems which now confront the Government during:
the actual introduction of classified evidence at trial.
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For example, section 8(a) of H.R. 4745 provides that documentary
evidence may be admitted at trial without change in its classification
status. This would permit the Government to introduce a document
classified secret as it is, with no requirement for formal declassification
or removal of classification markings. In the past, CIA and other en-
tities of the intelligence community have been called upon by the De-
partment of Justice to declassify various documents said to be needed
to support a prosecution. If such documents are validly classified, how-’
ever, it makes little sense to call for their declassification simply be-
cause they will be used in some fashion at trial. Declassification necessi-
tates a finding that public disclosure will not harm the national
sceurity, a finding at odds with an essential element of the crime under’
many of the espionage laws.

Furthermore, the rules on classification do not require that a docu-
ment be declassified in order to be shown to a limited number-of un-'
cleared users, if circumstances make it in the interest of national se-
curity to do so. As Admiral Turner said when he testified before the
Secrecy and Disclosure Subcommittee of the Senate Select Commit-
tee on Intelligence in March 1978, the use at trial of a validly classi-
fied document “merely recognizes the situation for what it is, namely
one in which a national security risk is being taken to achieve a law
enforcement purpose that cannot be achieved in a risk-free way.”
Under section 8(a) it would .be left up to the agency involved to.
determine if a particular document has been so compromised through
use at trial as to require formal declassification. If no declassification
is called for, such a document would be subject to continued protec-
{)i({n under the security procedures called for by section 9 of the

i1l. :

Section 8(b) provides the court with authority to order the exci-
sion of all or part of the classified information contained in a docu-
ment to be admitted in evidence. This provision will allow for the
protection of classified information not central to the purpose for
which the document is to be admitted in evidence. As Assistant At-
torney General Heymann pointed out when he testified before the
committee last month, the Government was able to delete some sensi-
tive classified information from the highly classified manual that was
introduced in the Kampiles espionage prosecution because the de-
fendant gave his consent. Section 8(b) would allow the court to order
such deletions over a defendant’s objection in a situation where the
deleted information is not relevant and material to the person’s
defense. :

Section 8(c¢) would permit the Government to prove the contents
of a classified document without actually introducing the original or
a duplicate into evidence. By allowing other evidence, such as testi-
mony, to prove the matters for which the document would otherwise
be admitted into evidence, the subsection will enable the Government

. to protect some classified information in the document from unneces-
sary disclosure. This provision could be particularly useful in a case:
under 18 U.S.C. section 794 involving an unsuccessful attempt to
deliver classified documents to an agent of a foreign government.
Where attempted espionage has been nipped in the bud, it seems
particularly tragic that the Government has to disclose publicly the
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-very information it has prevented the defendant from passing to
.a foreign power. By relying on testimony to prove that the par-
‘ticular documents involved are related to the national defense, the
Government could minimize the damage to the national security that
ight otherwise be incurred through introduction of the documents
‘in evidence. .

Through testimony, the Government. would be able to focus on spe-

«cific matters of its choice to prove that a given document relates to the -
national defense, without exposing the entire document at public trial.
‘Classified photographs are a type of documentary evidence for which
:subsection 8(c) would seem particularly well suited. The defendant

would be free, of course, to cross-examine in detail on any matter put .
in evidence by the Government, or to introduce.classified information
-on his own behalf if notice has been given under section 5 and the pro-
-cedures established by section 6 have been followed. -

The final provision in section 8, subsection (d), permits the Govern-
ment to object during the examination of any witness to a question or
Tline of inquiry that may result in the disclosure of classified informa-
‘tion that has not been found previously to be admissible pursuant to
the procedure established by section 6. This provision is necessary in
-order to make it clear that the Government has a right to prevent the
intentional or inadvertent premature disclosure of classified informa-
tion at trial, by permitting the Government to object and obtain a rul-
ing from the court on the appplicability of the in camera procedure
-established by section 6. : ,

Other provisions of the bills are of importance to the intelligence
~community. Section.9 of the administration’s bill calls for establish-
ment of security procedures by the Chief Justice of the United States
in consultation with the Attorney General, Director of Central Intel-
ligence, and Secretary of Defense, to protect classified information sub-
‘mitted to the Federal courts. Both H.R. 4736 and S. 1482 contain sim-
ilar provisions. The security measures listed in section 4 of the adminis-
‘tration’s bill are suggested as guidelines pending the establishment of a
‘more specific procedure by the Chief Justice.

The CIA views the security procedures required by all three bills as
a necessary and valuable part of the procedural framework established
by this legislation. Under the administration’s bill, for example, classi-
fied information will be submitted to the courts in a variety of contexts.
‘Some classified evidence may be introduced at trial in a manner which
will not put it in the public domain. In the prosecution of former CTA
employee Edwin G. Moore for attempted espionage, the Government
introduced classified documents which contained the names of CIA
employees under cover. There was no cross-examination on these docu-
‘ments., and the court ordered that protective measures be taken during
-and after trial, which prevented the names of the undercover employees
from reaching the public domain. The establishment of uniform pro-
cedures to provide such protection in all cases will be more reassuring -
-and welcome.

Classified information would be submitted to the court by the
Government_ex parte under section 6 of H.R. 4745 to demonstrate to
the court that an in camera proceeding.concerning relevance is war-
Tanted. It is contemplated that some such submissions would involve
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disclosures of classified information to the court in greater detail than
that which would be necessary for trial. Such submissions will call for
the highest degree of protection. After the in camera proceeding and
the court’s rulings on relevancy and admissibility, there is the possi-
bility of appeal by either or both the Government and the defendant.
In such situations, the documents involved will presumably leave the
custody of the trial court and be transferred to a court of appeals. On
appeal, classified briefs may be written and classified affidavits filed.
The appellate process will present great risk of inadvertent disclosure
or loss of classified materials unless there are uniform and strict pro-
cedures to guard against such occurrences. Fortunately, the Foreign
Intelligence Surveillance Act of 1978 has broken the ground in this
area. Under FISA, the Chief Justice, in consultation with the Attor-
ney General and the Director of Central Intelligence, has promulgated
security procedures that effectively safeguard the classified informa-
tion involved in applications to the FISA court. I am confident that
similaxé effective procedures will be established if this legislation is
enacted.

In closing, I would like to thank the committee for this opportunity
to prevent the views of the Director of Central Intelligence and the
Central Intelligence Agency on this important legislation, and to
commend the committee for its efforts to find a solution to the legiti-
mate and painful problems that arise when sensitive intelligence
information is drawn into the prosecution of criminal cases. I believe
H.R. 4745 contains the elements of a sound and equitable solution to
the graymail problem, as do the similar bills before you. If this legis-
lation is enacted, I am confident that the Director of Central Intelli-
gence, the intelligence community, the CIA, and the Department of
Justice will be able largely to eliminate the graymail phenomenon and
to protect legitimate national security information from unnecessary
disclosure, while at the same time ensuring effective and impartial
enforcement of the laws and a fair trial for every defendant.

That concludes my prepared statement, Mr. Chairman. I will be
glad to answer any questions. : |
~ Mr. Murery. Thank you, Mr. Silver. As usual, a fine presentation.

A &uestion I had, and it relates to the testimony this morning of
Mr. Greenhalgh. You say that in the Moore case, the Government
introduced classified documents which contained the names of CIA
employees under cover. There was no cross-examination on these
documents and the court ordered that protective measures be taken
during and after trial which prevented the names of the undercover
employees from reaching the public domain.

Mr. Greenhalgh stated that one of the fundamental rights under
the Constitution is the power of cross-examination, and I am wonder-
ing in this particular set of facts, was this right prevented or taken
away from the defendant?

Mr. Siuver. I would have to defer to Mr. Lapham to answer that
question since he has, I believe, the firsthand experience with that
situation. :

Mr. Lapaam. The answer, Mr. Murphy, is no; there were no steps
taken to restrict or in any way obstruct the right of defense counsel
in that case to conduct a cross-examination. He chose for tactical
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‘reasons not to examine with respect to the document, presumably for
the reason that he thought the examination would make his case worse
rather than better. So it was a stroke of good fortune, and indeed
many of these cases have turned out to stand or fall on strokes of good
Juck. :

Mr. MurprY. Thank you.

Mr. Smver. I cited the case in this portion of my statement as a
.example of a.situation in which it is necessary to have.rigorous.secu-
-rity procedures to protect the documents because they will contain,
often do contain information that has not been made public.

The more general issue that you allude to I think is not a real
issue. What the administration bill proposes in terms of deletions of
information from documents should not effectively deprive any de-
‘fendant of the right of cross-examination. I think one has to start
with the proposition that since the Government bears the burden of
proving the defendant’s guilt beyond a reasonable doubt, the Gov-
ernment should be able to choose the elements of its proof. Obviously
anything that is introduced into evidence is fair game for cross-ex-
.amination, but in a case where one has potentially 100 items of clas-
sified information and, chooses to base a prosecution on 50, be they
separate documents or discrete items of information within a single
document, I don’t see any reason why cross-examination should be
permitted to proceed on fifty items that the Government is not
putting into evidence, and in a case, if one had a case where the identi-
ties of undercover employees were not relied upon by the Government
as an element proving the national defense or classified nature of the
documents, it seems to me that there is no infringement on the right
.of cross-examination if the court rules that that is outside the scope
of that examination.

Mr. MurprY. Mr. Ashbrook?

Mr. Asaprook. Thank you, Mr. Chairman.

Title IT of H.R. 4736, as well as the Biden bill, contains provisions
requiring the Justice Department to promulgate guidelines specifying
the factors to be used in deciding whether to prosecute a case or not
where national security information may be disclosed. It also requires
‘the Justice Department to submit written findings to this committee
when a decision not to prosecute is made.

Would you give us your full review and expertise on this particular
provision?

Mr. Sizver. I would oppose that position on two grounds. First,
T think there is a serious separation of powers objection to any pro-
vision that requires the executive branch to report regularly on an
Jtem-by-item basis to the Congress on its decisionmaking -process.
I certainly recognize the legitimate oversight roles of the Congress in
calling the Justice Department to question, seeking further informa-
tion on.how these dectsions are made generally or in any particular
case. but I think that -a requirement as set forth in title 1T of that
bill is an unwarranted intrusion into the management and decision-
making prerogatives of the executive branch.

Second. I think it would be ineffective to acomplish whatever end is
=ought to be accomplished. Certainly I have had occasion myself to take
exception to prosecutorial decisions or nonprosecutorial decisions that
the Justice Department has made in various kinds of cases, but I
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doiv’t thirik those decisions would have changed one whit if the Depart-
ment had been required to file with the Congress an explanation of
why they were made, nor if they had been required to promulgate
guidelines. These are all ultimately questions of judgment, prosecu-
torial judgments as to how strong a case there is to take before a jury
or how strong a case there is to start an investigation, and I don’t
think that the act of having to articulate the reasons will necessarily
change the decisionmaking: process -within the -Justice .Department
at all.

Mr. AsuBrook. Well, separating it into two parts of that uestion—
the first part, of course, is the guidelines—I, speaking as a legislator,
have seen numerous examples. Take the McGovern amendments on
immigration where it appears to many of us that, given the prerogative
.or the desire to open up visas in this country, the State Department
went overboard and in 1 year didn’t even in one case, not even in one
«case go along with Justice Department, the FBI or any of our intel-
ligence-law enforcement agenies in excluding a person who wanted to
.come into this country. In that situation, I think the Congress clearly
and properly. asked the State Department to give us reports, give us
the basis of its decisions, and I look upon this a little bit the same way.
Maybe I look at it from the legislator’s perspective. '

But let me separate the two parts of my question—the first was the
jpromulgating of regulations. I take it from what you say you don’t
have anyobjection to that provision.

. Mr. Smver. I don’t have a strong objection to it but I have great
skepticism as to what it will accomplish. I think I could probably
arite for you the guidelines that the Justice Department would issue.
They in fact have principles; they don’t make these decisions in a
vacuum. They have certain principles, including the important and
Jaudable principle that they will not institute a prosecution unless
ithey feel they have a substantial chance of obtaining a conviction,
and most of the decisions not to, prosecute in;cases that involve classi-
fied information go.off on an appreciation by the Criminal Division or
Attorney General that they will not be able to obtain a conviction.

T find it hard to see how the promulgation of these guidelines will
really contribute much to the process or change any situation that may
exist-today. .

Mr. AsuBrook. Well, of course, we probably come down on the
same side for different reasons. My experience on guidelines, having
spent 20 yeais in intelligence from a legislative standpoint, is that
they usually inhibit good intelligence, for the most part, at least that
T have seen over the years.

But going back to your statement, I am a little surprised. Do you
Took upon the submission of written findings to this committee, when
a decision not to prosecute is made, as opening up the sensitive decision-
making process, or do you look upon it as just an intrusion in the
executive or judicial functions of our Government, or putting the
legislative branch unwisely in that area?

Of course, we wouldn’t be in on the takeoff, we would be in on the
landing, after the decision is made. We would only be finding out why
that decision was made, so we wouldn’t be a part of the process of
making that decision.
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T'guess T am struggling to find out why you think that would inhibit.

the orderly process in the Justice Department. o
M. StLvER. I didn’t mean to say that T thought it would necessarily
inhibit anything. - .

Mr. Asusroox. Well, you thought it was a bad policy. I guess I put.
words in your mouth. 8 o :

Mr. Sinver. It represents in my view—and this is entirely a per--
sonal perception—a step over the proper line of separation of powers-
between the legislature and the executive by, in effect, providing, if
you will, instant oversight of each and every decision made in a par--
ticular area by the Justice Department. That is a relatively unusual
kind of oversight, and I think it is not consistent with the relationship-
that exists and traditionally has existed between the two branches of
Government. -

Mr. Asuprook. This isn’t a right that the judicial branch or the:
Justice Department has operating on its own. It comes from a legisla-
tive nexus anyway. I guess I see some of your concern, but I don’t see-
1t as an overreach. But, I asked for your opinion, not to argue it.

Thank you, Mr. Chairman. e
 Mr. MurerY. Mr. Mazzoli? :

Mr. Mazzorr. Thank you very much, Mr. Chairman, and welcome-
again, Mr. Silver.

You have stated your support for the provision in the administra--
tion bill, section 8(a), which deals with admitting into evidence classi--
fied information without having it declassified, and I wonder if you.
might address yourself to that point, whether you think that is the-
proper situation with regard to the public’s right to know what goes:
on 1 a trial? Does this provision conform to current practices in the-
courts? Just what would be your observations about that ?

Mr. Smuver. Current practice in the courts, I think it is fair to say,.
vary, and there is no standard practice. In terms of the public’s.
right to know, that also is a somewhat unclear and controversial issue:
in the law, in the wake of recent Supreme Court decisions.

Obviously the quandary that we have in the graymail situation or-
in the, more generally, the situation where classified information is.
involved, is that if the public has a total right to know everything
related to the case, most of the time there will not be a case, and in
fact, we have to accept giving a grant of immunity to people who-
steal classified documents, who engage in espionage, or who engage in:
a variety of other reprehensible conduct in which classified informa-
tion is relevant to prosecution or defense.

I find that an unaceptable path to follow. I think that an accom-
modation of the interests of public knowledge, the right to public-
trial, and the protection of classified information can be found without.
sealing the courtroom and having the trial conducted out of the sight
of the public. And T cite to you the Kampiles case in which the public
never saw the manual in question—now, that was by agreement be-
tween the parties and not by virtue of law such as proposed in this-
bill, but the result was the same. There was extensive press coverage.

- It-secems to me that the public was copiously informed as to the theories:
of the defense, a great deal about the generic nature of the classified’
information involved, and the Government’s assertions of the damage-
to the national security, and anything that the defense had to say in.
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‘rebuttal, and that both the public interest in the judicial process and

the defendant’s interest in having a public watchdog over the fairness

of the trial were adequately met. Yet the document was not disclosed.

Now, the quandary that we are in today is the Justice Department,

unsure of what is going to happen in the courtroom, would like us to

take that classification stamp off the document before the trial even
‘begins. If we do that, we are then in a position where even if the docu-

. ‘ment is not used in evidence, or is admitted as it was in K ampiles with-
.out public disclosure, someone has, according to the logic of the system,

made a finding that it no longer requires protection against disclosure,

:and again the logic of the system says you can’t stuff the cat back

] in the bag. , : . ST
This hasn’t occurred yet, but T would be very concerned about what

-would happen if someone made a Freedom ofglformation Act request

for that document subsequently and we had to litigate the validiti;; of

em

‘the classification after removing the markings and then putting t
back on after the trial.

Mr. Mazzorr. Refresh my memory. In the Kampiles case, did the
-attorney for Kampiles have access to the unexpurgated technical
-manual ? : v .

Mr. Siuver. I will have to defer to the expert on that.

Mr. Lapaanm. Yes, Mr. Mazzoli, subject to a protective order, the
‘provisions restricting the right to further disseminate that informa-
“tion, also restricting the right to make disclosure with respect to

particularly those parts of it which were deleted from the copy that
-was placed into evidence at the trial.

Mr. MazzoLL. So a copy was placed in evidence with deletions in it.
_However, the attorney had seen the original and was just by reason of
-this .protective order prohibited from disseminating that. deleted

material plus all the other, all the rest of the classified document, and
-the attorney couldn’ develop any positions in trial which would involve
-the disclosure of this deleted material. S

Mr. Laraam. Not without an additional authorization from the
-court, which he never sought. :

- Mr. Mazzou1. Right. . - o .

Mr. Silver, let me ask you, you were here I guess it was months ago
-when we had a panel. I think Tony was here with the gentleman from
-the Justice Department, Mr. Keuch, and it became pretty evident that

¢ “there was not a lot of cooperation; that threre was sort of a tension;: °
:and yet subsequently we found out that maybe things might improve.
".Before you went to the: CTA, or even since that time, have you sensed
any positive change in the handling of these cases as a result of just.a
“better use of current rules and regulations and better contact between
parties, and basically would that be enough or do you believe you need
-some legislation like this? . : . :

Mr. Stver. I believe quite strongly we need the legislation. I don’t

“think the relations between the intelligence agencies and the Justice
Department are any different today than they were the last time Mr.
‘Lapham and T and Mr. Keuch testified here, and as we said then, there
‘1s cooperation, and particularly at the senior levels, between the gen--
-eral counsels and-Mr. Heymann, for example, but ‘there is an inherent -
tension, and as the going gets hotter and heavier, the relations tend-to
‘become frayed. .
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The prosecutor wants to take into court the best case that he can. If
1 were a prosecutor, I would certainly follow that course. That means:
that even if he is convinced in his heart that he can win with one unit
of evidence, if there are five units of evidence lying around, he would
like to throw them all at the jury. ) )

I feel that it is my responsibility in dealing with the Justice Depart--
ment in a case like this to try to persuade them to take as little as min-
imally possible if the additional evidence would cause damage to the- .
national security from the intelligence community’s perception. And
there is a certain war of nerves or game of chicken that goes on up to-
the day the trial opens in that kind of situation that is basically un-
healthy for the intelligence community and for the whole system of’ .
justice, in my view. .

Mr. Mazzorr. Well, I certainly thank you very much. You have been:
very helpful. ‘

" Mr. Murery. Does counsel have any questions?

Mr. O’NxuiL. Mr. Silver, in section 6(c) (2) of 4745 the Government
presents a standard for admissibility which is somewhat different from
that which pertains under the Rules of Evidence. Something must be-
relevant and material to the element of the offense, a legally cognizable-
defense and otherwise admissible as opposed to being simply relevant
or admissible, and it has been suggested that this would presently be-
permissible in the Federal courts along a theory which closely parallels:
that advanced in the Rowviaro case. That is different from the subcom-
mittee’s approach.

.Can you describe why you feel that is the appropriate standard ?

Mr. Sitver. I believe that the thinking behind this is an attempt in
confronting. the graymail phenomenon to-deal with the- situation of:
evidence that is in some fashion relevant in ‘the largest sense of the:
word, but is not probative, in some cases may even be counterprodac--
tive to the defense position, but which for graymail or blackmail tac-
tics, the defense is attempting to put into evidence. The attémpt here
was 'to, staying always within the limits of the Constitution and of”
fundamental principles of fairness, to narrow down in the area of”
classified information the issues to those things that need a standard -
both of relevance and of .materiality to the offense or an element of’
défense that is legally cognizable. There are, of course, a lot of ele-
ments of defense that may be tactically useful in the sense of throwing-
dust in the eyes of the jury or inflaming their passions. In ‘some
criminal cases where there are no other considerations at issue, a fairly-
wide. latitude is-allowed to the defense, but in a case where national’
éee;;r;ty information is involved, I feel that a stricter standard of
relévance and materiality is appropriate. A ! s
'“"Mr. O/NEIL. Do you view it as simply a stricter standard for what-
might marginally be relevant, or do you:consider it a balancing
bétween a national security cormcern that might bé applied to that-
particular piece of information and the marginal relevance ? R
-How would you characterize it? .. =~ - - o
. Mr. Stver. T'don’t think the language of the statute invites balanc--
ng. It attempts to establish a standard. Now, in its application I sup-
posé that materiality being a judgrhent call, there may be some element:
of balance involved. But it is not a balancing standard. = ' o

Mr. O’NEir. Thank you. :
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Mr. MureraY. Counsel ?
Mr. GoLpmaN. Section 111 of the committee bill states that the Gov-

ernment shall notify the defendant regarding certain portions of ma-
terial that it is going to bring into evidence at trial. This was put in,
1 believe, primarily to cover a case where adefendant is charged with
transmittel of a 500-page document and the Government wants to refer
only to maybe 10 pages. ) o ) . .

Do you see any reason for inclusion in this section of a provision
that would limit the defendant’s inquiry into the nature of the material
to those areas that the Government has already specified it would
concentrate on ? .

Mr. Siuver. That is, in effect, the theory of the administration’s bill,
and it seems to me that what is provided 1n secion 111 would be, in any
event, a necessary consequence of the kind of procedures that are set
up in the administration bill because the prosecution, under the ad-
ministration bill, let’s say in your 500-page document where the admin--
istration wanted to rely only on the first 10 pages, would be seeking an
order from the court to excise 490 pages for purposes of trial, and that
would give notice to the defendant.

I view the underlying principle of procedural techniques embodied
in the administration bill as that of the right of the prosecution, which
has the. burden of proof, to choose the evidence and the elements on
which it wants to base its case. Since the Government wants to go into
court with a weaker case than it conceivably could bring in order to
protect other valid governmental interests, then all we are asking is
that matters extraneous to that case not be brought into evidence and
brought into jeopardy by the defendant.

Mr.?GOLDMAN. Well, then, is section 111 as it is worded now inade-

uate?
1 Mr. Siuver. I-don’t think it is inadequate. It may turn out in prac-
tice to be superfluous if the procedures provided for in the bill are
followed. ' ‘

Mr. Gorpman. Thank you, Mr. Chairman. ' ‘ :

Mr. Murery. Thank you, Mr. Silver. We appreciate your testimony
again and your great service to this subcommittee.

Our last witness this afternoon is Mr. Lapham, formerly the Gen-
eral Counsel of the CIA. Admiral Turner had to search long and hard
to find Dan Silver to replace Mr. Lapham because he was such a truly
valuable legal adviser. He was and is one of the most convincing wit-
nesses to appear before the subcommittee. o o -

"~ Tony, we welcome you once again and look forward to your testi-
mony. ST

STATEMENT OF ANTHONY A. LAPHAM, FORMER GENEBAI:-'
COUNSEL, CENTRAL INTELLIGENCE AGENCY . . * '

Mr. Lapuam. Thank you, Mr. Chairman. It is a pleasure to be
bacl even though I am appearing today obviously in a private capacity
and not as a representative of the Director of Central Intelligence.

I am thankful for the opportunity to testify regarding H.R. 473
and H.R. 4745, both of which would regulate the hatidling and use of
classified information in Federal prosecutions. B g
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On virtually every page of these two bills there appear provisions
that would deal with various problems that plagued both the Depart-
ment of Justice and the intelligence agencies throughout the 3-year

eriod of my service as General Counsel of CIA, ending this last May.

ooking back on that 3-year experience, I now believe that some of
the problems we encountered would never have arisen at all, and many
others could have been much more easily and safely resolved, without
impairing the fair trial rights of any defendant, had there been on
the books legislation of the kind this committee is now considering.
For that reason and others, I support the legislation, and I believe that
its enactment would improve the administration of criminal justice in
those cases, seemingly increasing in number, in which classified in-
formation is of true or asserted relevance.

As matters stand today, it is anybody’s guess how classified mate-
rials-will be handled in any particular case. There are few fixed points .
of reference or accepted ground rules in this regard, and as I testified
at the committee’s background hearings last January, the issues have
an unpleasant way of coming into focus late in the day, on the eve
of trial, or during trial itself when there is little chance for reasoned
judgment or thoughtful weighing of competing interests or alternative
courses of action. Granting that there may be unpredictable issues
in any criminal case, in too many instances even predictable issues
with national security aspects are not forced to the surface in time
to permit a measured response. It is also a fact that matters of an
apparently routine nature, capable of standardized treatment from
.one. case to the next, as for example the terms of protective orders
under which classified materials are made available to defense during ..
discovery and the conditions under which such materials are main-
tained and safeguarded before, during and after trial, are subject to
ad hoc and differing resolutions depending on the preferences of in-
.dividual prosecutors and judges. One- result of all this is that the
process of reconciling law enforcement interests and national security
interests is more uncertain, more hectic -and disorderly, and more
-dangerous to both interests than it needs to be. ,

The central purpose of the proposed legislation, as I conceive it, is
to cut down the uncertainty and the risk, so that prosecutions are not
needlessly abandoned or legitimate secrets are not needlessly exposed,
without diminishing the rights of the defendants. The second element
of this purpose is of critical importance. So far as I know, nobedy
favors the idea of creating a disadvantaged class of defendants whose
rights would be traded or balanced away in order to serve national -
security objectives, and I could not support the legislation if I thought
it was intended to have such an effect. Instead, however, the general
idea of the legislation, again according to my conception of it, is to
stay within the framework of the existing Federal Rules of Evidence
and Criminal Procedure, and on the one hand to articulate a set of re-
-quirements that are consistent with those rules and on the other hand
‘to make explicit certain authorities that are now implicit in those
rules. With a few execptions, some of which are admitedly controver-

.-sial, there.are.no provisions in either of the two proposed bills that.
would either require or authorize any step or procedure that could not
'be required ‘or authorized today, drawing on existing sources of judi-
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cial authority and discretion. Indeed, many of the procedures pres-
cribed by these bills have already been utilized at one time or an-
other. Were these bills to be enacted, therefore, the net effect would
be not so much to establish a new and distinctive body of law appli-
cable to cases in which national security information was at stake as it
would be to pull together in a consolidated format various procedures
that have already been employed or that are potentially available in
such cases, and to state a congressional direction that these procedures
be applied in a uniform manner. ‘

As between H.R. 4736 and H.R. 4745, my view is that the latter is
the better bill, although I agree with both Mr. Heymann and Mr. Silver
that the similarities are more important than the differences, and that
either bill would represent an advance as against the present state of
affairs, The fundamentals that should be preserved in any version of
the legislation, and that are common to both the proposed bills are, in
my opinion, as follows.

First, there should be a prior notice provision of the kind contained
in section 102 (a) of H.R. 4736 and section 5 of H.R. 47 45, and supple-
mental provisions of the kind found in sections 102(f) and 8(d) of the
respective bills, to take care of situations in which defense counsel em-
barks on a line of inquiry that calls for the disclosure of classified
information not authorized to be disclosed by pretrial ruling.

Second, there should be an in camera opportunity for the Govern-
ment to contest the admissibility of any classified information that a
defendant declares an intention to use, and to obtain judicial rulings
on that issue prior to the intended disclosure, as provided by section
102 and 6 of the respective bills.

Third, there should be provisions such as those in sections 103 (a)
and 109 (b) of H.R. 4736 and sections 4(b) and 6(c) (3) of H.R. 4745,
authorizing trial courts to consider and approve alternatives to the
disclosure of classified information, as for example summaries or ad-
missions of fact, whenever the alternative can be shown to be of equiva-
lent value in terms of the ability of the accused to prepare or present
a defense. :

And fourth, there should be a provision, as in sections 105 (b) and 7
of the respective bills, granting the Government at least a limited
right of interlocutory appeal from adverse trial court determinations
authorizing the disclosure or use of classified information.

I would react favorably to any legislation built around the funda-
mentals to which I have just referred. In saying that, however, T do
not mean to slight the other provisions in the proposed bills or to sug-
gest that a bill narrowed to its essentials would be the best of all pos-
sible bills. On the contrary, because the goal is to reduce the guesswork
and the risk in cases involving national security information, I favor
a more comprehensive legislative approach.

So, for example, I would hope that any bill would include protec-
tive order provisions, and on this score I think section 4(a) of H.R.
4745 is preferable to section 109(a) of H.R. 4736 because the former
contains guidance as to the appropriate contents of a typical protec-
tive order, leaving less room for random decisions and promoting uni-
formity. Similarly, I strongly favor the provisions in sections 110
and 9 of the two bills regarding the adoption of security procedures
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to govern the storage and safeguarding of classified materials in judi-
cial custody. I also favor the provisions in section 8 (a) through (c)
of H.R. 4745, which have no counterpart in the other bill, regarding
the introduction of classified evidence. :

So far as concerns the actual detail of the two bills, I have little to
add to Mr. Heymann’s August testimony which covered the subject
rather thoroughly and with which I very largely agree. I would like,

however, to comment on some of the objections that have been voiced d
with respect to the administration bill.

One of the principal objections has to do with section 10 of H.R.
4745 which would amend the Jencks Act in such a way as to authorize v

prior statements of Government witnesses to be withheld from the de-
fense insofar as such statements were found to be both properly classi-
fied and consistent with the trial testimony of the witness. I am not
aware that the Jencks Act has been a frequent or serious obstacle to the
prosecution of cases involving national security information, and in
any event, I think the objection to the proposed amendment is well
founded. The consistency of a prior statement and the trial testimony
of a witness is not a true or complete test of its utility to the defense
for purposes of cross examination, and it therefore seems to me that
the proposed amendment indeed does have the potential for depriving
a defendant of material that is more than marginally relevant to the
defense. If section 10 is to be retained at all, T would soften its impact
by providing instead that prior statements may be withheld only inso-
far as a court determines that they are properly classified and that
they contain nothing of material value to the defense. The consistency
of the statements and the testimony could be one pertinent factor in
making such a determination, but it should not be the only permissible
factor to consider.

There is one other aspect in which I believe that TL.R. 4745 tilts the
balance unfairly against an accused. Section 4(b) (1) of that bill pro-
vides that where classified materials are properly within the scope of
discovery, a court nevertheless must approve Government requests to
make an alternative form of disclosure, as for example a summary or
admission of fact, “unless the court determines that disclosure of the
classified information itself is necessary to enable the defendant to
prepare for trial.” Section 6(b) (3) sets forth a comparable standard
with regard to disclosures to be made in trial settings rather than dis- -
covery settings. For my own part, I doubt that courts could often make
the strong affirmative findings in favor of the defense that are con-
templated by these sections, especially given the fact that the finding
will generally be based on ex parte proceedings from which defense
counsel is excluded. T would adjust these provisions so as to authorize
alternative forms of disclosure only if a court determines that such
action would not materially impair the ability of the accused to prepare
or present a defense. In other words, I woul modify the nature of the
required findings in such a way as to place somewhat more of a burden
on the Government to justify an alternative form of disclosure. I
would also add a provision to section 4 (b) requiring notice to a defend-
ant whenever an alternative form of disclosure is approved, so as to
make possible the exercise of the statutory right of objection to this
procedure.
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For the rest, I do not agree with the objections that have been
lodged against FLR. 4745, although I believe at least some of these
objections could be accomodated without doing any real violence to
the legislation. I particularly do not agree with what I regard as the
underlying premises of some of the objections, namely, that there is no
proper place in criminal proceedings for any e parte proceedings and
that under all circumstances the defendant has a guaranteed right to

v participate in all deliberations as to what materials are relevant to
the defense.

I commend the committee for its efforts to develop legislation in this

.1 complicated field, and I would be pleased to answer any questions.
b ~ Mr. Murery. Mr. Lapham, that is the second bell. Would you be
kind enough to wait? We can come back. We shouldn’t be more than
5 minutes.

Mr. Lapram. No problem at all.

[ A brief recess was taken.]

Mr. Murery. The meeting will come to order.

Mr. Lapham, what do you think of the proposals we have received
suggesting that we legislate changes in the Federal rules rather than
the permanent statute as considered in the various bills before us?

Mlx)'. Larram. I think the principal disadvantage of that approach,
Mr. Murphy, is that it cuts up the bill into as many different pieces
as there are different rules that might have to be amended or modified
to pick up all that is in this legislation. One of the advantages of the
other approach, I think, is that you keep in one place where somebody
can see at one time something like a procedural manual for national
security cases, and I think that is a benefit that you shouldn’t lightly
give up. There are other ways to accomplish the kind of reviews that
would occur if the legislation took the form of amendments to the
rules. One way, I suppose, would be to write a sunset provision into
the law requiring a congressional review at the end of a period of
years so that various committees and professional bodies and so forth
could be called upon to state their opinion at that time as to how well
this legislation had worked. T think on balance I tend to prefer the

- approach that is embodied in these bills.

Mr. Murery. Mr. Mazzoli ?

Mr. Mazzour. Thank you, Mr. Chairman.

Mr. Lapham, welcome, of course, and we wish you well.

You were here before, and You were part of the panel which included
Mr. Silver and Mr. Keuch in which it became evident to the subcom-
mittee that there was confusion or at least some concerns as to the
willingness of the parties to work together.

Are you satisfied that despite the very best working relationship
that can be developed, there is still a need for this kind of legislation
which is before the subcommittee to solve the problem?

Mr. Laraam. Yes. I'm convinced in my own mind, Mr. Mazzoli,
that there is a genuine need for this legislation. It is true that one
of the consequences, I think, of not having the legislation is that
more misunderstandings occur between the Department and the in-
telligence agencies than would occur if this sort of guidance was
written into the law.

_T also think, Mr. Mazzoli, that the country has paid some price by
virtue of the fact that no legislation of this sort existed. The price
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doesn’t take alone the form of misunderstandings between intelli-
gence agencies and the Department of J ustice. It takes other equally
serious forms. It may, for all I know, create something of a public
perception that there is a class of favored defendants who are in a
position to exploit the judicial system because of their access to
secrets. My impression is that Mr. Heymann feels that there is that
sort of a public perception. The price has been paid in terms of prose-
cutions that have been abandoned, although there have been very v
few of them, that might otherwise have been successfully under-
taken, and I think frankly we have been lucky as a country that the
price hasn’t been worse. ‘

As T said when I was speaking from the back bench here a moment ¥
ago, there have been any number of cases, more than I like to think
about anymore, when some very important prosecutions very nearly
floundered because we couldn’t find in the time that was available, or
very nearly couldn’t find answers to the kind of questions that this
legislation would help to resolve.

Mr. Mazzort. You said something today which was akin to what
Mr. Lacovara said this morning—he used the term synthesis of tech-
niques, and you I think said today that these all had precedents, that
they are being used at different times, different places by different
julges and in different circumstances. But you still feel like Mr. Laco-
vara that there is a point and purpose in stating these and writing
them into a piece of legislation, and could you expand on that? I think
that is probably going to be one area that we as a committee are going
to have to answer to the full House. If these have precedent, 1f the
judges can use them, if these aren’t unique and novel, then why should
we put these down on another piece of legislation, more paperwork
and so forth ¢

Mr. Larram. T think one aspect of the answer is that it isn’t al-
together correct to say that this proposed legislation is built on an
existing framework of law and procedure. That is largely true, and
T think that is a very important consideration. There are some excep-
tions, however. Take, for example, the rights that are granted to
the Government to pursue interlocutory appeals from adverse trial N
court determinations. There is nothing in the law today that author-
izes the Government to do that, and indeed, the ITT cases provide a
recent example of a situation in which no right of appeal was
available.

So there are some features of the legislation that represent new
authority.

For the most part, though, what is happening here, at least as I
see this bill, is that you are pulling together a set of procedures
authorized by the rules as they now stand. The benefit you are going
to get from doing it is greater certainly in the acceptance and ap-
plication of these procedures. Today the situation is you can go to
a district court in this particular district, and there is going to be
one outcome. You can go to the district court in another district on
exactly the same issue, and you are going to come out in a rather
drastically different place. So what you are accomplishing is to in-
crease the likelihood that there is going to be an orderly and uni-
form process followed in these cases.
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It is not so much a matter that it couldn’t happen today. It rather
is a matter that it doesn’t happen today. '

Mr. Mazzowr. Le me ask you one last question. It is very hard, I am
sure, for you to answer this question, but assuming you represented
Kampiles—as I say, it is a very hard leap of faith, but assuming
that you represented him, and assuming that the committee bill were
the law of the land, would you fee] that the committee bill gave you
the opportunity to protect your client and to develop for him the
very best kind of defense ?

Mr. Lapaam. By committee bill you mean H.R. 47867

Mr. MazzoLr. Yes.

Mr. Lapuan. I would probably say no but I think I would believe
yes.
Mr. Mazzort. All right, how about the administration bill?

Mr. Laraam, I Wou%d say no more loudly with respect to the ad-
ministration proposal, particularly because of the Jencks Act fea-
ture of the bill which I am personally opposed to, but also because
of the other features of the bill, particularly I think the require-
ment that it be shown that ¢lassified material is both relevant and
material to my side of the case before I had any entitlement to use it.

Mr. MazzoL. Would the answer be pretty much the same answer
with respect to the Biden bill, a fairly louder no than you would have
as to the committee bill ¢

Mr. Lapuam. I think so, Mr. Mazzoli, but I haven’t in the last
week or so reviewed the Biden bill, so I am not comfortable about
answering.

Mr. Mazzorr. Thank you very much. That’s all the questions I have.

Mr. Mureny. Counsel ?

Mr. O’Ne1L. Mr. Lapham, one of the issues presented with these two
bills is when the court ought to receive the submission of the Govern-
ment on the sensitivity of the national security information that is
at issue, before or after the court makes its, determination on rele-
vance or admissibility. What is your feeling?

Mr. Lapuam. It is a very hard question, My feeling is that H.R.
4745 makes sense and that the broper time to make that showing to
't}}:e judge is before he makes his ruling. Let me tell you why I think
that,

There will be some instances in which the defendant and the de-
fense counsel don’t know where they are in the case, don’t know what
they have stumbled across. They have asked a question either in dis-
covery, or it could happen in the trial itself, and they don’t know
what the answer is, but it happens that the answer is a secret. Now,
this is not too far distant from circumstances which have actually
occurred.

Now, I don’t think the Government should be forced into an ad-
versary setting with defense counsel in the room, when the nature of
1ts argument is that a particular classified item of information should
not be disclosed to the defense at all, Tts position is going to be in
that context, we don’t believe that this fact is relevant or that the
defendant has a need or a right to know it. You have lost the argument
already if defense counsel is in the room, and therefore I think there
has to be a means by which you can make the argument in an ex parte
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fashion. And that is one of the reasons why I think it makes the best
sense to make the disclosure to the judge before he is called upon to
make the admissibility ruling. :

Besides that, there is a very practical consideration here, and that
is that judges just don’t like to make rulings about anything unless
they know what is involved, and you will always be facing a judge

- who is going to be saying, you know, why are you asking me to do
this? I don’t even know what the secret is. And he is going to be far
more reluctant to make determinations in the Government’s favor,
even though they may be well justified, if he doesn’t know what all
the considerations are.

Mr. O’NEir. Could you explain to us why you feel as well— _

Mr. Lapmam. T think also that if a judge has to make a ruling, this

- fact either is or isn’t relevant, that is the ruling he is being asked to
make, and he rules without understanding the national security con-
siderations, then under the committee bill what will happen is that
the Government will then go back and tell him look, the secret really
was this, Judge, and because this is the secret, you now have to approve
an alternative form of disclosure. Well, the judge is going to get very

_ irritated at that point and say well, why didn’t you tell me? You put
me through that process of trying to figure this thing out and now
you tell me that this is a terrific secret. ' '

Mr. O’Nerr. Well, in the administration approach, the decision he
makes isn’t whether it is relevant, it is whether it is relevant and ma-
terial. That’s the first point. .

How does that affect the difficult nature of the decisions he has to
make? Does it make it a little easier for him?

Mr. Laraam. I’m not sure I know the answer to that, Mr. O’Neil.
The distinction between something being relevant and something be-
ing relevant and material may be paper thin and it may be a nonexist-
ent distinetion for all I know. I am not sure I really understand the
distance that separates those two standards, and therefore I have
trouble coping with that last question. '

Mr. O'NEirL, Well, I guess that would be the problem we would have,
too. It would be difficult for us to understand. The Government has a
theory which I suppose it intends to develop case by case. That stand-
ardkis certainly going to affect the kind of decision the court has to
make. .

Mr. Lapuanm. T must say I doubt that proposition. I think when it
comes time to deal with classified information, assuming it is properly
classified, a judge is going to apply, whatever you call it, he is going
to apply a somewhat higher standard of relevance than he probably
otherwise would. I don’t think you are going to see judges letting in
classified information just because there is some theory that it has some
tenuous probative connection with some issue. He is going to take a
harder look and apply, probably not calling it by this name, but apply
a bit stricter standard. I have no doubt of that.

Mr. O’Nzrw. Well, one last question, Mr. Chairman.

Title, IT of 4736 provides mandated standards by which the Depart-
ment of Justice will reach a decision on the prosecutability of a case
involving classified information, then requires reports to the commit-
tees of Congress when decisions are made not to prosecute. What do
you think of the efficacy or value of that? '
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Mr. Lapaam. As to the guidelines, I agree heartily with what Mr.
Silver said & moment ago. I think we could sit around this table and
write those guidelines in 10 minutes and you would find them totally
uninformative. What they are going to say is, you consider the im-
portance of the case, the seriousness of the offense, the importance of

" the information, the likelihood of success, the credibility of the wit-
nesses and then you decide, and that the decision must be made by some
high ranking official in the Department of Justice. So I think you are
golng to get nothing for your money by requiring a set of guidelines.

As to the oversight provision, I see that less in terms of a separation
of power issue than as a practical kind of issue. I believe that the
reporting provision is an unnecessarily blunt and inflexible instrument,
of oversight. You don’t need, it seems to me, a report every time this
kind of a case. happens, along with a statement of the reasons for it
and so forth, because if there is a publicized case or a case that interests
the committee, there isn’t any reason that you can’t call upon the
appropriate officials to come and explain to you what happened any-
way. .

Beyond that, I think what you are talking about here is more a
matter of oversight of the prosecuting functions of the Department
of Justice than it is the oversight of intelligence activities, and if you
write these report requirements into the bill, directing that the reports
come to the House Intelligence Committee and to the Senate Intelli-
gence Committee, it won’t be long before there is also in the bill a re-
quirement that the reports go to the Judiciary Committee in the House,
the Judiciary Committee in the Senate, and before you know it, you
are going to have these reports scattered all over town, and at that

int i 1p the balance against the requirement rather

at point that the oversight is just: generating
pieces of paper which turn out to be harmful rather than helptul.

Mr. Murpay. Counsel ? '

Mr. GorLpmaw. Do the problems which these bills are designed to
take care of, in your experience, prevent in any way leak investiga-
tions because it is felt that even if you found the culprit, that there
would be a problem of graymail, or are they just two different cases
I mean, we have heard many reasons why leaks are not followed up,
why there is a problem, why they are not investigated, but this is
not one of the problems. ’

Mr. Laraam. T don’t see a connection. I may be missing something.
I.don’t see a connection. You have heard me express my pet theories
on that particular subject. They don’t have anything to do with any-
thing in this bill.

Mr. Goroman. OK ; thank you.

Mr. Murery. Thank you very much, Tony. We appreciate you be-
ing here, and good luck to you in your new pursuits.

Mr. Lapuam. Thank You very much, Mr. Chairman.

Mr. Muresy. The meeting is adjourned.

[Whereupon, at 2:30 p.m., the subcommittee recessed subject to the
call of the Chair.] .
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APPENDIX I

|
96TH CONGRESS
18T SESSION ° ° 473

To establish certain pretrial and trial procedures for the use of classified
information in connection with Federal criminal cases, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

Jury 11, 1979

Mr. MurpHY of Illinois (for himself, Mr. BoLanD, Mr. McCLORY, Mr. ZABLOCKI,
Mr. BurLison, Mr. AspiN, Mr. Rosg, Mr. Mazzou, Mr. MINETA, Mr.
FowLER, and Mr. DANIELSON) introduced the following bill; which was
referred jointly to the Committee on the Judiciary and the Permanent Select
Committee on Intelligence

A BILL

To establish certain pretrial and trial procedures for the use of
classified information in connection with Federal criminal
cases, and for other purposes.

1 Be it enacted by the Senate and House of Representa- .
2 tives of the United States of America in Congress assembled,
3 That this Act may be cited as the “Classified Information .

4 Criminal Trial Procedures Act”.l
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States of an indictment or information in a United States
district court, any party to the case may request a pretrial

conference to consider matters relating to classified informa-
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1 TITLE I—PROCEDURES FOR DISCLOSURE OF

2 CLASSIFIED INFORMATION IN CRIMINAL

3 CASES
* 4 PRETRIAL CONFERENCES

5 SEc. 101. At any time after the filing by the United
h 6

7

8

9

tion that may arise in connection with the prosecution. Upon
10 such a request, the court shall promptly hold a pretrial con-
11 ference to establish a schedule for any request for discovery
12 of classified information and for the implementation of the
13 procedures established by this title. In addition, at such a
14 pretrial conference the court may consider any other matter
15 which may promote a fair and expeditious trial.

16 - PROCEDURES FOR DISCLOSURE OF CLASSIFIED

17 INFORMATION

18 SEC. 102. (2)(1) Whenever a defendant in any Federal
19 prosecution intends to take any action to disclose or cause
20 the disclosure of clas'sified information in any manner in con-
21 nection with such prosecution, the defendant shall, before
22 such disclosure and before the trial or any pretrizﬂ hearing,
23 notify the court and the attorney for the United States of
24 such intention and shall not disclose or cause the disclosure

25 of such information unless authorized to do so by the court in
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accordance with this title. Such notice shall include a brief
description of the classified information that is the subject of
such notice.

(2)(A) Within ten days of receiving a notiﬁcation under
paragraph (1) or otherwise learning before the trial or any
pretrial hearing that any action of a defendant will require or
is likely to result in the disclosure of classified information at

the trial or such pretrial hearing, the United States, by writ-

© 0 a1 & Ot &~ w N

ten petition of the Attorney General, may request the court

[u—y
o

to conduct a proceeding to make all determinations concern-
11 ing the use, relevance, or admissibilify of the classified infor-
12 mation at issue that would otherwise be made during the trial
13 or a pretrial hearing. Upon such a request, the court shall
14 conduct such a proceeding.
15 (B) Any proceeding held pursuant to a request under
16 subparagraph (A) (or any portion of such proceeding specified
17 in the request of the Attorney General) shall be held in

" 18 camera if the Attorney General certifies to the court in such
19 petition that a public proceeding may result in the disclosure
20 of classified information.
21 (C) If a request for a proceeding under this subsection. is
22 not made within ten days or if, at the close of such a proceed-
23 ing, the determination of the court regarding the -use, rel-
24 evance, or admissibility of the classified information at issue

95 is favorable to the defendant, the court shall authorize the:
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defendant to disclose or cause the disclosure of the classified

[y

information at the trial or at any pretrial hearing, but such
disclosure may not be made before the time for the United
States to appeal such determination under section 108 has
expired. If the United States takes such an appeal, such dis-
closure may not be made until such appeal is decided.

(b)(1) Whenever a defendant in a Federal prosecution

intends to take any action to disclose or cause the disclosure,

© @ I O Ot W N

during the trial or any pretrial hearing, of any classified infor-

[
o

mation and the defendant has not given notice under subsec-

[y
[y

tion (a)(1) with respect to such disclosure because the interest

-t
-]

of the defendant in such disclosure reasonably could not have

[y
w

been anticipated before the expiration of the time for giving

[y
'S

such notice, the defendant shall, before taking such action,

[y
(54

notify the court and the attorney for the United States of
- t

such intention and shall not disclose or cause the disclosure

e
-1 O

of such information unless authorized by the court to do so in

—
(0]

accordance with this title. Such notice shall include s brief

[y
=]

description of the classified information that is the subject of

such notice.

N
- O

(2)(A) Within forty-eight hours of the receipt of a notifi-

[
(]

cation under paragraph (1), the United States, by written pe-

(3]
w

tition of the Attorney CGieneral, may request the court to con-

[\
>

duct a proceeding to make all determinations concerning the

[
(314

use, relevance, or admissibility of the classified information at
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issue. Upon sich-a request, the court shall conduct such a

proceeding.

(B) Any proceeding held pursuant to a request under

subparagrdph (&) (or any portion of such proceeding specified
in the request of the Attorney General) shall be held in
camera if the Attorney General certifies to the court in éuch
petition that a public proceeding may result in the disclosure

of classified information.

W o0 -1 & Ot o W N =~

(C) If a request for a proceeding under this subsection is

not made within forty-eight hours or if, at the close of such a

p—t
[

p'roceedix}g,‘the determination of the court regarding the use,
relevance, or admissibility of the classified information at
issue is favorable to the defendant, the court, subject to the
provisions of section 106, shall authorize the defendant to
disclose or cause the disclosure of the classified' information
at the trial or any I;retrial hearing, but such disclosure may .
not be made before the time for the United States to appeal
such determination under section 108 has expired. If the
United States takes such an appeal, such disclosure may not
be made until such appeal is decided. In any order of the
court under this subsection that is favorable to the defendant,
the court shall specify the time to be allowed the United
- States to appeal such order under section 108.
(c)(1) Whenever the United States learns during a crimi-

nal trial or a pretrial hearing in connection with a criminal
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trial (other than by notification pursuant to subsection (b)(1))
that any action of the defendant will result in, or is likely to
result in, the disclosure of classified information which has
not been the subject of pretrial notice under subsection (a),
the United States, by written petition of the Attorney Gener-
al, may request the court to conduct & proceeding to make all
determinations concerning the use, relevance, or admissibility
of the classified information at issue. Upon such a request,
the court shall conduct such a proceeding.

(2) Any proceeding held pursuant to a request under
paragraph (1) (or any portion of such proceeding specified in
the request of the Attorney General) shall be held in camera
if the Attorney Greneral certifies to the court in such petition
that a public proceeding may result in the disclosure of classi-
fied information.

(3) I, at the close of a proceeding held pursuant to this
subsection, the determination of the court regarding the use,
relevance, or admissibility of the classified information at
iss_ue is favorable to the defendant, the court, subject to the
provisions of section 106, shall authorize the defendant to
disclose or cause the disclosure of the classified information
at the trial or at any pretrial hearing, but such disclosure
may not be made before the time for the United States to
appeal such determination under section 108 has expired. If

the United States takes such an appeal, such disclosure may
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not be made until such appeal is decided. In any order of the v
court under this subsection that is favorable to the defendant,
the court shall specify the time to be allowed the United
States to appeal such order under section 108.

(d) Upon receiving a request from the United States for
a proceeding under' subsection (a)(2), (b)(2), or (c)(1), the €
court shall issﬁe an order prohibiting the defendant from dis-

closing or causing the disclosure of the classified information

© 0 A1 & Ot = w N =

at issue pending conclusion of the proceeding.

[y
(=)

(e) Before any proceeding is conducted pursuant to a
11 request by the United States under subéection (a)(2), (b)(2), or
12 (c)(1), the United States shall provide the defendant with
18 notice of the classified information that is at issue. Such
14 notice shall identify the specific classified information at issue
15 whenever that information previously has been made availa-
16 ble to the defendant by the United States. When the United
17 States has not previously made the information available to
18 the defendant, the information may be described by generic
19 category rather than by identification of the specific informa-
20 tion of concern to the United States.

21 (f) During the examination of a witness by a defendant
22 in any criminal proceeding, the United States may object to
23 any question or line of inquiry that may require the witness
24 to disclose classified information not previously found to be

25 admissible in accordance with the procedures established by
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fuy

this title. Upon such an objection, the court shall take such
action to determine whether the response is admissible as
will safeguard against the disclosure of any classified infor-
mation. Such action may include requiring the United States
to provide the court with a proffer of the response of the
witness to the question or line of inquiry anticipated by the
United States and requiring the defendant to provide the

court with a proffer of the nature of the information sought to

®© W I O Ot W N

be elicited.

p—
(=]

ALTERNATIVE PROCEDURE FOR DISCLOSURE OF

—t
fory

CLASSIFIED INFORMATION

[y
[\

SEc. 108. (a) Upon any determination by the court au-

-t
(V]

thorizing the disclosure of specific classified information

[y
'S

under the procedures established by section 102, the United

—
ot

States may move that, in lieu of the disclosure of such specif-

[y
(2]

ic classified information, the court order—

[y
-3

(1) the substitution for such classified information

[y
o o)

of a statement admitting relevant facts that the specific

—
©

classified information would tend to prove; or

[ 3]
(=]

(2) the substitution for such classified information

]
—

of & summary of the specific classified information.

[N
n

The court shall grant such a motion of the United States if it

]
<o

finds that the defendant’s right to a fair trial will not be pre-

| 7
B~

judiced thereby. The court shall hold a hearing on any motion
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under this section. Any such hearing shall be held in camera
at the request of the Attorney General.

(b) The United States may, in connection with a motion
un_der subsection (a), submit to the court an affidavit of the
Attorney General certifying that disclosure of the classified
information would cause identifiable damage to the national
security of the United States and explaining the basis for the

classification of such information. If so requested by the

© 00 1 O Ot o= W o

United States, the court shall examine such affidavit in

(oY
o

camera and ex parte.
SEALING OF RECORDS OF IN CAMERA PROCEEDINGS

Sec. 104. If at the close of an in camera proceeding
under this title (or any portion of a proceeding under this title
that is held in camera) the court determines that the classi-
fied information at issue may not be disclosed or elicited at
the trial or any pretrial hearing, the record of such in camera
proceeding shall be sealed and preserved by the court for use
in the event of an appeal. |
PROHIBITION ON DISCLOSURE OF CLASSIFIED INFORMA-

TION BY DEFENDANT; RELIEF FOR DEFENDANT WHEN

UNITED STATES OPPOSES DISCLOSURE

SEc. 105. (a) Whenever the court denies a motion by
the United States that it issue an order under section 103(a)

and the United States files with the court an affidavit of the

Attorney General objecting to disclosure of the classified in-
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formation at issue, the court shall order that the defendant
not disclose or cause the disclosure of such information.

(b) Whenever a defendant is prevented by an order
under subsection (a) from disclosing or causing the disclosure
of classified information, the court shall dismiss the indict-
ment or information. However, when the court determines
that the interests of justice would not be served by dismissal
of the indictment or information, the court shall order such
other action, in lieu of dismissing the indictment or informa-
tion, as the court determines is appropriate. Such action may
include-—

(1) dismissing specified counts of the indictment or
information;

(2) finding against the United States on any issue
as to which the excluded classified information relates;
or |

(3) striking or precluding all or any part of the
testimony of a witness.

FAILURE OF DEFENDANT TO PROVIDE PRETRIAL NOTICE

SEC. 108. If a defendant fails to comply with the notice
requirements of subsection (a) or (b) of section 102 and the
court finds that the defendant’s need to disclose or cause the
disclosure of the classified information at issue reasonably

could have been anticipated before the expiration of the time

for giving such notice under such subsection, the court may

55-554 0 - 80 - 12
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prohibit the defendant from disclosing or causing the disclo-
sure of such classified information during trial and may pro-
hibit the examination by the defendant of any witness with
respect to any such information. | v
RECIPROCITY; DISCLOSURE BY THE UNITED STATES OF
REBUTTAL EVIDENCE v
Sec. 107. (a) Whenever the court determines, in ac-

cordance with the procedures prescribed in section 102, that

© 0 1 & Ot & w b -

classified information may be disclosed in connection with a

[y
(=]

criminal trial or pretrial hearing or issues an order pursuant

11 to section 108(a), the court shall—

12 (1) order the United States to provide the defend- |

13 ant \mth the information it expects to use to rebut the

14 particular classified information at issue; and

15 (2) order the United States to provide the defend-

16 ant with the identity of any witness it expects to use

17 to rebut the particular classified information at issue.

18 () If the United States fails to comply with an order -

19 under subsection (a), the court, unless it finds that the use at
20 trial of information or & witness reasonably could not have
21 been anticipated, may exclude any evidence not made the
22 subject of a required disclosure and may prohibit the exami-
23 nation by‘ the United States of any witness with respect to

24 such information.
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(c) Whenever the United States requests a pretrial pro-
ceeding under section .102, the United States, upon request
of the defendant, shall provide the defendant with a bill of
particulars as to the portio'nsAof the indictment or information
which the defendant identifies as related to the classified in-
formation at issue in the pretrial proceeding. The bill of par-
ticulars shall be provided before such proceeding.

APPEALS BY THE UNITED STATES

SEc. 108. (a) The United States may appeal to a court
of appeals before or during trial from any decision or order of
o district court in a criminal case requiring or authorizing the
production, disclosure, or use of classified information, impos-
ing sanctions for nondisclosure of classified information, or
denying the issuance of a protective order sought by the
United States to prevent the disclosure of classified informa-
tion, if the Attorney General certifies to the district court
that the appeal is not taken for purpose of delay.

(b)(1) If an appeal under this section is taken before the
trial has begun, the appeal shall be taken within ten days
after the date of the decision or order appealed from, and the
trial shall not commence until the appeal is decided.

(2) If an appeal under this section is taken during the
trial, the trial court shall adjourn the trial until the appeal is

resolved, and the court of appeals (A) shall hear argument on

such appeal within four days of the adjournment of the trial,
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(B) may dispense with written briefs other than the support-
ing materials previously submitted 'to the trial court, (C) shall
rerder its decision within four days of argument on appeal,
and (D) may dispense with the issuance of a written opinion
in rendering its decision.

(c) Any appeal and decision under this section shall not
affect the right of the defendant, in a subsequent appeal from

a judgment of conviction, to claim as error reversal by the

W W I & Ot b W DD =

trial court on remand of a ruling appealed from during trial.

[u—y
(=)

PROTECTIVE ORDERS

[y
[y

Sec. 109. (a) Upon motion of the United States, the

[y
[\

court shall issue an order to protect against the disclosure of

[eery
W

any classified information disclosed by the United States to

[a—y
'S

any defendant in any criminal case in a district court of the

[y
Ot

United States.

[wery
(=]

(b) Pursuant to its authority under the Federal Rules of

.
-1

Criminal Procedure, the court may authorize the United

—
(o o]

States to delete specified items of classified information from

[y
el

documents to be made available to the defendant, to substi-

(3]
(o]

tute a summary of the information for such classified docu-

[
ot

ments, or to substitute a statement admitting relevant facts

(3]
[}

that the classified information would tend to prove. The

[ ]
[SY]

motion of the United States requesting such authorization

o
~

(and materials submitted in support of such motion) shall,
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upon request of the United States, be considered by the court
in camera and shall not be disclosed to the defendant.
SECURITY PROCEDURES
SEc. 110. (a) Within one hundred and twenty days of
the date of the enactment of this Act, the Supreme Court of
the United States, in consultation with the Attorney General
‘and the Director of Central Intelligence, shall prescribe rules

establishing procedures for the protection against unauthor-

W W ~2 O Ot o W N -

ized disclosure of any classified information in the custody of

the United States district courts, courts of appeals, or Su-

-
- O

preme Court. Such rules, and any changes in such rules,

=t
[\

shall be submitted to the appropriate committees of Congress

[y
w

and shall become effective forty-five days after such submis-

[a—ry
>

sion.

[y
O

(b) Until such time as rules under subsection (a) first

[y
(=2}

become effective, the Federal courts shall in each case in-

volving classified information adopt procedures to protect

[ S =Y
Q@ =2

against the unauthorized disclosure of such information.

—
©

IDENTIFICATION OF INFORMATION RELATED TO THE

DD
(=]

NATIONAL DEFENSE

(-]
-t

. Sec. 111. In any prosecution in which the United

(S
(-]

States must establish as an element of the offense that mate-

Do
w

rial relates to the national defense or constitutes classified

[\
=~

information, the United States shall notify the defendant,

Do
[958

within the time specified by the court, of the portions of the
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material that it reasonably expects to rely upon to establish

such element of the offense.

FUNCTIONS OF ATTORNEY GENERAL MAY BE EXERCISED

BY DEPUTY ATTORNEY GENERAL AND A DESIGNATED
ASSISTANT ATTORNEY GENERAL |
Sec. 112. The functions and duties of the Attorney
General under this title may be exercised by the Deputy At-

torney General and by an Assistant Attorney General desig-

W W I NH.Ot B+ W N

nated by the Attorney General for such purpose and may not

[y
(=]

be delegated to any other official. -
DEFINITION

SEc. 118. As used in this title, the term “‘classified in-
-formation” means information or material that is designated
and clearly marked or clearly represented, pursuant to the
provisions of a statute or Executive order (or a regulation or
order issued pursuant to a statute or Executive order), as
information requiring a specific degree of protection against
unauthorized disclosure for reasoﬁs of national security, or
information derived therefrom, or any Restricted Data, as de-
fined in section 11 y. of the Atomic Energy Act of 1954 (42
U.8.C. 2014(y)).
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TITLE II—-DEPARTMENT OF JUSTICE DECISIONS
NOT TO PROSECUTE BECAUSE OF POSSIBLE
DISCLOSURE OF CLASSIFIED INFORMATION

GUIDELINES PRESCRIBED BY THE ATTORNEY GENERAL
SEC. 201. Within ninety days of the date of the enact-
ment of this Act, the Attorney General shall issue guidelines
specifying the factors to be used by the Department of Jus-

tice in deciding whether to prosecute a violation of Federal

W W =3 & Ot A~ W D -

law in which there is a possibility that classified information

[y
(e

will be disclosed. Such guidelines shall be promptly transmit-

[y
[y

ted to the appropriate committees of the Congress.

PREPARATION OF FINDINGS WHEN DECISION NOT TO

— e
W N

PROSECUTE IS MADE

[y
'

SEc. 202. (a) Whenever the United States decides not

—t
Ot

to prosecute any individual for a violation of Federal law

[y
(o2

because there is a possibility that classified information will

—
PSS |

be revealed, an appropriate official of the Department of Jus-

[ay
Qo

tice shall prepare written findings detailing the reasons for

-
©

the decision not to prosecute such individual. The findings

[\-]
(=]

shall be prepared within thirty days of the date on which the

(-7
—

decision not to prosecute is made and shall include—

(3]
(3]

1) thg_ classified information which the United

States belie&és might be diéélosed;

Y,
G

(2) the purpose for which the information might
be disclosed;

[ )
(324
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1 (3) the probability that the information would be

disclosed in the event of a prosecution; and

2
3 (4) the possible consequences such disclosure
4

would have on the national security.
5 (b) All findings under subsection (a) shall be promptly
6 reported to the Permanent Select Committee on Intelligence
7 of the House of Representatives and the Select Committee

8 on Intelligence of the Senate.
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APPENDIX II

96TH CONGRESS
1ST SESSION ° ° 474

To provide certain pretrial, trial, and appellate procedures for criminal cases
involving classified information.

IN THE HOUSE OF REPRESENTATIVES

JuLy 11, 1979

Mr. Ropino introduced the following bill; which was referred jointly to the
Committee on the Judiciary and the Permanent Select Committee on Intelli-

gence

A BILL

To provide certain pretrial, trial, and appellate procedures for

criminal cases involving classified information.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the “Classified Information
Procedures Act”.

DEFINITIONS

SEc. 2. (a) “Classified information’’, as used in this Act,

means any information or material that has been determined

by the United States Government pursuant to an Executive

O© W A S Ot B~ W N =

order, statute, or regulation, to require protection against un- -
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1 authorized disclosure for reasons of national security and any
restricted data, as defined in section 2014(y) of title 42,
United States Code.

b) “National security”, as used in this Act, means the .

2

3

4

5 national defense and foreign relations of the United States.
6 PRETRIAL CONFERENCE N
7 SEc. 3. At any time after the filing of the indictment or
8 information, any party may move for a pretrial conference to
9 consider matters relating to classified information that may
10 arise in connection with the prosecution. Following such
11 motion, or on its own motion, the court shall promptly hold a
12 pretrial conference to establish the timing of requests for dis-
13 covery, the provision of.notice required by section 5 of this
14 Aect, and the initiation of the procedure established by section
15 6 of this Act. In addition, at the pretrial conference the court

16 may consider any other matters which relate to classified in-

17 formation or which may promote a fair and expeditious pros-

18 ecution. . .
19 DISCLOSURE OF CLASSIFIED INFORMATION TO

20 DEFENDANTS N
21 SEC. 4. (2) If the Government discloses classified infor-

22 mation to a defendant in a criminal case whether in response
23 to a discovery request, in fulfillment of its due process obliga-
24 tions, or otherwise, the court, at the request of the Govern-

25 ment, shall enter an appropriate protective order to guard

>
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1 against the compromise of the information disclosed to the
2 defendant. The terms of any such protective order may in-

3 clude, but need not be limited to, provisions—

v 4 () prohibiting the disclosure of the information
5 except as authorized by the court;
’ 6 (i) requiring storage of material in a manner ap-
7 propriate for the level of classification assigned to the
8 documents to be disclosed;
9 (iii) requiring controlled access to the material
10 during normal business hours and at other times upon
11 reasonable notice;
12 (iv) requiring appropriate security clearances for
13 persons having a need to examine the information in
14 connection with the preparation of the defense;
15 (v) requiring the maintenance of logs recording
16 access by all persons authorized by the court to have
17 access to the classified information in connection with
" 18 the preparation of the defense;
19 (vi) regulating the making and handling of notes
g 20 taken from material containing classified information;
21 ° and
22 (vii) authorizing the assignment of Government
23 security personnel and the provision of Government
24 storage facilities.
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—

(b)X1) The court, 1pon motion of the Government, shall

(0]

authorize (i) the delction of specified items of classified infor-

mation {rom documents to be made available to the defend-

B oW

ant, (i) the substitution of a portion or summary of the infor- v

mation for such classified documents, or (iil) the substitution

[

6 of a statement admitting relevant facts that the classified in- .
7 formation would tend to prove, unless the court determines
8 that disclosure of the classified information itself is necessary
9 to enable the defendant to prepare for trial. The Govern-
10 ment’s motion and any materials submitted in support thereof
11 shall, upon request of the Government, be considered by the
12 court in camera and shall not be disclosed to the defendant.
13 (2) If, pursuant to this procedure, any information is
14 withheld from the defendant and the defendant objects to
15 such withholding, and the trial is continued to an adjudication
16 of guilt of the defendant, the entire unaltered text of the rele-
17 vant documents as well as the Government’s motion and any
18 materials submitted in support thereof shall be preserved by
19 the United States and, in the event the defendant appeals,
20 shall be made available to the appellate court for its examina-
21 tion in camera for the purpose of reviewing the determination

22 of the trial judge.
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[u—y

NOTICE OF DEFENDANT’S INTENTION TO DISCLOSE
| CLASSIFIED INFORMATION
Sec. 5. (a) NOTICE BY DEFENDANT.—If a defendant
reasonably expects to disclose or to cause the disclosure of
classified information in any manner in connection with any
trial or pretrial proceeding involving the criminal prosecution
‘of such defendant, the defendant shall, within the time speci-

fied by the court or where no time is specified within thirty

© W a2 o6 Ot s W N

days prior to trial, notify the attorney for the Government

[y
o

and the court in writing. Whenever a defendant learns of

oy
p—

additional classified information he reasonably expects to dis-

[y
[\

close at any such proceeding, he shall notify the attorney for

—
(=]

the Government and the court in writing as soon as possible

fa—y
'

thereafter. Such notice shall include a brief description of the

—
[}

classified information. No defendant shall disclose any infor-

mation known or believed to be classified in connection with

—_—
N D

a trial or pretrial proceeding until notice has been given

[ 3
—
[0 o]

under this subsection and until the Government has been af-

-
©

forded a reasonable opportunity to seek a determination pur-

.
3]
(=]

suant to the procedure set forth in section 6 of this Act.

[N
—

(b) FarLure 10 CompLY.—If the defendant fails to

(3]
(-]

comply with the requirements of subsection (a), the court

)
L

- may- preclude disclosure- of -any classified information not

i\
B

~made, the subject, of notification and may prohibit the -exami-
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1 nation by the defendant of any witness with respect to any
such information. |
IN CAMERA PROCEDURE FOR CASES INVOLVING
CLASSIFIED INFORMATION .
SEc. 6. (a) MoTiON FOR IN CAMERA PROCEEDING.—
Wi~thin the time specified by the court for the filing of a '
motion under this section, the Government may move for’an

in camera proceeding concerning the use at trial or any pre-

© O NN S Ot~ W N

trial proceeding of any classified information. Thereafter,

10 either prior to or during trial, the court for good cause shown

11 may grant the Government leave to move for aﬁ in camera

12 proceeding concerning the use of additional classified infor-

13 mation.

14 (b) DEMONSTRATION OF NATIONAL SECURITY

15 NATURE OF THE INFORMATION.—In order to obtain an in

16 camera proceeding, the Government shall submit the classi-

17 fied information to the court for its examination in camera

18 and shall demonstrate in an ex parte proceeding that the dis- -
19 closﬁre of the information reasonably could be expected to
20 cause damage to the national security in the degree required
21 to warrant classification under the applicable Executive
22 order, statute, or regulation.

23 (¢) In CaMERA PROCEEDING.—(1) Upon finding that
24 the Government has met the standard set forth in subsection

25 (b) with respect to some or all of the classified information
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submitted to the court, the court shall conducf an in camera
proceeding. Prior to the in camera proceeding, the Govern-
ment shall provide the defendant with notice of the informa-
tion that will be at issue. This notice shall identify the specif-
ic classified information that will be at issue whenever that
information has previously been made available to the de-
fendant in connection with pretrial proceedings. The Govern-

ment may describe the information by generic category, in

© o =2 (<2 . (& —

such form as the court may approve, rather than identifying

ot
o

the specific information of concern to the Government when

[y
[y

the Government has not previously made the information

available to the defendant in connection with pretrial pro-

-
[ ]

ceedings. Following briefing and argument by the parties to

—
>

the court in camera, the court shall determine whether the

-
(514

information may be disclosed at the pretrial or trial proceed-

—
(=1

ing. Where the Government’s motion under subsection (a) is

-t
-3

filed prior to the trial or pretrial proceedings, the court shall

p—t
[o 2]

rule prior the commencement of the relevant proceeding.

ot
©

(2) Unless the court makes a specific, written determi-

[\
(=]

nation that the information is relevant and material to an

[\
—

element of the offense or a legally cognizable defense and is

[\]
[\

otherwise admissible in evidence, the information may not be

[ \]
o

. disclosed. or elicited at-a. pretrial or trial proceeding and the

Lo
(e

record of the :in camera proceeding shall be sealed and pre-

[
- O

served by the Government in the event of an appeal. The
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defendant may seek reconsideration of the court’s determina-

[y

tion prior to or during trial.

(8) If the court makes a determination under subsection

(c)(2) that would permit disclosure of the information or if the
Government elects not to contest the relevance, materiality,
and admissibility of the classified information, the Govern-
ment may proffer a statement admitting for purposes of the

proceeding any relevant facts such information would tend to

W W -1 O Ot W W

prove or may submit a portion or summary to be used in lieu

el
o

of the information. The court shall order that such statement,

[u—y
ot

portion, or summary be used by the defendant in place of the

classified information unless it finds that use of the classified

e
(VR ]

information itself is necessary to afford the defendant a fair

trial.

-
(S

(4) If the court determines that these alternatives to full

[wry
[op]

-disclosure may not be used and the Government. continues to

—
-3

object to disclosure of the information, the court shall issue

—
0.¢]

any order which the interests of justice require. Such an

fa—y
el

order may include, but need not be limited to an order—

[
o]

(i) striking or precluding all or part of the testimo-

[\
—

ny of a witness; or

no
[\

(ii) declaring a mistrial; or

[\]
[NY)

(i) finding against the Government on any issue

[\]
~

as to which the evidence is relevani and material to

[\]
[y

the defense; or
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(iv) dismissing the action, with or without preju-
dice; or
(v) dismissing specified counts of the indictment
against the defendant.
Any such order shall permit the Government to avoid the
sanction for nondisclosure by agreeing to permit the defend-
ant to disclose the information at the pertinent trial or pre-
trial proceeding. The Government may exercise its right to
take an interlocutory appeal prior to determining whether to
permit disclosure of any classified information.
INTERLOCUTORY APPEAL
SEC. 7. (a) An interlocutory appeal by the United States
taken before or after the defendant has been placed in jeop-
ardy shall lie to a court of appeals from a decision or order of
a district court in a criminal case requiring the disclosure of
classified information, imposing sanctions for nondisclosure of
classified information, -or refusing a protective order sought

by the United States to prevent the disclosure of classified

informatioﬁ, if the Attorney General, Deputy Attorney Gen-

eral, or designated Assistant Attorney General certifies to
the district court that the appeal is not taken for purposes of
delay.

(b) An appeal taken pursuant to this section either
before or during trial shall be expedited by the court of ap-

peals. Prior to trial, an appeal shall be taken within ten days

55-554 0 - 80 - 13
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after the decision or order appealed from and the trial or
relevant pretrial proceeding shall not commence until the
appeal is resolved. If an appeal is taken during trial, the trial
court shall adjourn the trial until the appeal is resolved and
the court of appeals (i) shall hear argument on such appeal
within four days of the adjournment of the trial, (ii) may dis-
pense with written briefs other than the supporting materials
previously submitted to the trial court, (ili) shall render its
decision within four days of argument on appeal, and (iv) may
dispense with the issuance of a written opinion in rendering
its decision. Such appeal and decision shall not affect the
right of the defendant, in a subsequent appeal from a judg-
ment of conviction, to claim as error reversal by the trial
court on remand of a ruling appealed from during trial. -
INTEODUCTION OF CLASSIFIED INFORMATION
SEc. 8. (a) CLASSIFICATION STATUS.— Writings, re-

cordings, and photographs containing classified information

may be admitted into evidence without change in their classi-

fication status.

(b) PrECAUTIONS BY COURT.—The court, in order to
prevent unnecessary disclosure of classified information in-
volved in any criminal proceeding, may order admission into
evidence of only part of a writing, recording, or photograph,

or-may order admission into evidence of the whole. writing,
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[l

recording, or photograph with excision of some or all of the
classified information contained therein.

(c) CONTENTS OF WRITING, RECORDING OR PHOTO-
orAPH.—The court may permit proof of the contents of a
writing, recording, or photograph that contains classified in-
formation without requiring introduction into evidence of the
original or a duplicate.

(d) Taking oF TESTIMONY.—During the examination

© ® A S ;A W W

of a witness in any criminal proceeding, the Government may

o
<o

object to any question or line of inquiry that may require the

witness to disclose classified information not previously found

—_
[ S

to be relevant and material to the defense. Following such an

[y
w

objection, the court shall take such suitable action to deter-

[ury
>

mine whether the response is admissible as will safeguard

-t
Ot

against the compromise of any classified information. Such

oy
[=2]

action may include requiring the Government to provide the

—
.q .

court with a proffer of the witness’ response to the question

. or line of inquiry and requiring the defendant to provide the

[
o ®©

court with a proffer of the nature of the information he seeks

to elicit.

[T -]
= O

SECURITY PROCEDURES TO SAFEGUARD AGAINST COM-

(3]
(3]

PROMISE OF CLASSIFIED INFORMATION DISCLOSED

(]
w

TO.THE COURT

2o
g

SEC. 9. (2) Within one huridred twenty days of the date

(3]
O

of enactment of:-this Act, the-Chief Justice of the United
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-t

States, in consultation with the Attorney General, the Direc-

tor of Central Intelligence, and the Secretary of Defense,

shall prescribe security procedures for protection against the

compromise of classified information submitted to the Federal
district courts, the courts of appeals, and the Supreme Court.

(b) Until such time as procedures are promulgated pur-
suant to subsection (a), the Federal courts shall in each case

involving classified information adopt procedures to protect

W @ O Ut W N

against the compromise of such information. Such procedures

p—
(=]

may include, but need not be limited to, those set forth in

—t
—_

section 4(a) of this Act.

[y
[\

JENCKS ACT EXCEPTION FOR CLASSIFIED INFORMATION

SEc. 10. (a) Section 3500 of title 18, United States

=t
- W

Code, is amended by adding after subsection (c) the following

[y
O

new subsection;

—
[=p]

“(d) If the United States claims that any statement or-

.
-3

dered to be produced under this section contains classified

p—
@

information, the United States may deliver such statement

[
(o]

for the inspection of the court in camera afd provide the

[3]
(el

court with an affidavit identifying the portions of the state-

8o
[uart

ment that are classified and the basis for the classification

[\
[ 8]

assigned. If‘ the court finds (1) that disclosure of any portion

[ 3]
w

of the statement identified by the Government as clasaified

[\)
>

could reasonably be ekpected to cause damage to the natlona,l

b
Ot

security in the degrec requlrcd to warrant classxflcatlon .under
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the applicable Executive order, statute, or regulation, and (2)
that such portion of the statement is consistent with the wit-
ness’ testimony, the court shall excise the pertion from the
statement. With such material excised, the court shall then

direct delivery of such statement to the defendant for his use.

If, pursuant to such procedure, any portion of such statement

is withheld from the defendant and the defendant objects to
such withholding, and the trial is continued to an adjudication
of the guilt of the defendant, the entire text of such statement
as well as the affidavit submitted by the United States shall
be preserved by the United States and, in the event the de-
fendant appeals, shall be made available to the court of ap-
peals for its examination for the purpose of determining the
correctness of the ruling of the trial judge. Whenever any
statement is delivered to a defendant pursuant to this section,
the court in its discretion, upon application of said defendant,
may recess proceedings in the trial for such time as it may
determine to be reasonably required for the examination of
such statement by said defendant and his preparation for its
use in the trial.”.

(b) Chapter 223 of title 18, United States Code, is
amended as follows:

(1) Present subsections 3500(d) and 3500(e) are
redesignated  subsections  3500(e) and  3500(f),

respectively.
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(2) In new subsection 3500(e), following the word
“under” replace “‘subsection (b) or (¢}’ with ‘“‘subsec-
tion (b), (¢), or (d)”.

(3) In new subsection 3500(f), following the words

“used in”’ replace ‘‘subsection (b), (¢), and (d)”’ with

“subéection (b), (c), (@), and (e)”.
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APPENDIX III

9611t CONGRESS .
18T SESSION ° 1 482

To provide certain pretrial, trial, and appellate procedures for criminal cases
involving classified information.

IN THE SENATE OF THE UNITED STATES

Jury 11 (legislative day, JUNE 21), 1979
Mr. BipEN (for himself, Mr. Baym, Mr. HuppLEsToN, and Mr. KENNEDY)
introduced the following bill; which was read twice and referred to the
Committee on the Judiciary

A BILL

To provide certain pretrial, trial, and appellate procedures for
criminal cases involving classified information.

Be it énacted by the Senate and House of Representa-

-

tives of the United States of America in Congress assembled,
That this Act may be cited as the ““Classified Information
Procedures Act”.
DEFINITIONS
SecrION 1. (a) “Classified information”; as used in this
Act, means any information or material that has been deter-

mined by the United States Government pursuant to an Ex-

© W a9 & Ot W N

ecutive order, statute, or regulation, to require protection
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[wery

against unauthorized disclosure for reasons of national secu-
rity and any restricted data, as defined in section 2014(y) of
title 42, United States Code.
(b) “National security””, as used in this Act, means the +
national defense and foreign relations-of the United States.
PRETRIAL CONFERENCE ¥
SEc. 2. At any time after the filing of the indictment or

information, any party may move for a pretrial conference to

© 0 A O Ot W N

consider matters relating to classified information that may

—t
[em)

arise in connection with the prosecution. Following such

p—
fam—t

motion, or on its own motion, the court shall promptly hold a

—
(]

pretrial conference to establish the timing of requests for dis-

covery, the provision of notice required by section 5 of this

—_
> W

Act, and the initiation of the procedure established by section

—t
O

6 of this Act. In addition, at the pretrial conference the court

—
(o]

may consider any other matters which relate to classified in-

[
-]

formation or which may promote a fair and expeditious trial.

—
(o o]

PROTECTIVE ORDERS .

\

[y
©

Sec. 3. Upon request of the Government, the court

[\
[en]

shall issue a protective order to guard against the compro-

[
—

mise of any classified material disclosed to the defendant.

22 DISCLOSURE OF CLASSIFIED INFORMATION TO

23 DEFENDANTS

24 SEC. 4. The court may authorize the Government to
25 delete specified items of. classified information from docu-
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ments to be made available to the defendant, to substitute a

-

summary of the information for such classified documents, or

to substitute a statement admitting relevant facts that the
classified information would tend to prove. The Govern-
ment’s motion requesting such authorization and materials
submitted in support thereof shall, upon request of the Gov-
ernment, be considered by the court in camera and not dis-

closed to the defendant.

W W A o Ut W N

NOTICE OF DEFENDANT'S INTENTION TO DISCLOSE

p—t
o

CLASSIFIED INFORMATION

SEc. 5. (a) NoTicE BY DEFENDANT.—If a defendant

p—
[\ I

reasonably expects to disclose or to cause the disclosure of

[y
w

classified information in any manner in connection with any

—t
S

trial or pretrial proceeding involving the eriminal prosecution

-t
(%]

of such defendant, the defendant shall, within the time speci-

—
[=2]

fied by the court or where no time is specified within thirty

—
-3

days prior to trial, notify the attorney for the Government

[y
e o]

and the court in writing. Whenever a defendant learns of

et
©

additional classified information he reasonably expects to dis-

]
o

close at any such proceeding, he shall notify the attorney for

[\
iy

the Government and the court in writing as soon as possible

(3]
[

thereafter. Such notice shall include a brief description of the

[N
w

classified information. No defendant shall disclose any infor-

()
=

mation known or believed to be classified in connection with

[
O

a trial or pretrial proceeding until notice has been given
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1 under this subsection and until the Government has been af-
forded a reasonable opportunity to seek a determination pur-

suant to the procedure set forth in section 6 of this Act.

>~ W N

(b) FatLure TOo CompPLY.—If the defendant fails to >

comply with the requirements of subsection (a) the court may

Cr

preclude disclosure of any classified information not made the
subject of notification and may prohibit the examination by

the defendant of any witness with respect to any such infor-

O o 3 o

mation.

10 PRECEDURE FOR CASES INVOLVING CLASSIFIED

11 INFORMATION

12 SEc. 6. () MoTioN FOR HEARING.—After the United
13 States receives notification pursuant to section 5 or otherwise
14 learns of any classified information that the defendant may
15 disclose or cause to be disclosed at a trial or pretrial proceed-
16 ing, the Government may, within the time specified by the
17 court, move for a hearing concerning any such information.
18 In connection with its motion, the Government may submit
19 the classified information along with an explanation of the
20 basis for the classification to the court for its examination in
91 camera and shall provide the court with an affidavit of the
22 Attorney General, the Deputy Attorney G‘eneral, or a desig-
23 nated Assistant Attorney General certifying that the informa-
24 tion is classified. The hearing, or-specified portion thereof,

25 shall be held in camera whenever the Government certifics
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that a public proceeding may result in the compromise of
classified information.

(by HEARING.—(1) Prior to the hearing, the Govern-
ment shall provide the defendant with notice of the informa-
tion that will be at issue. This notice shall identify the
specific classified information that will be at issue whenever
that information has previously been made available to the
defendant in connection with the pretrial proceedings. The

Government may describe the information by generic catego-

ry rather than identifying the specific information of concern

to the Government when the Government has not previously
made the information available to the defendant in connection
with the pretrial proceedings.

(2) Where the Government moves for a hearing prior to
trial, the Government shall upon request of the defendant
provide the defendant with a bili of particulars as to the por-
tions of the indictment or information which the defendant
identifies as related to the classified information at issue in
the hearing. The bill of particulars shall be provided prior to
the hearing. |

(3) Following a hearing, the court shall determine-

- whether and the manner in which the information at issue.
: may be used:in a trial or-pretrial proceeding. As to:each item
- of classified information, the court shall set forth.in writing:

the basis for its determination. Where the Government’s
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motion under subsection (a) is filed prior to the trial or pre-

[y

trial proceeding, the court shall rule prior to the commence-
ment of the relevant proceeding.

(4)(A) If the court determines that the information may
not be disclosed or elicited at a pretrial or trial proceeding
the record of the hearing shall be sealed and preserved by the
Government in the event of an appeal. The defendant may

seek reconsideration of the court’s determination prior to or

© ® I O Ot B W N

during trial.

[y
[

(B) In lieu of authorizing disclosure of the specific clas-

—
[y

sified information, the court shall, if it finds that the defend-

Sy
(3]

ant’s right to a fair trial will not be prejudiced, order—

ot
[NV

() substitution of a statement admitting relevant

N
™

facts that the specific classified information would tend

ot
_01

to prove,-or

[y
=1

(i1) substitution of a summary or portion of a spe-

P
-3

cific- classified information.

—
@

(C) If the court determines that these alternatives to full

[y
©

disclosure may not be used and the Government provides the

]
[w]

court with an affidavit of the Attorney General, Deputy At-

[\
Pt

torney General, or designated Assistant Attorney General

(S
(3]

objecting to disclosure of the information, the court shall

(]
w

issue any order which is required in the interest of justice.

[\
>

Such an order may include, but need not be limited to an

[
ot

order—
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—

(i) striking or precluding all or part of the testi-

mony of a witness; or

(i) declaring a mistrial; or

(ii)) finding against the Government on any issue
as to which the evidence relates; or

(iv) dismissing the action, with or without preju-
dice; or

(v) dismissing specified counts of the indictment

W W -1 & Ot B W

against the defendant.

—t
<

Any such order shall permit the Government to avoid the

[u—y
—

sanction for nondisclosure by agreeing to permit the defend-

[y
[\

ant to disclose the information at the pertinent trial or pre-

[y
W

trial proceeding. The Government may exercise its right to

fuy
>

take an interlocutory appeal prior to determining whether to

p—t
1)

permit disclosure of any classified information.

—t
(=2

(¢} ReciprociTty.—Whenever the court determines

[y
-3

pursuant to subsection (b) that classified information may be

—
(o o]

disclosed in connection with a trial or pretrial proceeding, the

—
o)

court shall, unless the interest of fairness do not so require,

[543
(=)

order the Government to provide the defendant with the in-

[\
—

_ formation it expects-to.use to rebiit the classified information.

no
R

- fails to comply with its: .obligeition»:»-»undeF'-f-thi»s» 'SUbééc'tior'i;: the

- court may exclude any evidence not made the subject of a -
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—t

required disclosure and may prohibit the examination by the

Government of any witness with respect to such information.
INTERLOCUTORY APPEAL

SEc. 7. (a) An interlocutory appeal by the United States

taken before or after the defendant has been placed in jeop-

ardy shall lie to a court of appeals from a decision or order of

a district court in a criminal case requiring the disclosure of

classified information, imposing sanctions for nondisclosure of

W O A O U B W N

classified information, or refusing a protective order sought

—
(e

by the United States to prevent the disclosure of classified

(S
[y

information, if the Attorney General, Deputy Attorney Gen-

ot
(V]

eral, or designated Assistant Attorney General certifies to

[y
Lo

the district.court that the appeal is not taken for purposes of

—
o~

delay.

[y
Ot

(b) An.appeal taken pursuant to this section either

p—t
S

, before or:during trial shall be expedited by the court of ap--

k.
-J

peals. Prior to trial, an appeal shall be taken within ten days

p—t
[0 ¢]

after the decision or order appealed from and the trial shall

ot
L©

not commence until the appeal is resolved. If an appeal is

o
(e]

taken during trial, the trial court shall adjourn the trial until

[\
et

the appeal is resolved and the court of appeals (i) shall hear

[ V]
Do

argument on such appeal within four days of the adjournment

[
W

of the trial, (i) may dispense with written briefs other than

ro
"~

the supporting materials previously submitted to the trial

[
o

court, (iii) shall render its decision within four days of argu-
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ment on appeal, and (iv) may dispense with the issuance of a

written opinion in rendering its decision. Such appeal and
decision shall not affect the right of the defendant, in a subse-
quent appeal from a judgment of conviction, to claim as error
reversal by the trial céurt on remand of a ruling appealed
from during trial.

INTRODUCTION OF CLASSIFIED INFORMATION

SEc. 8. (a) CLASSIFICATION STATUS.—Writings, re-

© ® O & Ot B W DN =

cordings, and photographs containing classified information

-
o

may be admitted into evidence without change in their classi-

fication status.

et ek
N =

(b) PrEcauTIiONS BY COURT.—The court, in order to

* prevent unnecessary disclosure of classified information in-

—
(e V]

volved in any ¢riminal proceeding, may ordér admission into’

S
L=y

~ evidence of only part of a writing, recording, ‘or photograph, -

-t
ot

or may order admission into evidence of the whole writing,

=
= &

recording, or photograﬁh with excision of some or ‘all of the

classified information contained therein.

-
©

(c) TAKING OF TESTIMONY.—During the examination

[\
o

of a witness in any criminal proceeding, the Government may

[\
—

object to any question or line of inquiry that may require the

(3]
(]

witness to disclose classified information not previously found

[\
w

to be admissible. Following such an objection, the court shall

[\]
=

take such suitable action to determine whether the response

[
(%3

is admissible as will safeguard against the compromise of any
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(=

classified information. Such action may include requiring the

Government to provide the court with a proffer of the wit-

ness’ response to the question or line of inquiry and requiring

the defendant to provide the court with a proffer of the "

nature of the information he seeks to elicit.

SECURITY PROCEDURES TO SAFEGUARD AGAINST COM- y
PROMISE OF CLASSIFIED INFORMATION DISCLOSED

TO THE COURT

W W ~3 O Ot ok W N

SEC. 9. (a) Within one hundred and twenty days follow-

b
[e=]

ing the date of enactment of this Act, the Chief Justice of the

—t
—

United States, in consultation with the Attorney General, the

[y
[\

Director of Central Intelligence, and the Secretary of De-

[a—y
w

fense, shall prescribe security procedures for protection

[u—y
>

against the compromise of classified information submitted to

—
Ot

the Federal district courts, the courts of appeals, and the

(o=
(=]

Supreme Court.

[y
-3

(b) Until such time as procedures are promulgated pur-

[y
@

suant to subsection (a), the Federal courts shall in each case

—t
©

involving classified information adopt procedures to protect

[\
(o)

against the compromise of such information.

[\]
et

JENCKS ACT EXCEPTIQN FOR CLASSIFIED INFORMATION .

(&4
[}

SEC. 10..(a) Chapter 223 of title 18, United States -

‘Code, is amended by adding after subsection 8500(c) the fol: -

N N
> .

lowing new subsection: ..
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“(d) If the United States claims that any statement oth-
erwise producible under this section contains classified infor-
mation, the United States may deliver such statement for the
inspection of the court in camera and provide the court with
an affidavit from the Attorney General, Deputy Attorney
General, or designated Assistant Attorney General identify-
ing the portions of the statement that are classified. If the

court finds that any such portion of the statement is consist-

© [e 2] -3 o2 (S = o [ ] —

ent with the witness’ testimony, the court may substitute a

[y
(=)

summary for the classified portion or excise the portion from

the statement. With such material replaced by a substitution

[y
[

or excised, the court shall then direct delivery of such state-

[
[\

ment to the defendant for his use. If, pursuant to such proce-

—
~  w

dure, any portion of such statement is withheld from: the de-

—
83

fendant and the defendant objects to such withholding, and

ot
S

the trial is continued to an adjudication of the guilt of the

p—
-3

defendant, the entire text of such statement as well as the

[y
@

affidavit submitted by the United States shall be preserved by

—
Se]

the United States and, in the event the defendant appeals,

[\]
(=

shall be made available to the court of appeals for its exami-

[
—

nation for the purpose of determining the correctness of the

D
[\

ruling of the trial judge. Whenever any statement is delivered

[
o

to a defendant pursuant to this section, the court in its discre-

[\
=~

tion, upon application of said defendant, may recess proceed-

no
()4

ings in the trial for such time as it may determine to be

55-554 0 - 80 - 14
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1 reasonably required for the examination of such statement by
2 said defendant and his preparation for its use in the trial.”.
3 (b) Chapter 223 of title 18, United States Code, is
amended as follows:

(D) Present subsections 3500(d) and 3500(e) shall

spectively.

(2) In new subsection 3500(¢), following the word

4
5
6 be redesignated subsections 3500(e) and 3500(f), re-
7
8
9

“under” replace “‘subsection (b) or (c)’’ with “subsec-
10 tion (b), (c), or (d).”.
11 (3) In new subsection 3500(f), following the words
12 ‘“used in”’ replace ‘“‘subsection (b), (¢), and (d)”’ with
13 “subsection (b}, (c), (d), and (e).”.
14 IDENTIFICATION OF INFORMATION RELATED TO THE
15 NATIONAL DEFE'NSE
16 Sec. 11. In any prosecution in which the Government
17 must establish that material relates to the national defense or
18 constitutes classified information, the Government shall
19 notify the defendant, within the time specified by the court, of
20 the portions of the material that it reasonably expects to rely
21 upon to establish the national defense or classified informa-
22 tion element of the offense.. ..~ .-
28 .. - -ATTORNEY GENERAL GUIDELINES . .  : - .
24 SEC.,_12? (2) Within one hundred and eighty days of en-:

25 actment of this law, the Attorney General shall issue guide--
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lines specifying the factors to be used by the Department of
Justice in rendering a decision whether to prosecute a viola-
tion of Federal law in which, in the judgment of the Attorney

General, there is a possibility that classified information will

be revealed. Such guideliﬁes shall be transmitted to the ap-

propriate committees of Congress.

(b) When the Department of Justice decides not to pros-
ecute a violation of Federal law pursuant to subsection (a), an
appropriate official of the Department of Justice shall pre-
pare written findings detailing the reasons for the decision
not to prosecute. The findings shall include—

(1) the intelligence information which the Depart-

ment of Justice officials believe might be disclosed,

(2) the purpose for which the information might
be disclosed,

(3) the probability that the information would be
disclosed, and

(4) the possible consequences such disclosure
would have on the national security.

(c) Consistent with applicable authorities and duties, in-
cluding those conferred by the Constitution upon the execu-
tive and legislative branches, the Attorney General shall
make available to the Permanent Select Committee on Intel-
ligence of the United States House of Representatives and

the Select Committee on Intelligence of the United States
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1 Senate all findings under subsection (b) not later than thirty

2 days after the decision not to prosecute is made.
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APPENDIX 1V

JENCKS ACT

\

§ 3500. Demands for producti;n of statements and reporis of wit-

nesses . _ .

" (a) In any criminal prosecution brought by the United States, no
statement or report in the possession of the United States which was
made by a Government witness or prospective Government witness
(other than the defendant) shall be the subject of subpena, discov-
ery, or inspection until said witness has testified on direct examina-

tion in the trial of the case. . :

- (b} After a witness called by the United States Kas testified on
direct examination, the court shall, on motion of the defendant, order
the United States to produce any statement (as hereinafter defined)
of the witness in the possession of the United States which relates to

~ the subject matter as to which the witness has testified. If the entire

- contents of any such statement reiate to the subject matter of the
testimony of the witness, the' court shall order it to be delivered -
directly to the defendant for his examination and use. PR

(c) If the United States claims that any statement ordered to be
produced under this section contains matter which does not relate
to the subject matter of the testimony of the witness, the court shall
order the United States to deliver such statement for the inspection
of the court in camera. Uppr'n; gggh "delivery the court shall excise

the portions of such statement whick' do not relate to the subject
matter of the testimony of the witness.’ With such material excised,
“the court shall then direct delivery of such statement to the defend-
ant for his use. If, pursuant to such procedure, any portion of such
statement is withheld from the defendant and the defendant objects
to such withholding, and the trial is cantinued to an adjudication of
the guilt of the defendant, the entire text of such-statement shall be
preserved by the United States and, in the event the defendant ap-
peals, shall be made available to the appellate court for the purpose
of determining the correctness of the ruling of the trial judge.
Whenever any statement is delivered to a defendant pursuant to this
section, the court in its discretion, upon application of said defend-
ant, may recess proceedings in the trial for such time as it may deter-
mine to be reasonably required for the examination of such statement
by said defendant and his preparation for its use in the trial.

(d) If the United States elects not to comply with an order of the
court under subsection (b) or (c) hereof to deliver to the defendant
any such statement, or such portion thereof as the court may direct,
the court shall strike from the record the testimony of the witness,
and the trial shall proceed uiiless the court in its discretion shall

determine that the interests of justice require that a mistrial be:
declared. : o

(e) The term “statement”, as, used in subsections (b), (c), and (d)
of this section in relation to any witness called by the United States,
means— . T A : e

(1) a written statement made by said witness and signed or
otherwise adopted or approved by him; -
(2) a stenographie, mechanical, electrical, or other recording,
or a transcriptfon thereof, which is a substantially verbatim re-
cital of an oral statement made by said witness and recorded
contemporaneously with the making of such oral statement; or
(3) a statement, however taken or recorded, or a transcrip-
tion thereof, if any, made-by said witness to a grand jury.
Added Pub.L. 85-269, Sept. 2, 1957, 71 Stat. 595, and amended Pub.L.

91-452, Title 1, § 102, Oct. 15, 1970, 84 Stat. 926,
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APPENDIX V

FEDERAL RULES OF CRIMINAI, PROCEDURE

Rule 12.1

" NOTICE OF ALIBI

(a) Notice by Defendant. Upon written demand of the attor-
ney for the government ‘stating the time, date, and place at
which the alleged offense was committed, the defendant shall

T~ _serve within ten days, or at such different time as'the.court may
dlrect upon the attorney for the governiment a written notice
of his intention, to offer a defense of alibi. Such notice. by the
defendant shall_state: the specific place or places at which the
defendant clalms to have been at the time of the alleged offense
and the names and addresses of the witnesses upon whom he in-

" tends to rely to establish such alibi. » A

(b) Disclosure of Information and Wltness. Wxthln ten days
thereafter, but in no event less than ten days before trial, unless
the court otherwise directs, the attorney for the government
shall serve upon the defendant or his attorney a written notice.
stating the names and addresses of the witnesses upon whom the
government intends to rely to establish the defendant’s presence
at the scene of the alleged offense and any other witnesses to be
relied on to rebut testlmony of any of the’ defendant’s alibi wit-
nesses.

(c) Continuing ~Duty to Disclose. If prior to or during trial, a
party learns of an.additional witness whose identity, if known,
should have been included in the information furnished under
subdivision (a) or (b), the party shall promptly notify the other
party or his attorney of the existence and identity of such addi-
tional witness.

(d) Failure to Comply. Upon the failure of either party to
comply with the requiremenfs of this rule, the court may ex-
clude the testimony of any undisclased witness offered by such
party as to the defendant’s absence from or presence at, the
-scene of the alleged offense. This rule shall not limit the right
of the defendant to testify in his own behalf.

(e) Exceptions. For good cause shown, the court may grant
an exception to any of the requlrements of subdivisions (a)
through (d) of this rule,

(f) Inadmissibility of Withdrawn Alibi. Evidence of an inten-
tion to rely upon an alibi defense, later withdraWn, or of state-
ments made in connection with such intention, is not admissible
in any civil or criminal proceeding agamst the person who gave
notice of the mtentxon
Added April 22, 1974, eff. Dec. 1, 1975; amended July 31 1975
Pub.L. 94-64, § 3(13) 89 'Stat. 372. i

. Effective Date
Rule ef.fccthb Dccenxbor 1, 197.:, sce Order of Supn.-me comt of
April 22, 1975, qnd Congresst }icuon on Amend , Sct out on
* page 16, . P .

Judictal Constructlons and Advisory C'ommluee Notes, ses Title 18 U.S.C.A.
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' FEDERAL RULES OF CRIMINAL.. PROCEDURE

Rule 12.2

NOTICE OF DEFENSE BASED UPON MENTAL CONDITION

(a) Defense of Insanity. If a defendant intends to rely upon
the defense of insanity at the time of the alleged crime, he shall,
within the time provided for the filing of - pretrial notions or at
such later time as the court may direct, notlfy the:attorney for
the government in writing of such intention and file-a copy of )
such notice with the clerk. If there is a failure to comply with
the requirements of this subdivision, insanity may not be raised
as a defense.x The court may for cause shown allow late filing
of thesnotice or grant additional time to the parties to prepare
for trial or make such other order as may be appropriate.

(b) Mental Disease or Defect Inconsistent with the Mental
Element Required for the Offense Charged. If a defendant in-
tends to introduce expert testimony relating to a mental disease,
“defect, or other condition bearing upon the-issue of whether he
had the mental state required for the offense charged, he shall, -
within the time provided for the filing of pretrial motions or at
such later time as the court may direct, notify the attorney for
the government in writing of such intention and file a copy of
such notice with the clerk. The court may for cause shown al-
low late filing of the notice or grant additional time to the parties
to prepare for trial or make such othe1 order as may be appro-
priate. ) y . .

{c) Psychiatric EXamination. In an appropriate case the
court may, upon motion of the attorney for the government, or-
der the defendant to submit to a psychiatric examination by a
psychiatrist designated for this purpose in the order of the court.
No statement made by the accused in the course of any exami-
nation provided for by this rule, whether the examination shall
be with or without the consent of the accused, shall be admitted
in evidence against the accused on the issue of guilt in any crim-
inal proceeding.

(d) Failure to Comply. It' there is a failure to give notice
when required by subdivision (b) of this rule or to submit to an
examination when ordered under subdivision (c) of this rule, the
court may exclude the testimony of any expert witness offered
by the defendant on the issue of his mental state.

Added April 22, 1974, eff. Dec. 1, 1975 amended July 31, 1975,
Pub.L. 94-64, §3(14) 89 Stat 373.

Judicial Constructlons and Advlsory Committee Notes, see Title 18 U.S.C.A.

T S
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N\

FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 16.
'DISCOVERY AND INSPECTION

- (a) D_isﬂosure of Evidence byl the Government. ' A y
(1) Information Subject to Disclosure. : -

(A) Statement of Defendant. Upon request of a de-
fendant the government shall permit the defendant to
inspect and copy or photograph: any relevant written
or recorded statements made by the defendant, or
copies thereof, within the possession, custody or control

- of the government, the existence of which is known, or
_ by the exercise of due diligence may become known, to
the attorney for the government; the substance of any
oral statement which the government intends to offer
in evidence at the trial made by the defendant whether
before or after arrest in response to interrogation by
- any person then known to the defendant to be a govern-
ment agent; and recorded testimony of the defendant
before a grand jury which relates to the offense
charged. Where the defendant is a corporation, part-
nership, association or labor union, the court may grant
the defendant, upon its motion, discovery of relevant
recorded testimony of any witness before a grand jury s
- who (1) was, at the time of his testimony, so situated
-as an officer or employee as to have been able legally
. to bind thé:defendant in respect to conduct constituting T
; the offense, or (2) was, at the time of the offense, per-
sonally involved in the alleged conduct constituting the
offense and so situated as an officer or employee as to
‘have been able legally to bind the defendant in respect
to that alleged conduct in which he was involved. ‘

Judicial Constructions and Advisory Committee Notes, see Title 18 U.S.C.A.
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ARRAIGNMENT ~ Rule 16

(B) Defendant’s Prior Record. Upon request of the
defendant the government shall furnish to the defend-
ant such 'copy of his prior criminal record, if any, as is
within the possession, custody, or control of the govern-
ment, the existence of which is known or by the exer-

“cise of due diligence may become kn9wn to the attor-
o ney for the government.

.. {(C) Documents and Tanglble Objects. Upon request
' of the defendant the government shall permit the de-
..- fendant to inspect and copy or photograph books, pa-
-, pers, documents, photographs, tangible objects, build- .
ihgs or places, or copies or portions thereof, which are
within the possession, custody or control of the govern-
.ment, and which are material to ‘the preparation of his
defense or are intended for use by the government as
evidence in chief at the trial, or were obtamed from or
: belong to the defendant ‘

(D) Reports of Exammatnons and Tests. Upon re-
_ .quest of a defendant the government shall permit the
_defendant to inspect and copy or photograph any re-
‘sults or reports of physical or mental examinations, and
of scientific tests or - expenments ‘or—copies thereof,
which are within ‘the possession, custody, or control
“of the governiment, the existence of which is known, or
by the exercise of due diligence may become known,
to the attorney for the government, and which are ma-
terial to the preparation of the defense or are intended
for use by the govemment as evidence in chief at the
trial. vl

(2) Information Not Subject to stclosure. Except as
provided in paragraphs (A), (B), and (D) of subdivision
(a) (1), this rule does not authorize the discovery or inspec-
.tion of reports, memoranda, or other internal government
- documents made by the attorney for the government or

_ other government agents in connection with the investiga-
tion or prosecution of the case, ‘or of statements made by
government witnesses or prospective government witnesses
except as provided in 18 U.S.C. § 3500.

(3) Grand Jury Transcripts. Except as provided in Rule

- 6 and subdivision (a) (1) (A) of this rule, these rules do not
relate to dlscovery or mspectlon of recorded proceedmgs of

- a grand Jury i

4

Judiclal Constructiops dnd Advlsory Committee Notes, see Title 18 U.S.C.A.
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Rule 16 RULES OF CRIMINAL PROCEHURE
(b) Disclosure of Evidence by the Defendant. ., >
- (1) Information Subject to Disclosure.” A\

(A) Documents and Tangible Objects.. If the defend-
ant requests disclosure under subdivision (a) (1) (C) or
(D) of this rule, upon compliance with such request by

* the government, the defendant, on request of the gov- R
ernment, shall permit the government to inspect and
copy or photograph books, papers, documents, photo-
graphs, tangible objects, or copies or portions thereof,
which are within the possession, custody, or control of
" the defendant and which the defendant intends to in-
troduce as evidence in chief at the trial.’

(B) Reports of Examinations and Tests. Xf the de-
fendant requests disclosure under subdivisioh () (1)
(C) or (D) of this rule, upon compliance with such re-
quest by the government, the defendant, on request of
the government, shall permit the government to inspect

~ and copy or photograph any results or reports of physi-
cal or mental examinations'and of scientific tests or ex-
periments made in connection with the particular case,

. or copies thereof, within the possession or controi of
- the defendant,. which the defendant intends to intro-
duce as evidence in chief at the trial or which were .
prepared by a witness whom the defendant intends to

call at the trial when the results or reports relate to his
testimony, - B

(2) Information Not Subject to Disclosure. Except as to
scientific or medical reports, this subdivision does not au-
thorize the discovery or inspection of reports, memoranda, t
or other internal defense documents made by the defend-
ant, or his attorneys or agents in connection'wjth the in-
vestigationr or defense of the case, or of statements made

- by the defendant, or by government or defense witnesses, or
by prospective government or defense ‘witnesses, to the de-
fendant, his agents or attorneys. I

(c) Continuing Dut:y to Disclose. If, prior to or during trial, -

a party discovers additional evidence or material previously re--
quested’ or ordered, which Js subject to discovery or inspection

under this rule, he shall promptly notify the other party or his

attorney or the court of the existence of the additional evidence
. or material. ¢ . ) .

Judiclat Wnstrp_c!lbn_s and Advisory Committee Notes, see Title I8 U.S.C.A.
. ) - S“. . - . :
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N . ST
ARRAIGNMENT “Rule 16

(d) Regulation of Discovery.

(1) Protective and Modifying Orders. Upon a sufficient
showing the court may at any time order that the discovery
. or inspection be denied, restricted, or deferred or make such
other order as is appropriate. Upon motion by a party, the
court may permit the party to make such showmg, in whole,
or in part, in the form of a written statemenit to be inspected
- by the judge alone. If the court enters an ‘order granting
relief following such an ex parte showing, theé entire text of
the party’s statement shall be sealed and preserved in the
records of the court to be made available to the appellate
court in the event of an appeal

© (2) Failure to Comply ‘with a Request. If at any time
during the course of the proceedings it is brought to the at- .
* tention of the court that a party has failed to comply with *
thls rule, the court may order such party to permit the dis- "
‘covery or inspection, grant a continuance, or prohibit the
party from introducing evidence not disclosed, or it may
enter such other order as it deems just under the circum-
— stances. The court may specify the time, place and manner
" of making the discovery and inspection and may prescribe
- such terms and conditions as are just.

(e) Ahbx Wntnesses stcovery of alibi witnesses :is governed
by Rule 12.1.

Amended Feb. 28, 1966, eff July 1 .1966; Aprll 22 1974, eff.
‘Dec. 1, 1975; July 31, 1975, Pub.L. 94-64, § 3(20)-(28), 89 Stat.
374, 375; Dec. 12, 1975, PubL 94-149, § 5, 89 Stat. 806.

. l966 Amendment

Reworded and greatly expanded this rule. Prior thereto the rule
read: “Upon motion of a defendant at any time after the filing of the
indictment or information, the court may order the attorney for the

- government to permit the defendant to inspect and copy or photo-
graph designated books, papers, documents or tangible objects, ob-
tained from or belonging to the defendant or obtained from others by
sclzure or by process, upon a showing that the items sought may be

" material to the preparation of his defense and that the request is rea-
sonable. The order shall specify the time, place and manner of

-: making the inspection and of taking the copies or photographs and
may prescribe such terms and conditions as are just.”

1975 Amendments

Pub.L. 9f—149 struck out paragraph (4) of subdivision (a) and
paragraph (3) of subdivision (b) \\hlch paragraphs rchtcd to fail-

ure toealla witncss .

Judictal Constructions. and Advlsory ‘Committee Notes, see Title 18 U.S.C.A.
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Rule 16 RULES OF CRIMINAL PROCEDURE

Pub.l. 94-G% revised rule genemlly to .give' gré'\ter discovery to
both the prosccution and the defense, mcorporatmg some of the pro-
visions ot former subdivisions (a), (b), (¢), (d), (¢),* ‘and (g) into new
subdivisions (a), (b), (¢), and (d), ndding a new subdivision (¢) cover- ¢
ing discovery of alibi witnesses, and dropping the provisions of for-
mer subdivision (f) dealing with time of motions, which provisions

were transferred to rule 12. ’ . ’

" Effective Date of 1975 Amendment

Amendment of Rule effective Dcccmber l 1975, see Order of Su—v
preme Court of April 22 1974 and Congresslonal Action on Amcnd-
ments, sct out on page 16 :

Ruxé" 171

. PRETRIAL CONFERENCE

At any time after the thng of the mdlctment or mformahon
the court upon motion of any party or upon its own motion may
order one or more conferences to consider such matters as will
promote a fair and expeditious trial. At the conclusion of 2
conference the court shall prepare and file a memorandum of
the miatters agreed upon. No admissions made by the defend-
ant or his attorney at the conference shall be used against the
defendant unless the admissions are reduced to writing and signed
by the defendant and his attorney. This rule shall not be in-
voked in the case of a defendant who is not represented by counsel.
Added Feb. 28, 1966, eff. July 1, 1966.

~ Judicial Constructlons and Advlsory (:ommlttee Notes, sea Yitle 18 U.S.C.A.
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FEDERAL RULES OF EVIDENCE

 Rule 106. + =~

REMAINDER OF OR RELATED WRITINGS bR-BECORDED
‘ : - STATEMENTS LR

. "When a writing 6r'recorded statement or part theréof is intro-

* duced by a party, an adverse party may require him at that

- time to introduce any other part or any other writiqg or record-

ed statement which ought in fairness to be considered contempo-
raneously with i. . o -

o Rule.401. - . .

~ DEFINITION OF “RELEVANT EVIDENCE” - 3 :

“Relevant _evidence” means evidence having any tendenéy to

make the existence of any fact that is of consequence to the de-

termination of the action more probable or less probable than it
~would be without the evidence. . .- . :

- Ruled02. = . §"

-~
-~ s

RELEVANT EVIDENCE GENERALLY ADMISSIBLE; IR-
- RELEVANT EVIDENCE INADMISSIBLE

- All relevant evidenc,q is admissible, except as otherwise pro-
vided by the Constitution of the United States, by Act of Con-
gress, by these rules, or by other rules prescribed by the Su-
preme Court pursuant to statutory authority. Evidence which is
not relevant is not admissible. ST ’

" Judicial Constructions and Advisory Committee Notes, see Title 28 U.S.C.A.
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FEDERAL RULES OF EVIDENCE
Rule 412

RAPE CASES; RELEVANCE OF VICTIM'S:PAST BEHAVIOR

' (a) Notwithstandifhg any other provision of law, in a criminal case In
" which.a person is accused of rape or of assault with intent to commit
rape, reputation or opinion evidence of the past sexual behavlor of an
alleged victim of such rape or assault is not admissible. o .
(b) Notwithstanding any other provision of.law, in a criminal case
fn which a person is accused of rape or of assault with intent to ‘commit
rape, evidence of a victim’s past sexual behavlor other than reputation
or opinion evidence is also not admissible; unless such evidence other
. than reputation or opinion evidence Is— = .0 . 7 .0 K.
(1) -admitted in accordance with subdivislons (¢) (1) and (e)¢2)
" ., and is constitutlonally required to be admitted; ‘or .° - co :

‘ --1(2) admitted in accordance with subbdivision (c). an&-lﬁ ev.l:dezfice:
]
!

ol (A) past sexual behavior with persons other than the .ac-
<+ . cused, -offered by the accused upon the issue of whether the
7.~ accused was or was not, with respect to the alleged victim, the
.. source of semen or*injury; or ’ s N o

+ -,n.(B) past sexual behavior with the accused and is offered by ~
"the accused upon the issue of whether the alleged victim con-
- ponted to the sexual behavlor with respect to which rape or as-
" lrpaultisalleged. T Lo L Ui e T
‘(€) (1) If the person accused of committing rape or assault with intent
i to commit rape Intends-to offer under subdivision (b) evidence of spe-
citic instances of the alleged victim’s past sexual behavior, the accused
ghall make & written motion to offer such evidence not later than fifteen
days before the date on which the trlal in"which such evldence is to be
offered is scheduled to begin, except that the court may allow the motion
to be made at a later date, including during trial, £ the court determines
élther that the evidence is newly discovered and could not have been ob-
tained earlier through the exercise of due diligence or that the issue to
which such evidence relates has hewly arisen in the case. Any motion
made under this paragraph shall be served on 211 other partles and on the
alleged vietim, - -~ . .° .. T . : IR
(2) The motion described in paragrabh (1) shall be accompanied by
a written offer of proof. If the court determines that the offer of proot
! contains evidence described in subdivision (b), the court shall order &
! hearing In chambers to determine if such evidence is admissible. At such
hearing the parties may call witnesses, fncluding the alleged victim, and
_ ofter relevant evidence. Notwithstanding subdivision (b) of rule 104,
it the relevancy of the evidence which the accused seeks to offer in the
" trial depends upon the fulfillment of a condition of fact, the court, at the
* hearing In chambers or at a subsequent hearing in chambers scheduled
- for such purpose, shall accept evidence on the issue of whether such con- -
ditton of fact is fultilled and shall determine such issue, - e
(3) It the court determines on the basis of the hearing described In
. paragraph (2) that the evidence which the accused seeks to offer is rele-
" yant and that the probative value of such evidence outwelghs the danger
of unfalr prejudice, such evidence shall be admissible in the trial to the
oxtent an order made by the court specifies evidence which may be offered
and ereas with respect to which the alleged victim may be examimed or
. cross-examined. . oL T L M T R .
~(d) -For purposes of this rule, the term “'past sexual behavior” means’
_ sexual behavior other than the gexual behavior with respect to which
rape or assault with intent to commit rape is alleged. = - - :
Added Pub.ﬁ_. 9§—540, $'2(a), Oct. 28, 1978, 92 Stat, 2046.
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FEDERAL RULES OF EVIDENCE
Rule 1002. .

' REQUIREMENT OF ORIGINAL

To prove the content of a writing, reco'f'dirig, or photograph,
-the original writing, recording, or photograph is required, except
as otherwise provided in these rules or by Act of Congress.

O
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