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UNITED=STATES 7. _ROBEL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR
THE WESTERN DISTRICT OF WASHINGTON,

No. 8. Argued November 14, 1966.—Reargued October 9, 1967 —
Decided December 11,51967:

Appellee, & member of the Communist Party (which had been
ordered to register as a Communist-action organization under the
Subversive Activities Control Act) remained an employee at a
shipyard after the Secretary of Defense had designated it a
“defense facility” under the Act. Petitioner was thereafter in-
dicted under §5 (a)(1)(D) of the Aect for having “unlawfully
and willfully engage[d]” in employment at the shipyard with
knowledge of the outstanding order against the Party and of the
notice of the Secretary’s designation. The District Court, relying
on Scales v. United States, 367 U, S. 203, dismissed the indict-
ment for failure to allege that appellee was an active Party
member with knowledge of and a specific intent to advance its
unlawful purposes. The case was appealed to the Court of
Appeals and then certified to this Court as a direct appeal.
Held: Section 5 (a)(1)(D) is invalid since by its overbreadth it
unconstitutionally abridges the right of association protected by
the First Amendment. Pp. 262-268.

(a) The indiscriminate application of § 5 (a) (1) (D) to all types
of association with Communist-action groups, regardless of the
quality and degree of membership, makes it impossible by limiting
construction to save the provision from constitutional infirmity.
Cf. Aptheker v, Secretary of State, 378 U. S. 500. P. 262.

(b) An individual’s associational rights under the First Amend-
ment are no less basic than the right to travel involved in Aptheker.
Pp. 262-263.

(c) The fact that the Act was passed pursuant to Congress’
““war power” to further the “national defense” cannot “remove
constitutional limitations safeguarding essential liberties,” Home
Bldg. & Loan Assn. v. Blaisdell, 200 U. S. 398, 426. Pp. 263-264.

(d) The statute literally establishes guilt by association alone,
without any need to show that an individual’s association poses
the threat of sabotage and espionage in defense plants at which
the legislation is directed. P, 265,

.

(e) Section 5 (8) (1)(D) includes within its coverage not only
association which may be proseribed consistently with the First
Amendment but also association (such as that of passive mem-
bers of a designated organization, those unaware of or disagreeing
with its unlawful aims, and those in nonsensitive jobs at defense
facilities) which eannot be so proscribed.  Pp. 265-266.

(f) Congress in exercising its ample power to safeguard the
national defense cannot exceed constitutional bounds, particu-
larly where First Amendment rights are at stake. Pp. 266-268.

Affirmed.

Kevin T'. Maroney reargued the cause for the United
States. With him on the brief on reargument were
Solicitor General Marshall, Assistant Attorney General
Yeagley, John 8. Martin, Jr., and Lee B, Anderson, and
on the original argument Solicitor General Marshall,
Assistant Attorney General Yeagley, Nathan Lewin and
Mrs. Anderson.

John J. Abt reargued the cause for appellee. With
him on the.briefs on the original argument-and on the
reargument were John Caughlan and Joseph Forer,

John J. Sullivan, Marvin M. Karpatkin and Melyin I,
Wulf filed a brief on the original argument for the Ameri-
can Civil Liberties Union ot al., as amici curige, urging
affirmance,

MR, CHIEF Justice WarreN delivered the opinion
of the Court. :

This appeal draws into question the constitutionality
of §5(a)(1)(D) of the Subversive Activities Control

-Act of 1950, 64 Stat. 992,50 U. S. C. § 784 (a)(1)(D),

'The Act was passed: over the veto of President Truman. In
his veto message, President, Truman told Congress, “The Department
of Justice, the Department of Defense, the Central Intelligence
Ageney, and the Department of State have all advised me that the
bill would seriously damage the security and the intelligence opera-
tions for which they are responsible.  They have strongly expressed

: ! 5.7
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which provides that, when a Communist-action organiza-
tion ? is under a final order to register, it shall be unlawful
for any member of the organization “to engage in any
employment in any defense facility.” In Communist
Party v. Subversive Activities Control Board, 367 U. S. 1
(1961), this Court sustained an order of the SACB
requiring the Communist Party of the United States
to register as a Communist-action organization under
the Act. The Board’s order became final on October 20,
1961. At that time appellee, a member of the Commu-
nist Party, was employed as & machinist at the Seattle,
Washington, shipyard of Todd Shipyards Corporation.
On August 20, 1962, the Secretary of Defense, acting
under authority delegated by §5 (b) of the Act, desig-
nated that shipyard a “defense facility.” Appellee’s con-
tinued employment at the shipyard after that date
subjected him to prosecution under § 5 (a)(1)(D), and
on May 21, 1963, an indictment was filed charging him
with a violation of that section. The indictment alleged
in substance that appellee had “unlawfully and willfully
engage[d] in employment” at the shipyard with knowl-
edge of the outstanding order against the Party and with
knowledge and notice of the shipyard’s designation as

the hope that the bill would not become law.” H. R. Doc. No. 708,
81st Cong., 2d Sess., 1 (1950).

President Truman also observed that “the language of the bill
is so broad and vague that it might well result in penalizing the
legitimate activities of people who are not Communists at all, but
loyal citizens.” Id., at 3.

2 Section 3 (3)(a) of the Act, 50 U. S. C. §782 (3)(a), defines

a “Communist-action organization” as:
“any organization in the United States (other than a diplomatic
representative or mission of a foreign government accredited as such
by the Department of State) which (i) is substantially directed,
dominated, or controlled by the foreign government or foreign
organization controlling the world Communist movement . . . and
(i) operates primarily to advance the objectives of such world
Communist movement . . . "

a defense facility by the Sccretary of Defense. The
United States District Court for the Western Distriet
of Washington granted appellee’s motion to dismiss the
indictment on October 4. 1965. To overcome what it
viewed as a “likely constitutional infirmity” in §5 (a)
(1)(D). the District Court read into that section “the
requirements of active membership and specific intent.”
Because the indictment failed to allege that appellee’s
Communist Party membership was of that quality, the
indictment was dismissed. The Government, unwilling
to accept that narrow construction of §5 (a)(1)(ID) and
insisting on the broadest possible application of the
statute,® initially took its appeal to the Court of Appeals
for the Ninth Circuit. On the Government’s motion,
the case was certified here as properly a direct appeal to
this Court under 18 U. S. C. § 3731. We noted probable
jurisdiction. 384 U. S. 937.* We affirm the judgment
of the District Court, but on the ground that §5 (a)
(1)(D) is an unconstitutional abridgment of the right
of association protccted by the First Amendment.®

3The Government has persisted in this view in its arguments
to this Court.  Brief for the Government 48-56. .

+ We initially heard oral argument in this case on November 14,
1966. On June 5, 1967, we entered the following order:

“Case is restored to the calendar for reargument and counsel
are directed to brief and. argue, in addition to the questions pre-
sented, the question whether the delegation of authority to the
Secretary of Defense to designate ‘defense facilities’ satisfies perti-
nent constitutional standards.” 387 U. S. 939.

We heard additional arguments on October 9, 1967.

s In addition to arguing that §5 (2)(1)(D) is invalid under the
First Amendment, appellee asserted the statute was also unconsti-
tutional because (1) it offended substantive and procedural due
process under the Fifth Amendment; (2) it contained an uncon-
stitutional delegation of legislative power to the Secrctary of De-
fense; and (3) it is a bill of attainder. Because we agree that the
statute is contrary to the First Amendment, we find it. unnecessary
to consider the other constitutional arguments.
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We cannot agree with the District Court that § 5 (a)
(1)(D) can be saved from constitutional infirmity by
limiting its application to active members of Communist-
action organizations who have the specific intent of
furthering the unlawful goals of such organizations. The
District Court relied on Scales v. United States, 367 U. S.
203 (1961), in placing its limiting construction on § 5 (a)
(1)(D). It is true that in Scales we read the elements
of active membership and specific intent into the mem-
bership clause of the Smith Act." However, in Aptheker
v. Secretary of State, 378 U. S. 500 (1964), we noted that
the Smith Act’s membership clause required a defendant
to have knowledge of the organization’s illegal advocacy,
a requirement that “was intimately connected with the
construction limiting membership to ‘active’ members.”
Id., at 511, n. 9. Aptheker involved a challenge to § 6
of the Subversive Activities Control Act, 50 U. S. C.
§ 785, which provides that, when a Communist organiza-
tion is registered or under a final order to register, it shall
be unlawful for any member thereof with knowledge or
notice thereof to apply for a passport. We held that
“[t]he clarity and preciseness of the provision in question
make it impossible to narrow its indiscriminately cast
and overly broad scope without substantial rewriting.”
Id., at 515. \é’g;l;,eﬁhe—sgwleW'of §5 (@) (D).
dt=is—precisely=because-that_statiute sweeps—indiscrimi-
mately-acrossall-types-of -association_with_Communist:
action.groups, without regard-to-the quality-and_degree
cof - membership, that it Tuns afoulof the First-Amendmerit.

In Aptheker, we held § 6 unconstitutional because it
too broadly and indiscriminately infringed upon consti-
tutionally protected rights. The Government has argued
that, despite the overbreadth which is obvious on the
face of §5 (a)(1)(D), Aptheker is not controlling in

918 U. 8. C. §2385.
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this case because the right to travel is a more basic free-
dom than the right to be employed in a defense facility.
We agree that Aptheker is not controlling since it was de-
cided under the Fifth Amendment. But we cannot agree
with the Government’s characterization of the essential
issue in this case. It is true that the specific disability
imposed by §5 (a)(1)(D) is to limit the employment
opportunities of those who fall within its coverage, and
such a limitation is not without serious constitutional
implications. See Greene v. McElroy, 360 U. S. 474, 492
(1959). But the operative fact upon which the job dis-
ability depends is the exercise 8f an individual’s right of
association, which is protected by the provisions of the
First Amendment.” Wherever one would place the right
to travel on a scale of constitutional values, it is clear
that those rights protected by the First Amendment are
no less basic in our democratic scheme.

The Government seeks to defend the statute on the
ground that it was passed pursuant to Congress’ war
power. The Government argues that this Court has
given broad deference to the exercise of that constitu-
tional power by the national legislature. That argument
finds support in a number of decisions of this Court.®
However, the phrase “war power” cannot be invoked as
a talismanic incantation to support any exercise of con-

gressional power which can be brought within its ambit.

7 Our decisions leave little doubt that the right of association is
specifically protected by the First Amendment. E. g., Aptheker v.
Secretary of State, supra, at 507; Gibson v. Florida Legislative
Investigation Committee, 372 U. S. 539, 543 (1963); Bates v. City
of Little Rock, 361 U. S. 516, 522-523 (1960); NAACP v. Alabama
ez rel. Patterson, 357 U. S. 449, 460 (1958). Sce generally Emerson,
Freedom of Associntion and Freedom of Expression, 74 Yale 1. 0. 1
(1964).

4See, e. g, Lichter v, United States, 334 U. S. 742, 754-772
(1948) ; Hirabayashi v. United States, 320 U. 8. 81, 93 (1943).
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“{Elven—the-war-power does Tiot_Temove_constitutional

climitationssafeguarding-essential-liberties;” Home Bldyg.
& Loan Assn. v. Blaisdell, 290 U. S. 398, 426 (1934).
More specifically in this case, the Government asserts
that § 5 (a) (1) (D) is an expression “of the growing con-
cern shown by the executive and legislative branches of
government over the risks of internal subversion in plants
on which the national defense depend[s].”® Yet, this
concept of “national defense” cannot be deemed an end
in itself, justifying any exercise of legislative power de-
signed to promote such a goal. Implicit in the term
“national defense” is the notion of defending those val-
ues and ideals which set this Nation apart. For almost
two centuries, our country has taken singular pride in
the democratic ideals enshrined in its Constitution, and
the most cherished of those ideals have found expression
in the First Amendment. It would indeed be ironic if,
in the name of national defense, we would sanction the
subversion of one of those liberties—the freedom of
association—which makes the defense of the Nation
worthwhile.

When Congress’ exercise of one of its enumerated
powers clashes with those individual liberties protected
by the Bill of Rights, it is our “delicate and difficult task”
to defermine whether the resulting restriction on freedom
can be tolerated. See Schneider v. State, 308 U. S. 147,
161 (1939). The Government emphasizes that the pur-
pose of § 5 (a)(1)(D) is to reduce the threat of sabotage
and espionage in the Nation’s defense plants. The Gov-
ernment’s interest in such a prophylactic measure is not
insubstantial. But it cannot be doubted that the means
chosen to implement that governmental purpose in this
instance cut deeply into the right of association. Sec-
tion 5 (a) (1) (D) put appellee to the choice of surrender-

% Brief for the Government 15.
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ing his organizational affiliation, regardless of whether
his membership threatencd the security of a defense
facility,” or giving up his job."*  Whenappelee-refuseds
to~make- that—elioice, che—became-subjcet—to—a—possible

criminal—penalty of five yecars’ imprisonment and a
$10,000 fine.’* The statute quite literally establishes
guilt by association alone, without any need to establish
that an individual’s association poses the threat feared
by the Government in proscribing it.**  The inhibiting
effect on the exercise of First Amendment rights is clear.
Jt=has] X1 reeision-of-regula-
tion-mus -touchstone-in-an-arca-so-closely—touch-
cing-our—most_precious_{recdoms.”  NAACP v. Button,
371 U. S. 415, 438 (1963); see Aptheker v. Secretary of.
State, 378 U. S. 500, 512-513; Shelton v. Tucker, 364
U. S. 479, 488 (1960). Such precision is notably lacking
in §5 (@D, (Chat statute casts ifs. et across &

10 The appellee has worked at the shipyard, apparently without
incident and apparently without concealing his Communist Party
membership, for more than 10 years.  And we are told that, following
appellee’s indictment and arrest, “he was released on his own recog-
nizance, and immediately returned to his job as a machinist at the
Todd Shipyards, where he has worked ever since.” Brief for Ap-
pellee 6, n. & As far ax we ean determine, appellee is the only
individual the Government has attempted to prosecute under
§5 (a)(1)(D).

1 We-recognized—in-Greene—vo-Mellroy-360=U=S-at-402; that
thoright—to—hold—specific—private—employment—aid =" o—16llow” a

cchosen=] i 1 nable-governmental-interference
ccomes—within berty’—and-~property—eencepts-—of—the—Fifth
cAmendment.”

1250 U.S.C. §794 (c).

13 The Government has insisted that” Congress, in  cnacting
§5(a)(1)(D), has not sought “to punish membership in ‘Com-
munist-anction’ . . . organizations.”  Brief for the Government 53,
Rather, the Government asserts, Congress has simply sought to
regulate aceess to employment in defense facilities. But it is elear the
employment disability is imposed only beeause of such membership.
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cbroad-range of “associational activities; indiscriminately
ctrappingmembership w whlch@@gshtﬂhona]ly pun-
cdshed-*-and-membership_which_cannot be so_proscribedy'*
It is made irrelevant to the statute’s operation that an
individual may be a passive or inactive member of a
designated organization, that he may be unaware of the
organization’s unlawful aims, or that he may disagree
with those unlawful aims.'® It is also made irrelevant
that an individual who is subject to the penalties of
§5 (a)(1)(D) may occupy a nonsensitive position in &
defense facility.)” Thus;—§-5-(a) (1) (D) _contains_the.
fatal-defect-of—overbreadthnbecause it seeks to bar em-
ployment both for association which may be proscribed
and for association which may not be proscribed con-
sistently with First Amendment rights. See Elfbrandt
v. Russell, 384 U. S. 11; Aptheker v. Secretary of State,
supra; NAACP v. Alabama ex rel. Flowers, 377 U, S.
288 (1964); NAACP v. Button, supra. This the Consti-
tution will not tolerate.
(We—are_niot_unmindful_of _the_congressional_concern
over-the-dangerof sabotage amd-espionage” in_national

(defense mdustrleS*and nothmg we‘ho1d’tﬁlay Miag

(lggﬂ“_tlon-t()’ké'e',"_from “sensitive_positions in ¢ dgfense

14 See Scales v. United States, 367 U. S. 203 (1961).

13 See Elfbrandt v. Russell, 384 U. S. 11 (1966).

1¢ A number of complex motivations may impel an individual to
align himself with a particular organization. See Gibson v. Florida
Legislative Investigation Committee, 372 U. S. 539, 562-565 (1963)
(concurring opinion). It is for that reason that the mere presecnce
of an individual’s name on an organization’s membership rolls is
insufficient to impute to him the organization’s illegal goals.

17 See-Colezv-Y ouny;-351-U~S7536, 546 (1956) : “[I1t is difficult to
justify summary suspensions and unreviewable dismissals on loyalty
grounds of employees who are not in ‘sensitive’ positions and who
are thus not situnted where they ecould bring about any disxeern-
ible adverse effects on the Nation’s sccurity.”

|
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facilitics_those_who -would-use-their-positions_to_disrupt
tic_Nation's productionifacilities! e ]mvurcco;.,lﬁ/‘c?d

Ahat whilethe-Gastitution. protects against.invasions ol
_{ndividual Fights, it"does not withdraw from the Governp

gnent-the-power-tosafeguard ‘itsvitalinterests, Kennedy
V. Mendoza-Martinez, 372 U. S. 144 160 (1963). Spies
and saboteurs do exist, and Congress can, of course, pre-
scribe criminal penalties for those who engage in espionage
and sabotage.” The Governmeint can deny aecess (o its

geerets to_thosewho would-use-such—information Lo*h‘zr:n }
Mlc‘Natl‘(T‘l ' AAnd"Congress can declare sensitive 1osi-
[1ons m_national_defense_industrics_off “limits _to_those

who~would Usc_such_positions_to_distupt the_production

@efmﬂs. The Government has told us that
Congress, in passing § 5 (a)(1)(D), made a considered
judgment that one possible alternative to that statute—
an industrial security screening program—would be
inadequate and ineffective to protect against sabotage
in defense facilities. It is not our function to examine
the validity of that congressional judgment. Neither
is it our function to determine whether an industrial
security screening program exhausts the possible alter-
natives to the statute under review. MN& are _concerned
Csolely~with—detormining—w hetheﬂ?fe’statut@‘t?fb‘l‘@”us
thas—exceeded~thebounds 11nposed_by:ih—"Consm'ﬁon
(\vhethlrst)”ATnendmentfjg]lts-are*at"stak‘é‘ The task

of writing legislation which will stay within those bounds
has been committed to Congress. {Our_decision_today

" Congress has already provided suff penalties for those who
conduct espionage and sabotage against the United States. 18
U. 8. C. §§792-798 (espionage); §§2151-2156 (sabotage).

' The Department of Defense, pursuant to Executive Order
10865, as amended by Exceutive Order 10909, has established de-
tailed procedures for sereening those working in private industry
who, because of their jobs, must have aceess to elassified <|('f('ll.\:l‘
information. 32 CFR Part. 165, The provisions of those rega-
lations are not before the Court in this casc.
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@Msgnizes-tfh—a—tﬂ@giﬁlﬁtﬁl@ﬁ]Eb‘xm
‘Cerns-are-expressed_if-a_statute_which_imposes a sub-
stantial-burden_on_protected -First-Amendment.activities,
Congress—must—achieve_its_goal _by_means_which_have
& “less-drastic*-impact_on_the-continued Vitality of. First
Amendment_freedoms.2* Shelton v. Tucker, supra; cf.
United States v. Brown, 381 U. S. 437, 461 (1965). The
Constitution and the basie position of First Amendment

rights in our democratic fabric demand nothing less.
Affirmed. -

MR. JusTiCE MARSHALL took no part in the considera-
tion or decision of this case.

20 It has been suggested that this case should be decided by “bal-
ancing” the governmental interests expressed in §5 (a)(1)(D)
against the First Amendment rights asserted by the appellce. This
we decline to do. We recognize that both interests are substantial,
but we deem it inappropriate for this Court to label one as being
more important or more substantial than the other. Our inquiry
is more circumscribed. Faced with a clear conflict between a fed-
eral statute enacted in the interests of national security and an
individual’s exercise of his First Amendment rights, we have con-
fined our analysis to whether Congress has adopted a constitutional
means in achieving its concededly legitimate legislative goal. In
making this determination we have found it nccessary to measure
the validity of the means adopted by Congress against both the
goal it has sought to achieve and the specific prohibitions of the
First Amendment. But we have in no way “balanced” those respec-
tive interests. We have ruled only that the Constitution requires
that the conflict between congressional power and individual rights
be accommodated by legislation drawn more narrowly to avoid the
conflict. There is, of course, nothing novel in that analysis. Such
a course of adjudication was enunciated by Chief Justice Marshall
when he declared: “Let the end be legitimate, let it be within the
scope of the constitution, and all mecans which are appropriate,
which are plainly adapted to that end, which are not prohibited,
but consist with the letter and spirit of the constitution, are con-
stitutional.”  M‘Culloch v. Maryland, 4 Wheat. 316, 421 (1819)
(emphasis added). In this case, the means chosen by Congress
are contrary to the “letter and spirit” of the First Amendment,
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M. Justice BrENNANgEmIcnrring in the result.

T

I=oomngreesthat=thesjudgment=of=tie=DistrHeE=CouTe
sshould-beaffinmed=butadmreach=that=result=for=difficrent
Ireasons.

cikezthe=Court=I=disagree with the District Court=that
SH=ry @D zcanzhereadsto-applyzonly=tozactive=mem-~

bers=whozhavezthezspecificzintent=to=further=the=Rartys,

anlawfulzobjectives. In Aptheker v. Secretary of State,
378 U. S. 500, we rejected that reading of § 6 of the Act
which provides that, when a Communist organization is
registered or under final order to register, it shall be un-
lawful for any member thereof with knowledge or notice
of the order to apply for or use a passport. We held that
“[tIhe clarity and preciseness of the provision in question
make it impossible to narrow its indiscriminately cast and
overly broad scope without substantial rewriting.” 378
U. 8, at 515. I take the same view of §5 (a)(1)(D).
Aptheker held § 6 of the Act overbroad in that it de-
prived Party members of the right to travel without
regard to whether they were active members of the Party
or intended to further the Party’s unlawful objectives,
and therefore invalidly abridged, on the basis of political
associations, the members’ constitutionally protected
right to travel. eSection==(z)E9ED)=also=treats=as=ir-
celevantzwhetier-ormot-themembersaresactiv
e -E&nt;y;’s,:\@a_-\\;fﬁ-l,-l:]),u-r:pescs:or.:in%end:to:pu-r,su-e:ﬂmse
purposes.  Compare Keyishian v. Board of Regents, 385
U. 8. 589; Elfbrandt v. Russell, 384 U. S. 11, 17; Scales
v. United States, 367 U. S. 203: Schueiderman v. United
States, 320 U. S. 118, 136. Indeed. a member such as
appellee. who has worked at the Todd Shipyards with-

out complaint or known ground for suspicion for over-
10 years, is afforded no opportunity to prove that the -

statute’s presumption that he is a security risk is invalid

as applied to him. And so-importance-whateversiszats

%‘Echrzd:t—o:ﬂie:sensiiﬂ'y-i{ry:p of-the-jobs-held-by-Rarty=mem-
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chers—a-factordong-considered-relevant-in-securitycases™

Furthermore, like §6, §5 (a)(1)(D) affects constitu-
tionally protected rights. “[T]he right to hold specific
private employment and to follow a chosen profession
free from unreasonable governmental interference comes
within the ‘liberty’ and ‘property’ concepts of the Fifth
Amendment . . . .” Greene v. McElroy, 360 U. S. 474,
492, That right is therefore also included among the
“[1]ndividual liberties fundamental to American institu-
tions [which] are not to be destroyed under pretext of
preserving those institutions, even from the gravest ex-
ternal dangers.” Communist Party v. Subversive Activ-
ities Control Board, 367 U. S. 1, 96. Since employment
opportunities are denied by §5 (a)(1)(D) simply on
the basis of political associations the statute also has
the potential of curtailing free expression by inhibiting
persons from establishing or retaining such associations.
See Wieman v. Updegraff, 344 U. S. 183, 191. “Broad
prophylactic rules in the area of free expression are
suspect. . . . Precision of regulation must be the touch-
stone in . . . area[s] so closely touching our most pre-
cious freedoms.” NAACP v. Button, 371 U. S. 415,
438; see Shelton v. Tucker, 364 U. S, 479, 488; Cantwell
v. Connecticut, 310 U. S. 296, 304.

t-is-truerhowever,as-thezGovernment-points-out-that

«ventive-or-prophylactic-measures, e. 9., Board of Gover-
nors v. Agnew, 329 U. S. 441; North American Co. v.
SEC, 327 U. S. 686, and=that—such—regulation-has-been
apheld—even —where—fundamental—freedoms—are—poten-
ctially=affected, Hirabayashi v. United States, 320 U. S. 81;

“[I1t is difficult to justify summary suspensions and unreviewable
dismissals on loyalty grounds of employees who are not in ‘sensitive’
positions and who are thus not situated where they could bring
about any discernible adverse effects on the Nation’s security.”
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Cafeter

Worker Ly =367-U=S=886; Carlson v.
Landon, 342. U. S. 524. Iia

h=regrlatiolTmust=he=exs
qig-n-—i=Hie,dfi:1-1:t-exzx<11-s:c)'f:ritts =potential—mpact—upon—funda-

mental_rights—the—importanee—of—the—end—sought—and.
thes —thezmeans-adepted. The Government

Ae
argues that § 5 (a)(1) (D) may be distinguished from § 6
on the basis of these factors. Section 5 (a) (1)(D) limits
employment only in “any defense facility,” while § 6 de-
prived every Party member of the right to apply for or
to hold a passport. If §5 (2)(1)(D) were in fact nar-
rowly applied, the restrictions it would place upon em-
ployment are not as great as those placed upon the
right to travel by § 62 The problems presented by the
employment of Party members at defense facilities,
moreover, may well involve greater hazards to national
security than those created by allowing Party members
to travel abroad. We may assume, too, that Congress

eessity=f

may have been justified in its conclusion that alternatives

to §5 (a)(1)(D) were inadequate.® For these reasons,

2 The Government also points out that §5 (a)(1)(D) applies only
to members of “Communist-action” organizations, while § 6 applied
also to members of “Communist-front” organizations, groups which
the Government contends are less dangerous to the national security
under Congress’ definitions, and whose members are therefore pre-
sumably less dangerous. This distinetion is, however, open to some
doubt. Even if a “front” organization, which is defined as an
organization cither dominated by or primarily operated for the pur-
pose of aiding and supporting “action’ organizations, could in some
fashion be regarded as less dangerous, Aptheker held §6 invalid
because it failed to diseriminate among affected persons on the bases
of their activity and commitment to unlawful purposes, and nothing
in the opinion indicates the result would have been different if
Congress had been indiseriminate in these respeets with regard only
to “Communist-action” group members.

*The choice of a prophylactic measure “must be viewed in the
light of less drastic means for achieving the same basie purpose.”
Shelton v. Tucker, 364 U. 8. 479, 485. Since I would affirm on
another ground, however, I put aside the question whether existing
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Jd=amnotxpersuadedxtorthesCourtissviewathatroverbresdth
isxfatalxtouthiszstatute, as I agreed it was in other con-
texts; see, e. g., Keyishian v. Board of Regents, 385 U. S.
589; Elfbrandt v. Russell, 384 U. S. 11; Aptheker v. Sec-
retary of State, 378 U. S. 500; NAACP v. Button, 371
U. S. 415.

However, acceptance of the validity of these distine-
tions and recognition of congressional power to utilize
& prophylactic device such as §5 (a)(1)(D) to safe-
guard against espionage and sabotage at essential defense
facilities, would not end inquiry in this case. sEvenwif
<thersta;’mteiismohov_érbro*adlonlitsrfaceEb'eca'uselther,c
@gyxbeﬂt}éfémfmli'ti'es’-’-rs01esseﬂ£i~a-11b@1aur:nati*onal
§qepliLY1th:a-t1€ongremouid@st—it—utinnwl'lyjia‘xciudemi1
Rartymmembersafromuemployment winmthem—thewcon-
(g‘rggionaitdelega-cion:oflauﬂozifylbg.@%Secretanytof
ngggsentondesi-gn@te&iﬁfense-faci-l-i-t;ieshcr,eatesit‘h‘é
dangergofgoverbroadmyu; authorizedmandwarbitrarysappli-
catio-n,.qﬁ.crivlgins;llgg-@ii_qrsl—ijg,gﬂjwtofngnot’g;c,:@‘d’
t}rgedemsag{k&@;@i@ggﬂmmymi‘ew,,xr,en'd'er,ht-hisrsta”cutt,e
dnvalid. tBe,cause.bhersta'—mgmtmgme‘ wingful
tmnﬂggqibmﬁiéh‘lﬁﬁlsmtﬁﬁﬂto:gove-mxhisldgsigﬁ-

security programs were inadequate to prevent serious, possibly
catastrophic consequences.

Congress rejected suggestions of the President and the Department,
of Justice that existing security programs were adequate with only
slight modifications. See H. R. Doc. No. 679, 81st Cong., 2d Sess., 5
(1950) ; Hearings on Legislation to Outlaw Certain Un-American
and Subversive Activities before the House Un-American Activities
Committee, 81st Cong., 2d Sess., 2122-2125 (1950). Those programs
cover most of the facilities within the reach of §5(a)(1)(D) and
make Party membership an important factor governing access.
32 CFR §1555. They provide measures to prevent and punish
subversive acts. The Department of Defense, moreover, had screencd
some 3,000,000 defense contractor employees under these procedures
by 1956, Brown, Loyalty and Security 179-180 (1958), thereby pro-
viding at least some evidence of its capacity to handle this problem
in a more discriminating manner.

l
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m:a-t-io-n’s,tgilzdxmgpmncdme—sttrﬂc-‘(mtﬁt‘m?;iwiblwll‘l:iSIdesi-g-
@-at—i;(-);l1-s,'-t‘hnﬂ'r.i‘Gfmﬁm:‘ii'i'Ly:l'-’Ifm.mtu:]nt;immi'sr onstitu-
dionallyminsuflici cntwtommarkasithcmficldmew ithinmwhieh
dhemiSecretary]mismtomrctwsomth atwitzmaymbemknowi,
‘W}Jeﬁa@x‘ib;eﬂ’r&Slkeptiwjﬁ]ii'I]ﬂ;tﬁﬁleg-mﬁ-]i,&ﬂi@j&iﬂ“)ﬂ‘hi&rlﬁg;

islativeswill.””  Vakus v. United States, 321 U. S. 414, 425,

The Secretary’s role in designating “defense facilitios”

is fundamental to the potential breadth of the statute,

since the greater the number and types of facilitics desig-

nated, the greater is the indiscriminate denial of job

opportunities, under threat of criminal punishment, to

Party members because of their political associations.

A clear, manageable standard might have been a signifi-

cant limitation upon the Secretary’s discretion. But the

-s-tm:xd—a-rd-umlcrms:-lﬁchl(-},e-n:gmssﬂciega'tedlﬂmIdcsigna‘t-
.i-n‘g:p-owerxi@sﬁri1WJe“ﬁﬁitf:!asntotbemn'e'mnin‘g;lﬁs. The
statute defines “facility” broadly enough to include

virtually every place of employment in the United

States; the term includes “any plant, factory or other

manufacturing, producing or service establishment, air-

port, airport facility, vessel, pier, water-front facility,

mine, railroad. . public utility, laboratory, station, or

other establishment or facility, or any part. division, or

department of any of the foregoing.” 50 U. 8. C.

§782(7). And §5 (b) grants the Secretary of Defense

untrammelled discretion to designate as a “defense facil-

ity” any facility “with respect to the operation of which

he finds and determines that the seeurity of the United

States requires . . . that Party members should not be

employed there. («jougmss:e@,uidnezx-si-lyxhzwclbec:n'x:n'or,e

«speeific.'  Instead, Congress left the Seeretary completely

* Congress, in fuct, originally proposed to limit the Seeretary’s
diseretion in designating “defense facilitios,” H. R 9490, passed
by both the House and Senate, provided that the Seeretary should
determine and designate each “defense plant” as defined in $§3(7)
of the Act. The difference between that version and §5 (a)(1)(D)
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at large in determining the relevance and weight to be
accorded such factors as the importance and secrecy of the
facility and of the work being done there, and the indis-
pensability of the facility’s service or product to the
national security.
esCongresssordinarilysmayadelegatespoweraunderabroad
sstandards. E. g., Dakota Central Tel. Co. v. South
Dakota, 250 U. S. 163, 183; FPC v. Hope Natural Gas Co.,
320 U. S. 591; NBC v. United States, 319 U. S. 190.
No=othermgeneralmrulemwouldwbenfeasible=or=desitable.
Delegationsofmpowersindersgeneraludirectivessissanwin-
evitablemeonsequencesofmourscomplexmsocietymwithmits
anyriad;severgchanging highlyatechnicalsproblems. “The
Constitution has never been regarded as denying to the
Congress the necessary resources of flexibility and prac-
ticality . . . to perform its function . . ..” Panama Re-
fining Co. v. Ryan, 293 U. 8. 388, 421; Currin v. Wallace,
306 U. S. 1, 15. sltmismgenerallymencughmthatmin=con-
ferringspoweraupon=an=appropriate=authority, Congress

adopted at conference is commented upon in H. R. Conf. Rep. No.
3112, 81st Cong., 2d Sess., 50 (1950):

“Under section 3 (7) a defense plant was defined as any plant,
factory, or other manufacturing or service establishment, or any part
thereof, engaged in the production or furnishing, for the use of the
Government of any commodity or service determined and designated
by the Secretary of Defense to be of such character as to affect the
military security of the United States.

“Section 3 (7), and the provisions of section 5 relating to the desig-
nation of defense plants by the Secretary of Defense, have been
modified in the conference substitute so as to broaden the concept of
defense plants to cover any appropriately designated plant, factory
or other manufacturing, producing, or service establishment, airport,
airport facility, vessel, pier, water-front facility, mine, railroad, public
utility, laboratory, station, or other establishment or facility, or
any part, division, or department of any of the foregoing. Because
of this broader coverage, section 3 (7) has been changed so as to
define the two terms ‘facility’ and ‘defense facility.’”

CINELINID D 1A LI U, IWUISYL. 275
258 BrExNAaN, 1., coneurring in result.

Mu?ﬂiﬁﬂ.{e‘lflCl'.ﬂ'l-:],-),(‘):]-iQymﬂn(:luﬁﬂ;t'i-H.igljli—l;swtﬁiﬂ
amecontextmvliclmiimiteeshempower conferred.  Sce, ¢. ¢.,
Arizona v. California, 373 U. S. 546, 584-585; FCC v.
RCA Communications, Inc., 346 U. S. 86; Lichter v.
United States, 334 U. S. 742; Yakus v. United States,
supra, at 424; Bandini Petroleum Co. v. Superior Court,
284 U. 8. 8; FTC v. Gratz, 253 U. S. 421; Buttfield v.
Stranahan, 192 U. S. 470. Given such a situation, it is
possible for affected persons, within the procedural struc-
ture usually established for the purpose, to be heard by
the implementing ageney and to secure meaningful re-
view of its action in the courts, and for Congress itself
to review its agent’s action to correct significant depar-
tures from Congress’ intention.
Bhewarcawofmpeninissiblemindefinitencsswiarrowsahow-
«evermmwhenmthesrogulationssinvokesmeriminalmsanetions
andwpotentilly=aHectsmiundamental™rights, as does
§5 (a)(1)(D). Sce Barenblatt v. United States, 360
U. 8. 109, 140, n. 7 (Brack, J., dissenting). #Fhis
dsmbecausemtlcmnumerousmdeficiencicsmweonnectedwawith
agueslegislativerdirectives, whether to a legislative com-
mittee, United States v. Rumely, 345 U. S. 41; to an
executive officer, Panama Refining Co. v. Ryan, 293
U. 8. 388; to a judge and jury, Cline v. Frink Dairy
Co., 274 U. S. 445, 465; or to private persons, Bantam
Books, Inc. v. Sullivan, 372 U. S. 58; see Schechter
Poultry Corp. v. United States, 295 U. S. 405: arcafar
dnorcsseriousswherliberty ™ anum=tliewexercisewo s firida-
mentalitightsearexatsstake. See also Gojack v. United
States, 384 U. 8. 702; Kunz v. New York, 340 U. S. 290;
Winters v. New York, 333 U. S. 507; Thornhill v. Ala-
bama, 310 U. S. 88; Hague v. CI0), 307 U. 8, 496;
Herndon v. Lowry, 301 U. S. 242
First. The failure to provide adequate standards in
§5 (a)(1)(D) reflccts Congress’ failure to have made a
“legislative judgment,” Cantwell v. Connecticut, 310

276-943 O - 88 - 25
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U. S, at 307, on the extent to which the prophylactic
measure should be applied. Formulation of policy is a
legislature’s primary responsibility, entrusted to it by the
electorate, and to the extent Congress delegates authority
under indefinite standards, this policy-making function is
passed on to other agencies, often not answerable or
responsive in the same degree to the people. “[S]tand-
ards of permissible statutory vagueness are strict . . .”
in protected areas. NAACP v. Button, 371 U. S, at
432. “Withoutzexplititwactionmbyslawmakersmdecisions
of=greatyconstitutionalsimportzandseffectawounldwbesrele-
«gatedsbysdefaultstoradministratorsswhorunderroursystem
Ofsgovernmentparesnotzendowedwwithxauthoritystordecide
athem.”  GreenemvmMcElroyw360stimSw474, 507.
Congress has the resources and the power to inform
itself, and is the appropriate forum where the conflict-
ing pros and cons should have been presented and
considered. But instead of a determination by Con-
gress reflected in guiding standards of the types of
facilities to which §5 (a)(1)(D) should be applied,
the statute provides for a resolution by the Secretary
of Defense acting on his own accord. It is true that
the Secretary presumably has at his disposal the in-
formation and expertise necessary to make reasoned
judgments on which facilities are important to national
security. But that is not the question to be resolved
under this statute. Compare Hague v. CI0, 307 U. S.
496. Rather, the Secretary is in effect determining
which facilities are so important to the national security
that Party members, active or inactive, well- or ill-
intentioned, should be prohibited from working within
them in any capacity, sensitive or innocuous, under threat
of criminal prosecution. In resolving this conflict of
interests, the Secretary’s judgment, colored by his over-
riding obligation to protect the national defense, is not

UNITTIED STATES v. ROBEL. 277
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a constitutionally acceptable substitute for Congress’
judgment, in the absence of further, limiting guidance.®
dihemeeds=forsamlegislativenjudgmentsistespeciallyaacute.
rhm:e,-si-ncexittisﬁmpgpati.ve.whe-n,l-ijj)entylanﬂjthclex_qr,—_.
«isewof=fundamentalsfreedomswaresinvolvedmthatgconstiz.
tutienalwrightsenotwbemundulyminfringed. Cantwell v.
Connecticut, supra, at 304, Before we can decide
whether it is an undue infringement of protected rights
to send a person to prison for holding employment at
a certain type of facility, it ought at least to appear that
Congress authorized the proscription as warranted and
necessary. educhueongressionalmdeterninationsmwillanot
bexassumed.  “Theyamust=besmadewexplicitlymnotaonly
toxassureathatsindividualssarcanotadeprivedsofucherished
gightsaunderaproteduresmotsactualtysauthenized . . embuts
salseshecausevexpliciteactionmespeciall yaingareassofadoubt-
fulmeonstitutionalitymerequircsmearefulmandwepurposeful
considerationmbymthoscmrosponsiblo™ oreenactingmand
mplementingsourslaws.” Greencw\rudcElFoy, supra,
at 507. .
Second. We said in Watkins v. United States, 354 U. S,
178, 205. that Congress must take steps to assure “respect

® The Seeretary has published criteria which guide him in applying
the statute:

“The list of “defense facilities” is comprised of (1) facilitios engaged

i important classified military projects; (2) facilities producing
important weapons svstems, subassemblies and their components;
(3) facilities producing essential common components, intermediates,
basic materials and raw materials; (4) important utility and service
facilities; and (5) research laboratories whose contributions are im-
portant to the national defense. The list, which will be amended
from time to time as necessary, has been classified for reasons of
security.”
Department. of Defense Release No. 1363-62, Aug. 20, 1962. These
broad standards, which might easily justify applying the statute to
most. of our major industries, cannot be read into the statute to
linit the Seeretary’s diseretion, since they are subject. to unreviewable
amendment,
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for constitutional liberties” by preventing the existence
of “a wide gulf between the responsibility for the use
of .. . power and the actual exercise of that power.”
Procedural protections to avoid that gulf have been
recognized as essential when fundamental freedoms are
regulated, Speiser v. Randall, 357 U. S. 513; Marcus
v. Search Warrant, 367 U. 8. 717, 730; A Quantity of
Copiles of Books v. Kansas, 378 U. S. 205, 213; even
when Congress acts pursuant to its ‘“‘great powers,”
Kennedy v. Mendoza-Martinez, 372 U. S. 144, 164.
Without procedural safeguards, regulatory schemes will
tend through their indiscriminate application to inhibit
the activity involved. See Marcus v. Search Warrant,
supra, at 734-735.

It is true that “[a] construction of the statute which
would deny all opportunity for judicial determination
of an asserted constitutional right is not to be favored.”
Lockerty v. Phillips, 319 U. S. 182, 188. However, the
text and history of this section compel the conclusion
that Congress deliberately chose.not to provide for pro-
test either to the Secretary or the courts from any desig-
nation by the Secretary of a facility as a “defense
facility.” The absence of any provision in this regard
contrasts strongly with the care that Congress took to
provide for the determination by the SACB that the
Party is a Communist-action organization, and for judi-
cial review of that determination. The Act “requires
the registration only of organizations which . . . are
found to be under the direction, domination, or control
of certain foreign powers and to operate primarily to
advance certain objectives. This finding must be made
after full administrative hearing, subject to judicial re-
view which opens the record for the reviewing court’s
determination whether the administrative findings as to
fact are supported by the preponderance of the evidence.”
Communist Party v. Subversive Activities Control Board,

258 BreEn~NaN, J., concurring in result,

supra, at 86-87. In contrast, the Act nowhere provides
for an administrative hearing on the Sccretary’s designa-
tion, ecither public or private, nor is his finding subject
to review. A Party member charged with notice of the
designation must quit the Party or his job; he cannot
contest the Secretary’s action on trial if he retains both
and is prosecuted.” :

This. is persuasive evidence that the matter of the
designation of “defense facilities” was purposely com-
mitted by Congress entirely to the diseretionary judg-
ment of the Secretary. Unlike the opportunities for
hearing and judicial review afforded the Party itself, the
Party member was not to be heard by the Secretary to
protest the designation of his place of employment as
a “defense facility,” nor was the member to have recourse
to the courts. This pointed distinction, as in the case
of the statute before the Court in Schilling v. Rogers,
363 U. S. 666, 674, is compelling evidence “that in this
Act Congress was advertent to the role of courts, and
an absence in any specific arca of any kind of provi-
sion for judicial participation strongly indicates a legis-
lative purpose that there be no such participation.”
This clear indication of the congressional plan, coupled

“The statute contemplates only four significant findings before
criminal liability attaches: (1) that the Communist Party is a
“Communist-action organization™; (2) that defendant ic a member
of the Communist Party; (3) that defendant i engaged in employ-
ment at a “defense facility”: and (4) that he had notice that his
place of employment was a “defense facility.” The first finding was
made by the Subversive Activities Control Board. The third find-
ing—that the shipyard is a “defense. facility”—was made by the
Secretary of Defense. The fourth finding vefers to the notiee re-
quirement which is no more than a presumption from the posting
required of the employer by §5 (b). Thus the only issue which
a defendant can effectively contest is whether he is a Communist
Party member.  In view of the result which T would reach, how-
ever, T need not consider appeliee’s argument that this affords
defendants only the shadow of a trial, and violates due process.
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with a flexibility—as regards the boundaries of the Sec-
retary’s discretion—so unguided as to be entirely unguid-
ing, must also mean that Congress contemplated that
an affected Party member was not to be heard to contend
even at his criminal trial that the Secretary acted beyond
the scope of his powers, or that the designation of the
particular facility was arbitrary and capricious. Cf.
Estep v. United States, 327 U. S. 114.

The legislative history of the section confirms this
conclusion. That history makes clear that Congress was
concerned that neither the Secretary’s reasons for a
designation nor the fact of the designation should be
publicized. This emerged after President Truman vetoed
the statute. In its original form the Act required the
Secretary to ‘“designate and proclaim, and from time
to time revise, a list of facilities . . . to be promptly pub-
lished in the Federal Register . . . .” §5(b). The
President commented in his veto message, “[s]pies and
saboteurs would willingly spend years of effort seeking
to find out the information that this bill would require
the Government to hand them on a silver platter.”
H.R. Doc. No. 708, 81st Cong., 2d Sess., 2 (1950). Shortly
after this Court sustained the registration provisions of
the Act in Communist Party v. Subversive Activities
Control Board, supra, the Act was amended at the request
of the Secretary to eliminate the requirement that the
list of designated facilities be published in the Federal
Register. 76 Stat. 91. Instead, the list is classified in-
formation. Whether or not such classification is prac-
tically meaningful—in light of the fact that notice of a
designation must be posted in the designated facility—
the history is persuasive against any congressional inten-
tion to provide for hearings or judicial review that might
be attended with undesired publicity. We are therefore
not free to imply limitations upon the Secretary’s discre-
tion or procedural safeguards that Congress obviously
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chose to omit.  Compare Cole v. Young, 351 11. S. 536;
United States v. Rumely, supra; Ex parte Endo, 323
U. S. 283, 299; Japanese Immigrant Case, 189 U. S. 86,
101; see Greene v. McElroy , supra, at 507.

Third. The indefiniteness of the delegation in this case
also results in inadequate notice to affected persons. Al-
though the form of notice provided for in § 5 (b) affords
affected persons reasonable opportunity to conform their
behavior to avoid punishment, it is not enough that per-
sons engaged in arguably protected activity be reason-
ably well advised that their actions are subject to regula-
tion. Persons so engaged must not he compelled to
conform their behavior to commands, no matter how
unambiguous, from delegated agents whose authority to
issue the commands is unclear. Marcus v. Search . War-
rant, supra, at 736. The legislative directive must de-
lineate the scope of the agent’s authority so that those
affected by the agent’s commands may know that his
command s within his authority and is not his own
arbitrary fiat. Cramp v. Board of Public Instruction, 368
U. S. 278; Scull v. Virginia, 359 U. S. 344; Watkins v.
United States, supra, at 208-209. There is no way for
persons affected by $5 (a)(1)(D) to know whether the
Secretary is acting within his authority, and therefore
no fair basis upon which they may determine whether or
not to risk disobedience in the excrcise of activities nor-
mally protected.

Seetion 5 (a)(1)(D) denies significant’ employment
rights under threat of criminal punishment to persons
simply because of their political associations. The Gov-
ernment makes no claim that Robel is a security risk.
He has worked as a machinist at the shipyards for many
years, and we are told is working there now. We are in
effect invited by the Government to assume that Robel
i1s a law abiding citizen, carning a living at his chosen
trade. The justification urged for punishing him is that
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