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Washington, D.C.--The Internal Revenue Service today said
that so-called "reimdbursement,” "flexible spending” and similar
arrangements which purport to allow eRployees to pay their
out-of-pocket medical, legal, dependent care or other personal
expenses with "pre-tax dollars” are without subctanée and do
not reduce exployees' taxable income.

Under these arrangements, employees submit proof of
expenses to their employer, who recharacterizes a portion of
the erployees' otherwise agreed-upon salary as "reimbursement”
for such expenses. On that basis the employer treats, and
advises employees to treat, the recharacterized amount as a
tax-free payrent and removes it froe "wages"™ for employment tax
purpeses. There may be varjations of this type of arrangement
which are equally invalia.

The IRS said that any "reimbursement® under any such
arrangements is part of the eaployee's income under Internal
Revenue Code section €1 and §is subject to federsl income tax
withholding and federal employment taxes. The arrangements are
lo:gly atteapts to pay taxadle compensation without compliance
vith the federal tax laws, by labeling a portion of the
employee's salary as "reimbursement®. In fact, no amount is
Paid to reimdburse the employee for expenses. The eRplcyee
simply receives what would bave been received had no expenses

been incurred. Moreover, the employer does not actually bear
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" the cost of the expenses. In addition, the employer is not at
zisk as to either the amount of the employee's cxpcdﬁcs-ot
wvhether the employee has any expernses. It makes no ditt;tcnce
it thi *reimbursement” amounts are paid directly to the
pt;vidtt of the health care or other sérvices or to the
eRployee.

Exployers who make tax returns on the basis that these
types of arrangements are effective will be liable for payment
of erployment taxes and income and employment tax withheclding
on the amount of any alleged "reimbursement™, as well as for
interest and applicable penalties.

Ermployees who file their federal igcone tax returns on such
a basis will be liable for sdditional tax, interest and
applicable penalties.

Code section 125 does not change these results. Under that
section "no amount shall be included in the gross income of a
participant in a cafeteria plan solely because, under the plan,
the participant may choose among the benefits of the plan®.
However, section 12% dces pot exclude salary or amounts
expended to, or on behalf, of an employee if the amounts are
*reimdursements” under such arrangements.

The IRS concluded that today's arnouncement sddresses only
the arrangements described. These arrangements and all invalisd
viiations of such arrangements are to be distinguished frox
valid cafeteria plans in which the employee can make 3 one-time

election before the beginning of the year between cash and

(MORE)
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eligidbility for reimbursement of certain expenses for the year
up.to a stated amount. Under these plans, if the employee
elects reimbursenment, but incurs such expenses during the year
in an amount less than the limitation, the employee receives no
further benefits or payments of any kind. The 1RS belisves
that there are numerous variations of all such
arrangements--valid and invalid--and {t does not intend this
anrouncement to deal with or éistinguish among all such
variations. This announcement is not to be construed by
inference as approving other arrangements under relevant Code

sections.
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acTo Notics of proposed nulemaking

\ pounaay. This docummen! contains
'ppoud falions Rl‘ﬁ!‘ to the tax
trestment of cafetens plans Chs to
the applicable tax law were »ade
Revenve Act of 1078 by the Technical

| Corrections Act of 1879 ané 2 e

Miscellaneous Revenue Act of 1980 The

sed requletions would provide the
public with the guidance peeded to
comply pitk those Acteand would
affect smployees who participate in
caleteris plans.

SATIS Writien comments and requests

for o public bearing mus! be deliversd or

mailed by July . 1984 The regulations
are generally proposed to be e{Tective
for plan yean beginning efier Decamber
$1. 1878 eacept with respect to certain
provisions se! forth in QAA-21 which
would be efective as of Scplember &

1984 In sddition tansitioral rebel

g vvided with respect {0 employser

conlributions made before june 1. 1084,

pursuant fo certain “fiexible spending

arrangements” tha! satisly specified
cond.tions Also. the provision relating
to quatified cash ot defarred
arangements would be effective for

plar years begianing afier December 31,

1900

aporgss Send comments and requests

for s public bearing to Commissioner of

frierns’ Revenue Attention CCLR T

(EE-18-79, Waskington. D C 20224

FOR PURTRLE Tni ORMATION CONTACT.

Ham Beier of the Employee Pars and

Eaemp: Organzations Divison Offica

of the Ch.e! Counsel Intenal Revenue

$e~ice 1131 Censtitution Avesut NW.

Waihingion D C 2022¢ (AttenUon:

CC EE, (200-566-8212) (DO 8 tol-tree

calll .

SUPMLEMENTARY DREORMATION

Bach pound

This document containe proposed
Income Tas Regulations (28 CFR Part 1)
wnder section 128 of the Internal
Revenue Code of 1954 These proposed
reg.lations sre to be issued pursuent 1o
section 134 of the Revenue Act of 1578
{82 Stat 2763) section 300 of the
Technica! Corrections Act of 1578 (R

- Stst 1277} section 228 of the
MsceDaneous Revenuve Act of 1000 (4
St 3320 and unde: the suthority
contaned in section 7805 of the Code
(s2A Stat 917, 28 US.C 708)

Format .

These proposed repulations are
presented in the forme of questions and
snswers The questions and answen 8o
20! 83d:e81 various iasves regarding the
spplicatior of the discrimination
standards under section 128 Writtes

.

eommen® are requested specihcally
with respect 1o the spplication of these
@scriminatios standards bp particulas,
somments are requesied regarding tests
Gs! s plas may use 1o daterming
whether it (s nondiscriminetory,
wethods by which 1o value benslita.
appropriste safe barbors trom
discrimination. and tests to sssure Bhat
the pricing of benefits under o cafatsria
plar b po! ﬂis:.ru'ninno?.

The guidance provided by Biese
questions and answer ma) be relied
wpot lo comply with provisions of
section 128 and will be applied by the
lnterna’ Revenue Service i» resolving
fsses arising under caleterss plans
related Code sections However,
pend.ng the issuance of fina! :
:!um;om. sdvance delerminations and

irgs regarding whether o cafetenia

lan is of Is not discriminstony will sot

{srved e erminalions regarding
discriminaton will be made only 60
svdil

¥ fine’ regulatons are more restrictive
than the guidance in this Notice the
regulatians will not be spplied
reoactively No inference bowever,
should be drawn regarding issues pot
expressl) raised thet may be suggested
by & partcular question or answer & by
the inclusion or exclusion of ceruain
queslons

Nonapplicability of Executive Ovder
bt -- gt

The Treasuny Deportment bas
Getermined tha! this Repulotion b BOt
subject to review under Eaecutive Order
3229 or the Treasury and Offica of
Maragement and Budge!
jeplementation of e Order dated Aprl
38 10D

Regulatory Mexidility Act
Althoug* this document is » notice of
proposed rulemaking whick solicits
ublic comaments the Interma! Revenue
~ize has concluded that the
regulstions proposed herein are
ierpeiative and tha! the notice and
bhic proc- dure reguirements old
§ C 583 do not apply Accordingly.
Ghese proposed reguiations do et
constitule reglstions subject to the
Reg.latony Fienibility Act (3 vsC
chapter 8).

Commenls and Roguests for 8 Public
Mearing

Before sdopling these proposed
regulations consideration will be givem
%e any written comments that are
oubmined (preferadly sever copies) @
e Commissioner of Lnterna! Revesus.
All comments will be available for

:blic inspection and copying A public
aring will be beld oe o dats

-announced I the sotice of public
ha:r: sppearing slaewhers i this
Ted .-'*-_; T
Drofting laformeties .

The princips! suthor of these

proposed regulations is Hamy Bekor of
the Erployee Plars and Enem N d
(-

Organisations Division of the
Chue! Coxrsel Internal Revenve
Service Howavan, personne! from other
offices of the Interna! Revenue Service
and Treasury Department participated
i developing the regulations. both en
mattens ju stance and style.

Lis! of Subjects in 38 CFR Parts 1533~
13814

come tazes, Taxadle income

PART 1—{AMENDED)

Proposed Amendments o the
Regulations

Accordingy. it is proposed 1o amend
the Income Tax Regulations. 38 CFR
Part 1. by adding the following Bew
section:

L1251 Ouestions ané answeny relating
o caleteris plora

Q-1 What does section 123 of the
Bnternal Revenuve Code provide?

A-1 Section 125 provide: that e
partcipant in s ponduscriminatory
cafetess plan wil not be tented 80
Baving received the tsxadle benefits
offered unde: the plan solely because
the participan! has the opportunlty.
belore the benefits become currently
evailable to the participant \o choose
among the tazable snd pontaxadle
benefits offered unde: the plan.

Q-2 What is a “caleieria plaz” wnder
section 1387

A-2 A "caleleria plan™ s s separatle
writied benefit plan maintained by as
employer for the benefit of its
smployees under whick sl participants
are employees and each parucipant hat
B¢ opportunity lo select the paruculse
benelits that be desires A caleteria plan
may offer partcipants the opportunity 1o
pelect among \anout taxable benefits
and nontaxable benefis buts s
‘must offer ot least one taxadle nefit
ond a! least one nontaxabdle benefit. For
example. If participants are gvee e
epportunity to elect only among two oF
pore pontaable benefita. the plan is pot
o caleteria plan

Q-3 Wha! must (he writles caletoris
plan document contain?

A<3 The writier Socument
embodying 8 caleteris plan must contain
ot lesst the following information. (i) A
specific description of each of the
benefits available under the plas.

D . gun . _ e '
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wding e periods d which the
m'.‘ e provided (i-e- e periods of
corage). (i) e plsn’s slig'bility rules
pcrh'dpotio& (iii) e

ing participants’
bons under the pian. including Be
wring whick slections may be
de. the axtant © which elections are
vozable. ané the periods with

ypect 16 which elecbons are effective,
| (be menng! ie which emplo
ilutons may e mede under

by salany reducton
ymen! between tbe participant and
¢ empioyet or by ponelective

ployer contributicns 1o the plan. fv)
¢ perimurn amount of employer
nt=butions svailable to sny

rucipant under the plan. and (vi) the
lan yeas o2 which the cafeteris plan

Io describing be benefits svallable
der the caleteria plan. the plan
ocument need 0ot be sellcontained
o: example. the plan document B8y
clude by reflerence benefita
setablished under other “separeis
written plans.” suck a9 coverage under &
quslified provp lega! services plan
(section 120] o1 under & dependent care
arsistance prograd (section 128).
writhout describing in full the benefits
stablisbed under these other plans Bub
- example. if the plan offers d:Terent
sumur bevels of coverage under e
gependent cate Brspiance progre T the
deszmplons mus! specify the svaileble
parimums lr add licn sl arrangement
ande- whick & parcipant is provided
weilk corerage unde’ 8 dependent care
ass.sianca prog am for dependent care
e1penser invured dunrg the penod of
coverage up W spezified amount (6§~
g0 anéd the nght 1o receive. sither
Sirectly or indirectly in he form of cash
o any othe: beneliiany poruon of the
specified azmount the' 1t not reimburee
o such expenses wil be corsidered 8
single bereli and rmus! be full
described as such in the plar ocument
This alsc is the cave witk other benelita
such as coverage under ap accident of
bealth plan an! coverage under 8
qualified grovp legsl services plan
QaA-1T and QL A-1S regarding the
taxabiliy of such benelit artangements
Q< What @oer the arm “employess”
mean under srction 1257
A4 The tsrm 'Qmp'w?'tﬂ- inchudes
present and [ormer ampioyees
smployer. Al smmployees whe sre
tresied a3 employed by o single
amployer under subsections (b} (e} =
(=) of section &14 are tested as
smployed by 8 single employer for
purposes of section 128 The Werm
“employees” does ol bowevel. include
sell-employed individusls described

D . . ag .
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ection i (c) of the Code Zven hough
forme: smployees generally are treated
s employsss. o 8 eleris plan may »ot
be astablished predominantly for the
benehit of forme: amployees of the
employer. . .
I sddition. even Dough he spouses
and otber beneficiaries of participants
may ot be parucipents tn s caleleria
plan & plas o2y provide bensbu ®©
spouses and beneficianies of
perucipants For example. the spouse of
e parucipant may pet be permitted to
ricipsle sctvely ln e cafeteria plan
.. the gpouse may not be gren the
epportunit) to select or pu 3
benelis offered by the plan). but the
spouse of 8 parlcipant Bma) beneflit o
czuﬁc:pcm‘u selectior of family
pedical insurance coverage & of
coverage under 8 dependent care
assisiance prog 8 A participsst's
spouse will ool be tresied as actively
:m‘c%pmn; in o cafeiesia plan merely
cause the spoust has the right. upos
the desth of the participant. & select |
among various setlement options
gvailable with respeci te 8 eald banefit
selected by the parucipant under tbe
caleteria plan o lo slect among
permissidle distibution optons with
reapect 1o the decessed paricipant’s
benelits under o cash o deferred
armangement thet is pant of he cafleteris

plan.
Q-8 What bereflis may be offernd to
partcipants unders cafeleria pion?
A-S Vb the eacepuen of benefi
tha' defer the receipt of compenssBon
(see QRA-7) 0 cafete=is plan may offer
participents the oppertunity io select
among caTish tazable benefits ond
portarable benelita described ir the
tan document The term =isxable
nett” meansy cash property. o otbet
benefits arimbutable to employer
goniributions that are currenyy axsble
tc (he parucizamt wnde: the Intenal
Revenue Code upor receipt by he
Geipant The term “aontaxable
nefil” means any beneflt altributedle
o employer conu&utiem to the extent
tha! suck benefit is not cwrently taxeble
to the participan' under the Internal
Revenve Code upor receip! of he
benel.t Thus 8 caleieria plan may ofler
participants the foliowing benela
which wall be nontaasble when
provided in arcordance with the
spplicable provsions of the loternal
Revenve Code group-lerm Life mrurance
wp to $50.000 (section 79). coverage
wnle: an accident or bealth plan
(seciion 108] coverage under s qualified
p lega! services plan (section 120).
ond coverage unde: & dependent care
assistance program [section 128} Also.
amounls recaived by parucipants

one of these beneliu may or may 8ot be
axable depending upot whether such
amounts qualify for ar sxclusion from
grows (ncome QaA-17 axd QA A-18
regarding he inclusion of a2 sccident ot
bea!lt plan dependent care assistancs
progam & qualified grovy lega!
sarvices plas in o cafeteris plan Also.
set QUA-T regerding the inclusion of
dalerred compensabioe bensfita 8 8
safeteris plan

ke sddition. o cafeteria plan may offer
benefits that are nontsxable because
fry are atiributable to afisr-tax
mfloyn contributions For example. 8
cafeieris plan may offer participants the
epportunity to purchase with sher-tax
smployee contribulions. coverage under
ar sccadent o1 bealth plan providing for
the payment of disadility benefits A
pertcipant’s recaipt of coversge under
such ar accident ot heald lan would
po! trigge? taxable income becaust the
coverage wouwd de puchased with
sfier-tas amployes contributions.
Similarly sny smounts peidto 8
cm:ipmt under such an sccident of

s'b plan oe sccount of disadllity
incurred during be year of coverage
may be nontezable unde: section
204(a)3}

Q- Mc{ employsr contributions to &
caleiers plan be made pusuantic 8
salary reduction agreement between the

jcipant and eoployer?

A4 Yes The term “smployer
eeniributions” means amounls that bave
pot beer actually o constrvctively
poceived (after king sechon 128 wic
sccount) by the p;m:.i?cn'. and have
beer specified in the pian documen! 89
gvsilabie to 8 participant for the
crpon of selecting or “purchasing

nefits under the plan A plan
éocument may provide thet
employer will gake amploys?
soniributicns. i whele of is parL

.an! to salery reduction ageements
wnder which paruicipants elect to reduce
i compersation of to forgo increases
fs compenseton and to have
smountis contrbuted. 88 employer
eoniibutions. by the employ et on thetr
behall A sslary reduction agreement
will have the efTect of causing the
arrounu coniributed thereunder 1o be
treated o8 smploy® contributions
s caleteris plan only W0 he exien! the
agreement relates W0 sompensation that
b1 not beee actually o constructvely
yeceived by the participant 8t of the
date of e apesment (afier taking
pection 128 into sccount)
subsequently, does not become
curtently svailable to the participsnt B
sddion ¢ plan documen! also may
provide that the employer will mabe
smploy &1 contributions o8 beh
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r-..apmu.qutu.pod!wdu»-i Thus U the participant b twdé pocaive the benelits Sectics 15 has
g.p.oncdptmtqﬂd sarry he one unused wee over to e pvﬁaumﬁuhh
nsabot) and thet such pexi yoar, the plan will be treated 89 sonstructive receipt rales that opply
ponelective contributions wil be rating to enable participants 0 defer wrilk respeci o you glections
available 1o partcipants for the recaip! of compensstion Thus. the among bontaxable and taxsble benelita
selecton or purchase of benefis wodar  plan wil fall 1o be o cafetaria plan and bdud;.::&) These constructive
plan. the section 125 sxcaption to e . roceip! ‘Ewoﬂy provide that &
Q-7 May s caleteris plar offer s eonstructive recsipt rales will not apply. d:vndual be required to inchude

Benelt thal dafen the recalp! of

)
A-1.No. A caleteris

lan does Bt
taclude any plan batoliers & benefit
tha! delery the receip! of compensation.

- wAth the eaception of the opportunity for
jcipanis o make elective
eontribuLons under o valified cash or
deferred armangement efined Ln peclion
(k) Thus employer contribulions
gade al 2 parbCipant’s elechop to 8
profii-sha! plan contsining 8
qualified cash ot deferred armongement
wil be teated as pontanable benefhiu
ander a cafeteris plan
ir sddition 8 caletena plan does pot
tnclude o plan thet operates ir. & manner
hat ensbies parbcipants t0 defer the
receip' of compensation GCenerslly. 8
plan that permits participants 1o camTy
ever unused benefits or contributions
from ons plan year 1o 8 subsequent plas
year opetsies to gnable parucipans o
Geler the receipt of com nsation This
is the case rega-diesr © whether tbe
plan permius parheipants to conver the
wrused conirbutions o benelity 1nlo
anothe: benefin the subsequent plap
yea: For example @ planthe! offe
paricipants the oppomtuuty 10 purchase
wacsuor Gaye (o te reaive cark o
othe: benelu under the plan in Lev of
wacalion dayt’ wiki no! be ¢ cafetens
plar il partisipanis whe purchese the
vacatior deys for a plan year &%
allowmed Lc LBt BBy unuted dayn tn @
subseguent plan yes? Thie is the case
gver thoug® Whe plar doer nc! permit the
perucipan' to corver W Lhe subseguent
plar year the unused vacsuor deyriste
<any other benefit ir derermining
wheiber 8 plan permits parhicpanys o
carTy ove! unused vacation days 8
Ricipant wili be deemed to bave uoe
is nonelective vacation day? {ie. the
wacation days wilh respect 8 which the
perucipsn’ bad no elecuon wnder the
an] bafore bus electve vacation days
o e mple. sprume tbst an employe?
provides 8 parucipant with three weeks
of vacation for s yea! snd under the
plan the perticipant is permitiod 18
receive cash or other bensfius i lies of
one of these three weeks Assume tha!
the participant slecls pot 18 eachange
the one eloctive week of vocative for
another benefit H the participant wees
two weeks of vacation dunng the year.
fe will be trested as hoving ueed the
two nonelecuve weels of vacation

ke sdditon s plan tha! allows
jciparis 10 uae employer

sontributone for one plan yes? )
r&hu a beneht that will be provided

a subsaguent plan year opersies v
enable parucipsnts daflar the recaipt
of compensation

Q4 Wha! requirements apply 0
’omycip‘hu' slecuons sndes o cafeteria

A8 Aplarnlapots caleteria plan
wrless the plan required thet
:m;ipunu make elections smong the

nefis oflered under the plan A plan
) provide that elections may be made
st any time Howerer. benefit elecuons
wnder a caleierio plan should be made
t accordance with cantain guigelines
(vee QAA-1S) in order for participants 0
qualihy for the protechions of the section
328 exceptior to the constructive receip!
nles An election will not be deemed to
hsve Leen made il afers parucipant
Bas elected and begun to receive 8
benelit under the pian. the participant is
permitied 1o revoke he election sved
the revocstion relates only 1o that
cﬂ.&oh of the benth: that hap not ye!

er. provided 1o Whe participant For
example 8 plar thet permits 8
perucpsnt W revohe hus election of
coverage under 8 dependent care ’
sis.slance progam o1 of coverage under
an scodent or beaith plar atier the
period of corerage has commenchd
pot be o cafetens plaw However. 8
caleiems plar )y permit participant
to revehe o benefi elector aher the
penod of coverage har commenced and
tc male & new gieslion with respect W0
the remeinder of the penod of corerage
§f both the revocation and new electiod
are or accoun! ¢f and corsistent with 8
change iz family slatus {e g mamape.
&vorce. Seatk of ppouse o child bintk
o adoption of child and terminston of
employment of spouss).

Q-8 Whatis the Ua geatmest of
benelits offered under 8
pond scnminatony calelaria plant

A8 A participant in e
pond scriminal caleieris plan will
po! be treated as bevi recaiv
taxsble benefits offere under the plan
and thus will not be required to incly
e benefits in gross income solely
Secause the plan oflers the participasts
O opportunity before the benefis
become cuvently available W the
panticipsnt o elect 1o recaive s ast O

':“ income tha tanable benefius that
could have slectad 1o recrive ¥ the
dividua! bad e opportunity o elect
o recaive ot pot 10 receive the bensfits
event though botk the opportunity 1
make this slection ocount and the sctual
election is made before the benefins
become currently svaflabie to the
fnd:vidus! Section 128 does noL.
bowever. alier the application of the
eonstructive receip! ralet 0 8 pitustion
g which benefiu become currently
svailable to an individua! even thoug*
Be indvidua! slects not W receive snd
does not actually receive the benefits
Thus. if axable Lmﬁu become
ourently avsilable tc s partcipsntin 8
pondiscriminaiory caleteria plan. the

ricipant will be taxable o the

nefits. even though the micipan! bas
alected o subse vently siects pot ¥
peceive the benefis and does po!
actuslly receive tbe benehis

Q-1 What is the L2 teatment of
benefits offered under 8 dscnminatory
caleteris plan?

A-10 The section 128 raception o the
eonstructive receip! rules is nOY
svailsble 1o the bty compensated
participanus ir » cafeieris plan that )
discriminston fore plar ysu! Thus 8
bighly umrnu\cd participant in 8
caleiens plar that is drcriminatory for
s plar year wili be taxeble or the
combination of the Larabie bene®us wild
the greaics! s ate value that he
could bave st ecied for the plan yer?
The secton 128 exceplon o the
contlructive receipt rules remsing
svsilable to partic.penu who are po!
NQH compenssied withou! regard ®©
whether (be cafeiens plaz s
discriminatory.

Q-11. How are the amounts texeble ¥
s highly com nsated participant
becsuse o caleiens plar is
discriminatory for 8 lar year to be
allocsied among the benefits sctuslly
stlected by be parucipent foc the plar

yoor? '

A-11: A highly compensated
perucipant in s discnminstony cafeteris

n @ taaeble oo the menimus tanadie

nefis (hat be could bave selecied for
G plon yeor For example appume !
o caleiens plan provides 8 nghly
compenssted perticipant with the
epportunity to select for o plan Yoo
beneliis costing 3333 from among
following wp to 830 ip cash corerage
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~ader a3 secident or beslth plan - moataxable unde: soction 130 ¥ the constructive receip! miles or mxable
snding medical expense ssulrements of that pection are - bepefiu ha! the partcipants have
Ambursement (cost of §800;. coverage o tialed. alocted not to receive? .
wnder an sccident or bea!th plan’ Q-12 Wher must s highly A-13 Canennlly. B order
viding disability beoeBu [cost of sor peruaied participant im 8 pertcipary © avoid constructive
1 coverage under 8 quelified legal discriminatory cafeteria plan inclode i Poceip’ wild 5 xabdle benefits

senices plan (cost of $400). and
ecverage wder 8 dependent care
assistences program [cost of $400). For
e plan year ln guestion the participant
alects 10 recaive 100 in cark. covarage
moder both 87 (he accident or beslh
plans (3800 and §200]. end coverage
snder the Sependent care assistance
program ($400) U the caleieria plan is
discriminatory for the plan yoar. the
participant wil be taxable on the 100
cast benefit actually selected and on
the 8230 cash benefii ths! the participant
gould have selected Thus $300 will be
allocated. fret te the taxable benefiis
actually selected by the pcm'ci&mi and
second on a prorats bavis to the
sontsaable benefts actuslly selected by
the paticipant Thus $10C is allocated
0 the 100 cash benefit actuslly
seceived snd the $20C is sliocated as
employee contrbitions among e
sonisxable benefts actually selected as
Sollows $I0C to coverage under the
sccident o healtt plan for medical care.
€32 33 1o the coverage under the
sccident or bea'ts plan for disebility
benefits and $88 87 1o he coverage
wnder the dependent cate asristance
progem This alioccation would not
aflez: the nortaxable status of any of
these bene®—the purchase of
goversge unde: any of these planz with
employes coniributions would pot
trgge tazable income—but It may
aMect the taxability of amounts recaived
wnder any of the plans Ln sdd:ton
depending upor whether other,
gond tions are satsfed the participent
ey be able 1o deduct under sector 1N
some o all of the employet cos' of e
goverage under the accident or basltd
#'ar for medical care Thus
reirbusemeris received by the
:ﬂmpuﬂ for medical care expenses
cwrred during the year of coverage
miy e nopteaadle unde: either section
304.3)(3) or section 305(b) depending
sponr whether e reimbursements are
stinbutsble te aher-tax employee of
pre-tas empByer contibutions Alse. ¥
s participeni becarme duabled d
B year Jcavtugt benefil !
wnder the accident or bea'th plan would
e nontaxable to the participant wnder
section 104[a)(3) to the exten! tha! the
BDenefitt ware atiibutable 1o the portion
of the coverage puchesed witk
afie: a2 employee contnbubans.
Finelly any reimbune ments received
wnder the Gependen! case susistance
Fropan for the year of corerage will be

st Income amounts sttributable 10
t taxable benefiu the! the partcipants
eould bave selected bt ddnot ie rﬂ
select?

A-12 Amounts required 1o be
tnciuded i gross Incore by o highly
sompensated participant because 8
cafeieris plan does pot satisly the
applicable pondiscrimination rtandards
for & plan year will be teated o
received of pccrved in the participant’s
taxsble year withir whick ends the plan
year witk reapect Lo which ar election
was or could have been made.

Q-13 Who are bigh!y compensstad
pertcipants under seclon 1287

A-13 The term “Bighly compensated
partic’pant” means & participant who ls
ar oficer. s shareholder owning more
Bar § percen! of the voting power ¢
value of all clesses of sioch of the
employer or bighly compensated The
clansification of o perticipant as highly
compensated for this purpose wil L
made or the basis of the facts and
creumsisnces of each case A spouss ot
8 dependent (withie the meoning of
sectior 182 of any suchk “highly
compenssted partcipant” wil be
teeied a0 hphly compensated.

Q-1¢ Wher wil o benefit be treated
as currer Uy aveilsble jo o parucipant i
e caletons plan? .

A-14 A benefi! ia trated a3 currently
gvallable tc & parucipan: if tha
participantis free 1o recaive the benefBit
currently o' hus discretion or the
parucipan! could receive the benefit
curently If ar elecUor o7 potice of an
fntent to receive the beneft were gran
A bene®: will not be Leated as B!

cwrenty evallable merely becavse ofs

requivzement the' the participan! must
elect & gre notice of intent Lo receive
the Denehit in advance of receip! of the
DenefL However o benefit is mot
current!y svaitable to o partcipant
Giere Iy 0 subsiantis! Limitatios &
restriction of the participant's recaipt of
e benelit A bene®: will po! be trested
as currently svailable U the participant
may wnder no cirtums'ances receive
benelit before & particular lime ta the
future and there (s 2 substantial nsk
Bt if the participant doer not hfill
specified condions during the period
preceding this time the participant will
a0t receive the benefit

Q-18 Wha! procedures with respect
to benefit elections should » caleteria
plac 0dop! o order to sssure that
participants are pot subject to lax. wnder

Declassified in Part - Sanitized Copy Approved for Release 2012/10/04 :

offs vd under 8 esfrieris plan the
taxable benefits must 8! 2o time become
owrent!y avalable o the participants.
Thus. e n!ﬂrrhkp!u&:hodd r muﬁ
icipants W slect specific u

mm, will recelve before the taxsble
benellts become currently svailable A
benefit will ot be teated as currently
available ae of the time of the election If
B¢ electon specifies the uture period
for which the beneft will be provided
and the election is made befors the
begnning of this period.

ke addition ater the beginning of the

specil.ed pariod for which the benelins
are provi the taxadle benefits must
ot become currently available to ths

perticipants Afier the commencement
of this period taxadle benefits will be
treated as cumrently svailable
pa-iicipants have the right to revoke
th: - elections of nontaxable benehu
and instead to recaive the tsxable
benelits for suck period. withou! regard
o whetber the participants sctually
revoke their slections For example.
assume (hat o caleteria plac offers sack
perticipant be opportunity to elect for s
plan year betweer coverage under s
dependent care assistance prograe for
wp to $200C of the dependent care
expenser incurred by the parucipant
éuring the plan year or o cash benelit
$2x for the year I the plan requires
Micipans tc elect between tbese
nefits before the beginning of the plan
year ond afler the year has commenced
(-1 pcm:&anu are prohibited brom
pevolung heir elections. participants
whe elecied coverage under the
dependent care assistance Lrv‘ru: wil
po! be taxable on the cast benefitef
82000 But tf. afier the beginning of the
plar. year parucipants have the right o
revohe their elections of coverage under
B¢ dependent cart assisiance prograe
and thereby 1o receive the cash beneliL
¢ participants will be Ueated 83
baving received the $2000 in cash eves
Bougt the) 6o not revole their
elections The same result would obtate
even though the cast benefii i sot
yable until the and of the plen yeuar.
:c QAA4 however, regarding the
revocation of elections on sccount of
changes iz fanlly stotme
Q-18 Do the nules of section 139
afect whether any particular benafit
offered under o caleieria planis 8
taasble of nontazsdle benefi??
A-18 Cenerally mo. A benefit that s
pontarable under lts Interna! Revenoe

of
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Code wher offered e taly lo Geated
a3 s pontaxable hcmgl‘;&f [
cafeteria plan only if the ruler

grons income continue 1¢ be satisfied
whee (e benefit s offe-ed under the
cafetesis plan For exsmple. tf $50 00 in
p-arm Lde tnourance i offered
ander o cafeteris plan and the rules
wder secoe P0(s] governing the
exchusion 9! the cost of tus benefit from
income are satishied. the nules of
oc-on 7(¢) otil apply 10 determing the
otatus of the benefit as tavable or
sontstable for hey employees who
rticips'e i the plan See Qb A-17 and
Eu\-ﬂ. however. regarding the
gnclusion of coversge wunder an sccident
o bealh plan dependent tare
sssisiance progre. o qualified proup
bﬁﬂ:ewﬂas planine ufetm:rrlu
tarly if o caleteria plan ofler
Benelits that a~e nontaxable under the
Intemal Revenue Code when ofTered
outside of 8 cafetens plan but are
prohibited from inclusion in s caleteria
pian the beneflis will be treated a8
taxable benelits under the cafeters
plan Thus corecage under 8 Qu:hﬁc!
gazsporation plar (section 124) and
echerage under an educationsl
aspisiance progret (secbon 127, wil be
treated ar taxabie benefia ¢ offered
ande: a cefeiena plan Alse m{
Benelits (o:ther rembursement to?
experaes o in ind benefits) received
b, ¢ participan’ unde’ s qualified
tansporietion pist of &% educationa!
ass s ance program will be taxable if the
benefis are provided under s caleiens

1

Fialy Hoabeneliithatls texable
ar.der the Internal Revenue Code whet
eTe-ed sesarately is offered onder a
gale'ema plan the benelit will contunue
4 be o taxable benefit under the
caleier.s plan For example. ¥s
caletea plan cflers o participant the
epporiunity to direct the employer W
£ ¢ charitable contributions o7
contrbulions 10 an individus! relrement
accoun’ on behaY of the participant
such contributions mast be included i
the part.cipant’s grose income for
tncomae and employment Lax purposes
withou! regord to whether the plan
satisfies soztion 128 and without regard
1 whelhe? the contributions are
deductible by the participsnt

Q17 How are &.c specific rales of
®eciion 105, providing an income
exclusion for amounls received a8
reimlursement for medical care
sxpenses under an sccident of hestth
9'an 10 be apphed when coverage under
ar accident or health plan o offered ss 8
Benelit under o cafeieris plant

A-17 Section 108(b)

-
sxclusion hom gross incoms for

amounts that are paid 1o an employss
wnder az employer-funded scodent or
beallh plan specifically to reimburee the
oxployee for cartain medical care
sxpenses incurred by the em lo
ing he period for which &c C:'mm is
vided to the employee, Lo tbe period
which the empioyee is covered
ander be sccident of bealth plan
Bection 108(h] provides tha! the
exclusion grovidcd by section 108(d] is
po! available with respect to carteln
amounts received by o highly
compensated individual (a8 defined i
pection 3082)(8)] under 8 disenminatory
pell-insured medical reimbursement
Llim Se\ eral rules are of pariiculer
portance wher coverage under an
accident o health plan is o benefit
ofered under o cafeteria plan
First (e order fur medical care
reimbursecents paid o & partcipant
ande: ¢ caleteria plan 1o be Uested a9
pontc -ble unde: section 1087b] the
reunb. sements must be paid pursuant
to an employer-funded “sccident or
health plan’” ss defined in pecuor 108(e)
and { 1.105-8 Thir means tha! sibough
the reimbuwaemints need not be :
provided urder a tommercial insursnce
cortract (be reimbuisements mus! be
provided under s benefit Lhat exhibis
the risk-shifing and risk Liptrib tion
charscteristics of inswanse A benefit
will not exhibit e requied nsk -shifing
and nsk-duimbuticn charecterisbics.
erer though the benefitis provided
under @ COMMErTIAl inpwrance contrect
§f the ord.nary actuatial itk of e
frs ore: is negeied pither under the terma
of the benelit o2 by ary related benefit
ot arrangement (incleciry arengements
formally outside of the cafeteris plan)
Becond o caleteris plan benef:
which s participant wili receive
reimbursements of medical expenses is
a benehit within secucns 108 and 108{%)
only if. under the benelit
pe.mbursiments are paid e
peimburse the participant fot medics!
expenses incured during the pericd of
corerage Amounts paid to s participant
a8 reumbursen.ent are not Ursated a8
paid opecifizally o reimburse the
perticipant for med.ca! expenses tL
ander the benefiL the parucipant is
eni.led 1o the amounts. in the form of
cath (¢ g routine payment ol salaryjor

34

cifcally

_any other taxable or nontaxable Lenefit

rcapective of whether ot pot be incurs
medical expenses during the period of
goserage. sver If the participent will ot
geceive the amounts not used for
expense reimbursement untll the ead of
the period A benefit under which
:nicipum will recelve reimtursement
medical expenses up to 8 specified
emount and. if ey incw Do srpenses.
will recelve cash or any olbes benefitin

Bet of the reimburscmnents ot s ’
baneBi that qualifies for the exclusions
spder sections 108 and 10B(D) See

§ 1.105-2 This is Be case without
pegard to whether B beneBStwas
purchased with contributions made st
the sz ployer’s discretion. ot the
participast’s dscretice {such 0
pursusnt 10 a salany

agsement). or pursuani ©© 8 collective
Dergrining agreement For example. 8
caleleris plan offers participants
soversge under az employer-funded
plar at provides for the
rimbusement of medical expenses
BeuTed during the plan year sp 1o 8
wpecified amount {e g _$1.000) and tbe
prrlicipan’s are entited to receive. o
¢ form of any other taxsbie or
pottaxable benefiu (indvding deferrels
ander o cast o1 deferred arrangement).
any portion of be specified aroount that
fa no! paid as reimbursement for
medical eapezses. the smployer
contributions used to (urc}-uc
coverage will no! qualify for the section
308 exclusion and sny reimbursernanys

id to partcipants for axpenses

curred during the year ol coverage will
a0t be eligible for the sectos 308(b)
exceplion Armangemenys formally
outs.de of be caleterie plan tha! provide
for the adjusiment of & participant’s
comperaehioe or 8 parucipant’s receipt
¢ any oiber beaeliis ot the basis of the
grperses incuTed Of re.mbursemers
received by the participant wil be
contidered in delermining whether the
reimbuements sie provives under 8
benelit oliz ble for te exclusions uwnder
sechons 128 and 10300}

Thid. the medica! expenses thet are
reimbursed under ar acodent of health
plan must have been incurred dunng the
period for whizh the &mdpmt is
sctually covered by the sccident o
bealh plar iz order for the
peimbursements 1o be racluded bue
grosi income undel sectioe 305b) For

cses of this nule. experaes BT

teaied as having bexn incured when
Ghe participent is provided with the
medica! care that gives rise to the
medical sxpenses. and not whee the

rticipant i formally billed. charged

_or pays for the medical care Also.
for purposesr of his rale. wedical
expensey that are {ncwred before Be
late: ¢ the date (e plan s in snisience
and he date he participent is envolied
i the plaz will not be yested o3 baving
been incured during the period for
whih the participant is covered by B
plan Thus ln order for reimbursements
ts be raciuded hom grom income wncer
secton 105(b}. the eccident of beslts
plan must provide s participant the right
o reimbursement for pedical expensed
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h;&ru:ud&atuho'&,h&. ) the plar yvsr [but s plaz may
dependent care assistance am.or e vi the! eopu-ibvuuu could be
wLhed group legs! services plan only ﬁmﬂi'd é the year oo sccount of
z pcn'og':uring which the participant  the participant’s (s] separstics from -

cts 1o receive medical care.
dependent care. of legs! services [QaA-
17 and Q4 A-18]. such benefit will Bot be
deemed solel) oo eccount of suth falture
& have hiirJ,\o salishy the statutory
rules providing for the income exclusion
of such coversge or of any benefis
provided thereunder. I, by September &
3984 the anfeteris plan is amended 1o
rate ip sccordance with such
mh‘on of coverage nule A cafeteria
plan may treat the portion of iu current
plan jeat remeining afier September &
3984 as & new period of coverage and 8
an initia} plan year for purposes of
satistying the nule prohibiting o plen
from operating to erable partic:pants to
elect coverage under an accident of
bealth plan dependent care sisistance
progar or qualified group lega!
senoces plar only for periods durt
which they expect 1o receive medis
care dependent care. of legal services
{QaA-17 and Sa A-18)
in odd:jion. { tbe conditions sat forth

Below are satisfied employer °
contribubons (including elective and
ponelectve contributions] made before
June 1. 1884 under an arrangement
described ir the next sentence which s
pariof a cafeteria plan will not be
treated as having beer made to an
accident or healtk plan dependent care
asiislance prog am. o Tuhﬂed govp
Jega’ services plan that faida 1o sats!
the nles conta.ned ir the second an
third parageaphr of QAA-17 and the first
yrarapk of QAA-18 merely because,

or 8 plar year 8 parhicipant was
anttied tc receive in the form of cask or
sny othe: taxadle or nontaxable benelit
amsurts avalable {or reimbursement
snde: the arargement without regard to
wheher covered expenses are incurred.
Ar armangement s described in thi
senience only if under (he arrangemanl

() Ar accoan’ was sctually

establshed or behal! of the participant
by the empicyer by an entry on the
employ er's books or ir similar fashion
prot 1o he beginning of the plan yeer
(o’ prior to the date on whick an
indvidua! firs! becomes eligible to
perticipate under the arrangement in the
case of ar individua! who firs! becomes
eligitle to participste on account of
ytin of estplo) ment during the plas

yeary

{11) The amount {or specific rete) of
gontributions 1o the account under the
arangement was fiaed prior 1o the
bc{mnmg of the plan yuar.

i} Neither be psriicipant mor the

employer porsessed the right to increase
&¢ decrease contributions 1o the sccount

service or (b) cessatior of participstion
wunder the ary men! lcr’tl.a remainder
of the plar yeur
(iv) ibutions were acteally
‘t?ositod in or credited 1o the sccoun!
belore being made avallable for
reizbursement and
(v} Dustributions wers not svailable
ot reasons other thar reimburrement of
ofered expenses unu! the and of the
plan yea: (C:n s plan may provide that s
single distributiot of the unreimbursed
tance may be made on eccount of the
participant’s (a] separation from service
or (b) cessation of particips’ion ander
the amangement for the remainder of the
plan year).
A caleleris plan may operste on 8
lar. year other than the calendar yesr
purposes of this transitiona! rule. 0
Jong as terms of the plan permit
contributions to 8 plan to be fixed only
once during and o distribution of the
unre;mbursed amount te be recelved
en!y once for any plan year, provided
tha! contributions may be fixed for a
short plan year of the plar's first period
of operation This tansitions’ rule does
pot aflect or alter e requiremant of
QaA-17 and 18 that expenses that are
reimbursed under an armangement Bus!
Bave beer incurred during the period for
which the participent sctuslly b
covered by the arrangement
Roscos L Kgpe: b.
Commissioner of Irtame’ Revense”
P Om TR Tusd b L8 ]
|t OO0 -8
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during e period of cov [ epenation. A plac may be discriminatory section 125 generally shall apply w0
accoun! of changes iz mlly status. i actua! operation If the durstion of the ars of cafelania plars s..ﬂ'.. .

Fizally. ¥ coverage under o dependent t:n or of & particular aoalaxable mber ¥1. 1878 However, s cafeteria
oats assistance program s 8 bone it ebt ofered under he plan] colncides Bt fale€ to satis?y oot o more of
ol uvd under o caleleris plan the niles  with the period Suring whick highly e folowing rules for yean
of sectioe 129 will determ Bestatus  sompensated pcﬂ.idpc;a wtilize the beg befors May 7, 1984 will 2ot be
of the benelitas s taxable of sontaxable  plan (or the benelt) deenod to bave lalled o satisty
BenefiL Ad o result coverage wnder o Q-30 Miy sontaxadle benefits sectioe 128 fer nd'ﬂu yeann i by
‘ernqca! care aasistanca progrs 188 provided under o cafeteria plas be Sepiember & 1984, the plar s adended
ealeisria plaz will be pontaxadie for s ecnunied 03 “compensation” wnder te opersts fn accordance wih these
plas year oaly il am other section 801{s)(5] for purposes of rules (1] the rales w caraln
pq‘uh:mtg D¢ principal sharebolder  datermining whede? o qualified fformation © be :5 to the
ané ovmer discrimination test contained  pension profit-sharing or stock boous caleteris plan document (QAA-I) (M)
fa sectios 129(d)(¢) s satisfied wilh plan discriminates unde: soction B rales governing the active

respect to employer contributions
octually used o provide participasts
will dependent cate asristance during
the plar year In addition amounls paid
ot incurred by tbe employer ander 8
dependent care assisiance prog i LY
excludable om gross Income only to
the extent tha' tLese amounts do pot
exceed the lenser of the pr ucipant’s
earned (ncome or Lhe participant’s
spouse’s earned income.

Rules similar 1o the nles applicedle o
dependent cate aasistance program
apply wilk respect to corerage under s
qualified grous lega! services plas
{oecton 120; ofered as o benelit under 8
calctera plan

Q ¢ whatare the ndes governing
whe. ¢ o caleieria plas is
docnminatory?

A-18. The applicable discrimination
sules under section 128 provide thet i
erde: 1o be trated 8 nondiscrizunstory
fo: o plac year o caleicria plan isust Bot
discririnate in favor of Bighly
corpensated parLcipanta asto Senefits
ard cortribulons for tha! plar ysas.
Cesenally. this doscrimineton
determinatior will be made on the basis
of the facts and cizcumstances of sacd
case Section 128(c) provides the's
caleteris plan does not docriminats
where mither [i] total nontaxadle
bertls and 100! benefits or (1)
amployer contributions aliocs le to total
portarsble benefiis and empioy®
eont-butors alocable to tota! nelits
éo no! dacrminate in favor of bighly
compensaied parucipants A cafeteris
plac mus! sstish) sectiof 128{c) wih
perpect 1o both berellt svafabilivy and
Benel! selection Thus 8 plan must give
esck participant an equs! opportunity 0
st cct pontazable benefis. and tbe
aciusbselection of nontaxable benefius
wnder the plan must pot be
drc '.mim\o?. Le. bigh!y compenssted
pertcipants do not disproportionately
select pontaxeble benefits while otber
perlicipants select taxadle benefita.

Ir sddition 1o pot dsuriminating 88 ¥
aither benefit avaDobility o \m}‘
stlection. o caleieria plac must 8ot
discriminate in favor of bi
sompensated parcipants (p sctual

€01 (3)(4). or unde: sectios 413 for
purposes of the limiations contained 8
e section?

A-30 A qualifed pension. profit-
dcr&r’ or siock boous plar will pot be
wested as discriminatory withls the
meaning of sectior o0 a)(4) marely
because. for purposes of allocating
contbutions 1o U.e participant or
calcleting 1he participants Lenefit
woZer the plan tbe plaz considers
pontaxable beneliu provided to o
M;ig;n! as compensation For
example. f o participant ine cafeleris
plar elects coversge under az sccident
o bealth plan the value of such
coverage may be considared 88
coz pensation under s qualified plan for
purposes of calowlating the participant’s
allocation or beneRt under the qualified
plan Nortaxable reimbursements under
the sczidrnt of bea'h plan however,
gererally may nol ba treated a8
corpensaion under 8 qualified plan
$imiarly. the value of coverage under 8

rendent care assistarce poyram By
be couniel es compersalion under s
qual.fied plan for aliccatios and benellt
puposes. bat nontaxabls
reizbunemerts of dependent care
expenses under the prog s genersl
may pot be treated oy compensalior lo
these purpeses Or the ober bard o
ru‘.;!’irﬂ plas will not be Tested as

poriminatory unds: secticn & a)4e)
e -tly because the plan does net
eonsider nontanabie benefiu such as
coverage under an ecsdont of health
plac or coverage wnder s dependant
CATt Bilid'aNCE PTOSTAML &2
compensson for aliocation of benelt
purposes wnde: the plaa

For puposes of sectioe §18
*compensaslion” does not include
amounts tha! are excluded bom gross
fecome. such as premiums for grovp-
“term Lfe inpwance under pection 79 or
smployer contfbutic=s 1o an sccident o0
Desltt plan excluded unde: pection 108

Q-71. Wha! are the eflective dates of
B nules cortained in these guesi.ond

and answen?

A~ These nles conteined in
guestions and snswen relating @

icipatioe of & icipant's spouse in

s caleteria plas (QAA4) (i) enly 12 the
case of o plan under which participants
were permitted neidber o camy ever
wnused beneliu for more thae one puas
Cu por lo convert, nto any other

nefits. any unused benefiua that bad
been carried cver to & subsequent plas
gear. the rules prohibiting the carryover
of any unosed contribution ot benefit
fox one plct yesr 1o & subsegquent plan
year (QRA-7) and (iv]) the nules Limiung
the revocabilty of benefit slections
(QLA-S) A caleteria plan ms) el the
portios of {s current plan year
remsining afe: September L1984 80 8
sew period of coverage for purposes of
satish) ing the rules goremning beneht
alections (QLA-S) Alsc. o benelit
o!'fcrinﬂ periicipants be opportunity ®©
make elective contributions under o

alified cash or deferrcd amangement
may be included in o calelenia par only
i lar yean beginning shier December
$1. 1900

The nules contained iz QRA-17 »

verning the azability of coverage and

nelits unde: sn accident or beald
plan relate specifically W sections 106
and 108 and thus generally are eflectve
with respect 1o sl axable years
beginoing sfier December 31. 1953 The
rles contained in QLA-18 governing
e taxebility of coverage and benefis
wnde: & dependent ar :u':nmu
prog-am relale specifically 1o secbon
429 and Bus generally are effectve with
pespect to ol tavable years beginning
sfer December 31,1981, The nules
contsined in QAA-18 governing the
taxsbility of coverage ané benebius
ender a qualified group legal sen ices
plan relate specifically 0 sectioe 130
and thur generally are eflective wid
respect o all taxabdle yesr begi
afier December 31,1876 Howers.
coverage wnder an accident of besith
plan. dependent ?r; sisistance
prog em o quelified grovp
sarvices ph:wu offered as 8 benefit
wnder s caleteris plan and sucd benefit
faled o satisfy. before May 7. 1984 the
rule prohibiting # plan rom opersung o
enable 3 participant 1o elect coveragt

D e i "
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rred during o specified period of

coveragt. Reimbunements of
_panses prior 1o ot sfier e
pecified period of coverage will st be

xcluded under sxction 108b) However,

be actual reimbursament
pedical cars eapenses By be made
e the applicadle period of coversge.

Pourth. ip orde: for reimbursements
nder a3 sccident w bealth plas o

alify fot thy section 108(b] exclusion.
Ec cafeteria plan may not opersie in 8
pannet ot gnables participants ©

rchase coverage under the sccident of
th.!\ plan only for periods during
which the participants expect 1o fnowr
pedical care For example e cafeteris
plan permits participsnts 10 purchase
soverage unde: an eccident of hesith
plar.oc e wmorth-by-monik or &
sxpense by-expense basis.
reimbursements under the scciden’ oF
health plan will pot qualify for the .
secLon 1057) exclusion L bowever. the

mod of coverage under an accident of

::-h.h plaz offered in e caleteria planis
twelve months (or in the caoe of s
cafeteria plan’s tnital plan year. o least
equal tc the plar year) and the plan
does not permit 8 patucipant 1o select
specific amounts of coverage.
reimbursement. or salany reduction for
tess thar twelve months the cafeteris

lar wil be deemed not to opesa 1©
enable participants to purchase
coverage on'y for penods during which
medics’ care wil be incurred See Qi A-
8 regard.ng \he revocatior of electons
dunrg 4 period of coverage OF account
of changes in family status.

Fih) ir order for reimbursementa tc 8
Bighly compersated ind:vidus! under a
st finsured accident of healld plar ®©
be teaied a1 nontanable unders
caleiems plar the dinscrimination rules
of secticr 108h; mus: be satiahed For
purpcses of these roles coverape under
8 selfnpured sccident of hes!th plan
offered by o caleterie plan will be
tresied ot ar options’ bemelit (even ¥
only ont leve! and'type of coverage s
offered) and. for purposes of the
options’ benefit rule in § 1 306
13(cX 1)) employe: contribulions wAD
be treated a5 employee contribulions 0
the axlent that ungle benefits are
offeed by G plan 1n 0ddition. e
sccident or Sealth plan offered 2&0
cafeieris plat mus' provide for
ponducriminston reimburse ment of
experies ot o per capits basis raiber
B0 a1 s proportion of compenss Hon.

Q-18 How are the specific rles of
sectior 128 providing an income
axclusion for dependent care ansistance
provided uniizt o dependent care
a8 stance progrem. to be applied when
goverage under 8 dependent ense

amsistance e offered s 0
benelit .pmmm plan?

A-18 Sectior 129(s) provides s
employse with an saclusion trom groes
come botk for employsr-funded
soverage under o dependent care
assistance program and for amounts

id ot by the employer for

pendent care assistance provided to
the employee If the amounts are paié or
fpcurred under o dependent care
sasistance progrem A program under
whic parucipants receive
reimbursements of dependent care
expetses up te & specified amount and
are entited Lo recaive. i the fore of any
other taxable or pontaxable benehits.
ar)y portion of the specified amount pot
wed for reimburement s to be trested
os o single benefit that ls not a
Gependen! care ansistance proged®
within the scope of section 128 Thus.,
dependent care assistance vided
ander s caletena plar wil trested o9
provided under a dependent care
sssistance program only U sher the
participant has elected coverage unde?
the progam and the period of coverage
bas commenced the partcipant does
act have the right 1o receive amounts
wnder the program other than 8¢
reinbuwsements for dependent care
expenses This is the cait without
regatd to whethe: coverage under the
progart wi purchesed with
consbutions made ot the employer’s
dircretor 8! the participant’s
@iscretion. of pursuan' to a collective
baprining n"umcm For exampis
ass.re o caleieria plar allows
partcipants 1o elect to receive. for s
peruculer plan yesr either the nght w
reitbuwsements of dependent care
expenses incuwred duting the yea® up @0
£230C o' o cash benefit of $2000 U the
partcipant elects the ngh' to recatve
rerbuwsemenia of dependent care
sxprnses Be rermbunezents will not
be beated as made unde: s dependent
care 033 stance program U, aher the
period of cot !er s commenced the
participant bas the Aght te revohe bis
alection of this benefit and instesd 1o
receive the casd or I under e termas of
the prog-am itsel]. the participant 8
sntitled lo receive. in ‘;. form of cash
{e.g. routine payment of salary) or any
othe: benelit any amounts not
peimbursed for ependen! care provided
during the period of coverage.
Arrangements formally outside of the
caleteria plan that provide for the
odjusiment of & participsn’’s
sompensalion or 8 partcipant’s recsipt
of ary other benefits on the basis of
assistance of reimbursements received
by the participant will be considered in
determining whether 8 dependent care

Sunefit is 8 dependent care sssistance
progra under section 138

Morsover. i order Jor dependent care
assistance o be treaied a9 provided
sndar s Sependen! care assistance
ﬁnmtl' l¢ for the section 129 T

usice. the calt must be provided to -
o on behall of the participant during the
period for which the participant is
covered by the progam For example. ¥
8 parucipant elscla coverage for o plan
yeur under & dependent care assistance
progan that provides for the
reizbursement of dependent care
expenses. oaly reimbunements for
Sependent care expenses incwrred
éuring that plan year wil be treated 88
having been provided under 8
dependent cart aasistance progrem
withiz the scope of section 128 For
purposes of this nule. de nédent care
expenses will be trestec as baving been
fncurred when the dependent care
provided and not when the parhicipant
fs formally billed. charged fo: or pays
$or the dependent care. Alse. for
purposes of this nule eapenses that are
fncured before the later of the date the
progrem is in existence and the date the
parucipant is enrolied in the program
will no! be treated as having been
tacured during the period for which the
riizrpant is covered by the program.
imilarly. {f tbe dependent care
assistance progam furnishes the
dependemt care in kind (c: wnder a1
smployer-maintained child care facility).
only dependenicare provided dunng the
tar year of coverage wil be trested s
tcvin; been provided under a8
dependen! care pisisiance program
withie the scope of section 138.

b sddition in order for dependent
care assistence under o cafeteria plan to
be trested as provided under o
dependent care assisiance progrem
elig:ble for the section 129 11clusion the
plan may o' operstle in o mannet that
enables participenis te purchase
coverage under Lhecgrogum only for
periods during which the partcipants
sapect 1o receive dependent care
assisiance U the penod of coverage
wende: o Gependent care sssisiance

ram offered by o cafetenia plan s
twe've months [of, in the case ol s
ealeieria plan’y injtia! plac year. 8! lesst
sque! to e plan year) and the plas
éoe» not permit 8 participant o select
specific amounts of coversgs.
reimbunsement o salary reducban for
fess thae twelve months. the plan wil
e deemed no! 1o operste 1o enable

icipants 1o purchase covers
: periods during which depen t care
assisiance will be received See QA

segarding the revocation of slections

‘D . p . _ -
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DEPARTMENT OF THE TREASURY
nteomal Revenue Service

¢ CFRPanrt ¢
(EX-%-79)

Taz Trasiment of Ca‘ctorta Pans
(Tramarion Rules) Nolice of Proposed
Rulemaking

AQINCY: Interna! Revenue Service,
Treasury.

acroe Anendmen! of potics of
proposed rulemaking

s v axy. This documen! containg
proposed amendmezts 1o ¢ notice of
proposed rlemel ng whick was
Lubm.‘,rd ir ke Fodo'd Regltior o0

ay 7. 1984 (45 FR 18321) The! police
eonained proposed replint.ons relating
o the tax Cestzen' of caleteris plans
Cranger to the applizadle ax aw
pecessitating the proposed amendments
were made by section 8317b)(3) of be
Tax Relom Act of 1884 The proposed
smendments relate tc geners: and
specia’ tansitor reliel under the
proposed replations and provide the
public wiik the guidancs pasded W
somply with tha! Act
PATL Writien comments and requests
for & public hesring must be delversd or
mailed by Jaruary X 1985 The
proposed regulstons sre genarally to be
eflective for plar yea:s begining afier
December 31 1076 bu' are subject to the
general and apecis’ Lonsivoe rules
ApoRESE Send comments and requests
for & public bearing to Commiss.oner of
brierral Revenue Atientina CCLRT
(EE-38-73). Wastung'on  C 30224
BOR FORTHER WP CRMATY. & CONTAET.
Harry Beler of the Employee Plans and
Laempt Organizations Drvision Office
of the Chiiel Counsel. Lrtermal Revenue
Service. 1131 Conatitution Avenua,
N.W. Washington DC X2M

Whestice CCEY) (X2-308-4212) (mot &
Gl tee all) '
P TLLMOIT ARY BIFORRA TIDKC

This documen! containg proposed
amerdments o e potin of proposed
rlecnoking under sectios 125 of the .
terns! Reveroe Code of 1854 Or May
7. 1984 U Fodern! Rogistar published
proposns g-.dution,nhm to the tax
ovatner of caleteris plans (0 FR
1) The regulstions in this document
arv being proposed n order o replace
portions of (bose sarlier proposed
regulations whick Bave beer rendered
obecleie by sectioe 831(b)(8] of the Taa
Reform Act of 1964 (88 St 894). The
propesed reglations are issued under
e suthority contalned iz secHon 7808
of the lnterna! Revenve Code of 1854
A S W USC 7808)

Ort Febmuary 18 1984 the Interna!
Reveoue Service [ssued o news release
(R 84-22) which stated that so-calied
“Cexible spending arrangements” do not
r‘v\ddt explcyers with nonlaxsble

nefu under the Code because. under
svch anangements, employees are
assured of recaiving the beneBt of what
Bey would bave received bad no
covered expenses beez lowrred.

Or May 7. 1984 proposed regulations
fr questior and arswer form were
publabed iz e Podersl Roglsae Q8
A-I provided tha! the proposed
reglations war generally o be
efectve for caleiera plaz years
beg nning aher December 1. 1978
Heweve: as o particular nles tn the
pro?oud reg.lations s cafleleris plas
couwld be amended by Seplember L 1084
1o meet those particular nules and thus
the reguisments of e proposed
reg.lations Lr eddition ss to benefi
provided unde: o flexidle spending
armargement whick was partof s
cafetenia plan tf suchk arrangemen: met
specified condivons the benelits
Lgfnded by employer pontributions made

fare June 1 1984 qualified for the
statuiony exclusion no'withstand.ng st
s cash-out of wnused contributiane was
avallable st the end of be plan year

Ceners! Rulee

The Tax Reform Act of 1884 render
QUA-Z1 obrolete and provides botd
general and specia! transition relie! from
eerain of Bt Rles In t!u'propond
v lstioes for certaln cafeteris plans
and Nlexble spending sarmangements
First a6 to plans and arrangements
whict were o exfstence oo or before
February 10 1984 (o for which
substantia! (mplementation costs had
Been incuwred before such date) and
which failed oz or before such date and
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'W wmtv&nmmlm,.munﬁlwld-'

‘-ﬁn—dhhﬁ&;nﬂbu e
| p..{ugdtsmroﬂ'd

ol is wotl Jasvary L 3988
rovid that the placs or mTssgeeT®
ﬂno(udiﬁodwhm&t.t
gnna-oé&b'oadhnlﬁu -
M--Bcd&cm

seginning of the peri
indet which uprnsed coptriby tions
senerslly are pot svallable to the
amployee before huly L 1983 special
wansiUoe relie! s avallable ol YL

Section TROS() Reba! For Ameoded and
Surpanded Plans and Benelts

Section STBXSXA) of the Tax Reform
Act gant genersl tansiton relief caly
to caleter . plans and beneBts
(including benefi Lot are provided
M@U‘Kcn’bh spending arangements)
that {alled oo o before February 10
1584 and “continued to fai thersafar”
o satsly the nlet i the
regulstions [e additon
tansition relie! is avallable only wntl
the efective date afer February 10

&4 "ol any modibation o provide

disora! bevelin” .

A plan or beoefit tha! has been
mod.fed by samendment of pbe~wiee)
afier Febrary 10. 1984 oo that the plen
o benefine Ier.{er continues tc fal' aoe
o more of the niler of e proposed
regulations » *conforming
modikcabon™) does pot “continue o fad
thereafer™ and therefore does Dol moet
the requirement of the statute for
continued general transiton reliel wi
respect to the rule or rales L quesbon
For enampls f contibotions or
seibunrements (o7 botd! under 8
fie Uble spending arrargepent have
beet suspended the bened: provided
througt the fLuible spendi
arrargeent does not salishy the statwie
for continued relie! Furthermore. 8
mod Bcatior 1o restors 8 plan o beneBt
o {u conditios before @ wrd'oml:
od Ncatios (s 8. 8 reactivelioe
contbuliors ot reimbuse mepls o both
wnde: s supepded Nexidle spending
armargementiwould be & “modification
o provide sddtiona’ benafine ®
Therefore, a3 1 8 plan or beneft which,
after Pebruary 10, 1384 wa) rolifed s
Bat It no lorger faled 0 sathh?y coe e
sore of the rules in he propossd
segulstiona, geoeral traosion rellel o

vailable untd he effective date of

¢ ;odifoatios but pot hervafar with

aapect s ths nile or rules 1o qoesBan. .

Declassified in Part - Sanitized Copy Approved for Release 2012/10/04 : CIA-RDP90-00530R000400780003-5

Thess riahior) requiresents e~ - -

mcudmQIAS -

e v B! paricigars.
wyve, !
& placs or beneflU htm
sftar Pobruary 30 1904 0o tha! »
loager fall 1o setisfy cos o mors of the
ralee tp the proposed reguls tioms should
8ot be diunnqd becs use of rech
sonforming modifcations bn erder 9
Rait any adverse sffoct hose
mdwu the Interna! Reveoue
ce bas determised o grunt such
plans and benelu nls’ unde section
730505 of the Internal Revenus Code
Q8 A-28} Accordingly, the rules

Lnesied in QAA-Z gesandly do aot
Become sMective witk respect i such
plans o bene®L untl Jasuary L 198

Pusuant k the prust of section
r805(b) relie! & plan oz beneBi that has
beer modified after Pebruary 10 1984
so (hat it po Jonger falls to satis?y one o¢
more of he rules io the proposed
regations may be furtber modifed and
gonlnue (b operstior unt Decamber. 71,
1984 but only ander the same terms that
sppled tnmedately before the
conforming modification However,

Deca wse puct podiBed plary or baneBs -

do not qualify for general transitios
relief througt December 31 1884 special
Saruiton relief s et svallable o such
o benelits

Lz sd4di5on purszant to the grast of
pection TECSD, relel certaiz L
svalable as se! ford b QAA-2B for
caleierts plane or LanelU the! wore
aligdle for tansition rele! wnde e
repulatiord %repcwec' ot May 7. 1984 bt
are ot eligble for general transiton
relic/ under QLA-IS.

Nocappiaablty of Executive Ordes
p b

The Tredsuy Diparmen! has
determined st s Reglation s pot
pubject © review under Ziecutive Ordar
1225 or the Trearury and Offics of
Management and Budget
fexplemenstion of be C-der doted Aprl
n 1

Roguia tory Plexitllity Ast

Althougt this document b 8 notics of
proposed rlemaking which solicits
blic comment (he Interna’ Revesus
mvice bas concluded that the
regulstiors proposed herels are
faferprelative and Ba! the potics and
blic procedure requirements of §
FS C 33 & pot .pr!y y.
Bere propossd rege’e ooy do mot
corstitute eptstions rubject & the
Regulstory Polbiliy Act (8 USC
chapier 8). .

———

Comrests and Raqgnst far o Pubiic
Searing .

* Before Gane proposed
Sons. cons tioe will ks gven
writlae commart Gat are

® Ay h
" submited [pref g .
B¢ Comnaxi oo hhn.m"

AD comments will be avaloble bew

ssione by any persow who has
subaitied writtsr comments. I o public
Bearing s beld notice of e time and
'!uu vﬂbgpbhsh.dhhfd-\!

Dnaftixg Waformatian

The principal avthor of Bees
proposed regulstions s Harry Beker of
the Exnployoe Mans and Exempl
Organizations Divisioe of the Office o
Chief Counsel Internal Revanus
Sarvics Howtver, personse’ fron other
off cee of the Internal Revenoe Service
snd Tressury Departm oot participated

e deve! 2e regulations both s
matiens 3:&'1“« and style.

List of Subjects i 3 CFR LB1-1-L3814
come Lxes. Taxable income.

Proposed Anscdnants ® the
Rogds tions

The proposed amendments 1© 3 CPR
Part 1 are &3 folows:

Pangaph 1 ORA-T of proposed
§112-1 a3 publiaded (o the 7 edoral
Rogistee or May 7, 1984 (€ TR 18333~
I Lre

P 2 New Ot 3 As of proposed
§3125-1 arv 2dded ts read s follows:

§1.175-1 Ouerliore ind Awwwny
t: Lol o Pare .
[ L] [ ] L] ®

Q-21. What are the geners! eflective
dates of the rules is QUA-1 througd
QiA-20" A= The nles & QRA-Y
througd QAA-X relsting to seclion 133
generally apply to plaz yeuns ol
caleieria plans beginning afer
Decemder 31,1070

The riles s QAA-LT gcvcm.!:g - )
taxability of coversge and benefin
received unde: ap pccident or bealth
plar relate specificaly & sections 308
apd 108 and thu generally are eflective
with respect to all s1able yoars
beginning afer December 31,1853 The
ndes is QAA-18 governing the taxebliy
of coverage and guﬁu receis o undas
s dependent care srslslance progLlm
relate specifically to secton 129 and
Bw geoersy are efective wi respoct
o ol taxable years beginnlng sf\er

_ Decenber 31,1081 The ndes i QA1

verning B taxability of coverage and
AL recelved under o
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S ww..runmmlumm.wnwlwm L o

» As smployw will
services - - s+ wiich wouXd be nootaxable bt far the . . that particula; plan.
'u.cdu:tt-in:‘.h . Salur of oos of the beceDs © mtaly S reatsd os ha ving incwrred

offect earals ticr cows” with
: of the acn B QAA-LY . -'-b«nw iz
ETLoTRET SRR G S S
taxable y ! o A .
‘ byt ’Lq-dd hadﬁo;.!i-\h - w\ﬁw ) * mmu::m h‘ﬁn -
"'..u“!,msa-‘ eyl dwctive dates QoD Wha! nes sprdy W delormaine mmwu:: costs of
‘m.!.n of Bese nlos whe et o calviaris or & benefit tmplc anting -
e h—. for cortais relief thatls  was ik exisience oo of befors Yobrusry h‘uu,:;mwmm
B feieria plans o benefs 38 19047 wd h,pnmdg‘og oo JMN
gsvalable bor ca for transitoe rebel A-3 A aafetaria plas wil e trea g..m wdmpodud
Sat were alightle for proposed oo May o b exislence oc or befory Pebrary 94 mgrgmg‘h » of be produe
xm‘h:o(m::?wmchwﬂ m!uuw:d.::ymhph'n .!mm\,’:’.‘.mdmmt
. chﬁcn Ay ‘A'.  plane and :r:;z;nkau:w m!nyaa & written shal mtrd"hu f before February
hmhu&?ﬁhﬁwcw plane forz and (i} amoush ware costribeted

30, 1984, az employe bas \é for
md&p’bhfu&pmrdndspdd ﬁ&mvoc‘-bh«zﬁuw'n& mulpmd . (hat have pot
, B0
b of et beed

ormed of produ +4 before such day.

tranaltion rules uA’:ﬂ.rm plaz will be trested e :‘3 cost will pot be h.::,“ Aaving
u?““:‘”‘?szcﬁn&mﬂlh e ving beet reduced t writing Y the Bees (ncured before such y‘d
pddorry Pt iy fihe ries i QAA-1  avslable beoefu and (bt operaboe of Oxly the cos's of des “d
G um;‘{n' geoars] suck plas bave beet fully described s talling compotes "u':; “u”
bty 4 Qu'-? descbed 1o QRA-Z3  writtes fore ('f pummary BEB  panua’ eccoud sm'ﬁ,u v of
o Qah """'; - V:d'd“ caf puce o B > e act ope:atios of (e plan and e ooe
E&?&:fcn Kvn:b(na oe 3 s forma! plaz documenl B2

rochures. descriptions. and
> writies Amousts will be clccm ?ﬂt for :bd:plu are shigible
fore February 30 1984 and whenefis  have bees

ol LY Leer contribuied with for Ureatment &8 wb.ﬂhw .
(Mu&:a be'hlcsu &;:‘n‘mwﬁman’ :-g'd :9. b":‘?“ provided under the lmplementation cosls Ovv‘::t ams
rough flexible ’V;:f socd day. Yab U be employs: made contibubons (o' umounts expended 1x foes o
f» exsiencR m‘wwﬁ%?;c el cluding coetrbutions purtuant .J.-r‘m for faaribiliny "“‘"3“ opinions
Second specia’ & o mﬂid;d o salany reductios xwmnh} L] and for designing the plan; are Bl
e R induding benelin hat  purchase o provice beoefius lecied

. mplemantation cosbs for these purposss
. . e budufumuwbnm\tdu

s gt iy SEBOEAL, L ety Bl S0 S

mmﬁf F‘ ‘fm :O.";D(. and (i) B existeace oo o before February TS )

oA O orele

caleteria plan. the cosls must
x’:u;(o: aess anstoe rebel 1984 pevartbeless wil be tested 1 B S Rcally aliocable to suck pl
FI ot : : gt fore 0 u.J“ A s result bafore February 1. 1984 a8
é Q:.A-él for the r-.:kﬁ for emplcys ipowTed “m.belar
an

: «  esmployer must bave {siended ©
71y » lerpentabon coed” wiil respect ® ALY w plan
";:”’f'if«t -;eij;*.m:auhn:: h'.:mlu ‘:up";umcv’.u plaz See QAA-34 for the aels e parteul and the
8 benelll watr \ :

. estor mus! be directy
& onaion of e rles applicable o s :&Jﬁ ;?Qm plaz Ar employe's |

Februa~y 10 ‘-:.‘_ caenects are - wubsuntalimplementrtios oos! jelan! & establs} » cafereris plas wil

Fiexbic lf.u:a w;&:‘ e dcal delerminston be evidenced ooly If the desigr
weel to pay bene: D BV B8 T bat  Abeeliwnilibetriteduie specifications for the plaz Bave bees
bega’. or Gependen’ care kb anca ¥ exisienca ot o befors Febnary 10 1084 veloped and 2 upon by February
s iotroded to quast B0 “fm Cods enly If o8 ov before such day (i} e 30. 198 In add tion costs will not be
wnde: e applicadie nuer O LDE benel was par of 2 cafe era plas that »'“mun’ allocable 10 o plan If the
Cenersly. unde’ ;m' Cexibie chM»N war io existence o8 of belore February cosls would bave been incurred by the
arangerent form 078 bcacﬂ;- . . o0 1984 [U) e benefit was Ny smploye: withou! regarg io whether the
parucipan’ U aseured of rece ving derrSed iz writlen fore and 1ok io questios was established For
selsny cast or pome pbe form. e tomzusiated & emplo) ees i puck :u;nv‘t e cost of derigning and
apounl et are l\ll‘u.bk bé‘z m[“‘.’ P.,"( of the sumz LYy Pl&vh h’!lnNOMPV‘U Pnrsmﬁnu
R’J‘hbu“‘ltl‘btp* du."-b‘ the ”? thet the *.:‘rﬂpboh ot p'.‘h brod’m) end hﬂ) hﬂrd ol a2 lmp':e&ﬂ"-"b°= cos’ with
goverage withou! regart Lo whbe emousu were contributed wilk respect 1o a pariauler plan only ¥ soch
perticipan! incun covered expenses to the benelt undet the plan A benelt "'P'.f‘m was specifically derigned and
$.ring the periad that pet B2’ w s pot actusTy iz exisience °b" mn,.d for the! plar as evidenced by

Plars o arTangements ; l'h:? . before Februsry 10,1964 b not elgible h‘b desigr ’P"'}‘u“om developed by
eateieris plans because of ":‘ mdt..d for gecens' banaiuon rebel. . ebruary 30 1984 However B2
B i G W v S R G gl e

' ‘ that an employ er bat : : » paruculer

Plaru pdiely for purorts "NA n :::a;;:::nnx Lmilz)menhﬁor. or” with ’;:,:‘:h,mp::,‘:d :ru'. suct costs
tranaition relie st forth - res 10 2 patouler plas? “‘ TementsSon corts wilh respeet ¥0
Srough QLA-3 For exymp e b "w“ W3 Aateiaria plan Bat wos ot 88 Thes plan that had pot actually bees
Py only e e Wil be  echual; I exiatence or ur befory “
aliex spens '

\ wher nch cosU were
treated as o caleteris plan for puposes Febray 101984 will be brsted w0 derign

. tcurred.

- ;rtence oo o before pucd day suly ¥ az employer tncurred
of the trwm!oe u‘!_»d oo'y Alsc. s plaa 8L Yover loowred “substantal However o veris
"‘.3,.’,':? Ao Ly pAlg :‘pt'xe:{.m e il rapect o G0t with respect 1o two
. .
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9078 YMloddllVd‘NcB!Iﬂwdny.bounbunwlhopndldu
‘;u.hthdvb.&dhéh-n seliaf would sot be svallable with loyves whe would aot ethe~wise
ifically desi ¢4 and afrved wpos to the naw benefit have becoms elighdle to participets i
ot pot install )udtboﬁnné alter Pebruary 10 1984 aa e plas wil be teated s 8 .
eosts were incurred and these cost) are employer modifies a fewible spending Kcation ¥ provids an sdditonal

ot specifically alocabls betwees e
plana the cosls are to be alocated s
ghe basls of the pumber of participants
i the two plans For euasple by
Feb 10 {984 an employer i
£10.000 for be desi of computsr
arms fo7 (e administration of two

caletenia ﬁm—ﬂm A and Plaz B—
esch of which bad beens cally
designed o of such dc, use Plaz A
will cover 28 percent of the smployer's
workforce ané Plac B will cover 73

rcent of (he workforce. $2.300 of the
$10.0% s allocable 1o Plan A and §7.500
is sllocable to Plan B

=< What relief is provided under

the genera! tansition rule?

A-25 Inthe case of a caleteris plsnor
o benelit in s cafeteria plan that
qualifies for genera! gansitior reliel. the

ners! effective dates in QAA-TI do
oot apply Witk respect to the rules
specified in QAA-27. 12 lieu of the
olherwise applicadle general effective
date. the efective date with respect 7]
the applicatior of & paruc Jerrmidetes
caleiens plac or & benefi: is ® cafeteria
plap under the eners! tansition rule is
the earliest of the folcwing dates {1} o
tanuary 1. 1988 (i) the eNectve date.
after February 10 1984 of 8
ood.Beaton to the partolar plan or
beneh! in quesbor (o provide an
odd.ﬂ..om'LmﬂL {id) the eMecuve dsts
o the termuneton eLminebot of the
particular plar o benelii ir quesboa.
end (v} the eMective date sher
Feb~am 10 1684 of s pod.Nicetion o
the parucular plan or benelit in Questal
tha! causes suth plan of benelt po
donger to fail te sazshy the parsoular
rule i question (“conforming
smod.keaber”}

Mxdificouons To Provide Additonal
Benehs

The s8¢ition of s new benefitto @
ealeiesa plar will not be tested as e
.00 Nication to provide o2 sddivonal
bereft if a3 of February 101984 1t was
the employer’s intentice. #s evide
o writing ané communicaied to
pmployres. Bat the benefii becoms
eMective under the plan as of the
particular dute of addition For exa \T ]
# by February 10, 1884 a2 vmploye »d
snnounced to eroployees. in wrilng that
s new medical bcmzt would becotee
svalatle to participants on November 1.
3904 e sddton of the medical benaBt
ot suck day will not be trestod as 8
modificalon 1o provide sdditonal
benefitn Howaver, if the new medical
Benel was not actuslly (2 existence 6B
February 10, 1984 general bansitam

under & cafeteris plan

emnen!
'pvvisc smployees with additional

rights such modification would be s
podification 1o such benefit to provide
ar sddtona! bedefit £ soplas of
additional rights are e right o make
sddivona! contributions. el more
frequent changes iz e amount of thatlr
sootributions recalve relmbunsements
for expenses for which relmbursements
peeviously Bed pot beer available,
poca!ve Waxsble cash under the
armangement more beguently thae baud
beer permitted and recaive niw oF
diferen! teatmment of amounts that were
avallable but unused for expense
reimbunements (o g 8 cashout in les
of or (& add tor 0 & carryover)
$imilarly. Uf sither contibutions er
reimbursements (of both] wilh respect 10
& benefit provided througd o Bexible
spending a~angement were suspended.
reschvating contributions of
reimbusements (eves under the same
terms bt applied immedistely before
the suspersion] wil be treatec as 8
modification & provide add!tianal
beselts.

A podification murmu splaz o
beneh! to conform to the genera! and
special tarsivon nles will po! be
teated as s mod faaton W provide
sddLona benefts For example &2
extession brom December 151084, uotd
Jacuany 16 1885 of e cut of date by
whick tapenss re.mbusement casims
mas' > submitied under @ Bexdible
spendng arvangemen! for expenass
focued during the period ending 0B
December 31 1984 will not be s
mod.Fzalon 1o provide an pdditional
benefL Sumilarly sp alierationto 8
Lexble spending armangement oo that e
Fﬁoé of coverage scheduled 1o end o8

ebruary 28 1988 wil end oD Decenbst
§1 1984 and & rew period will ruz bom
Jaruary 1 1985 through June 3 1988,
will po! be s modificatios o provids as
addvona benefit

A modifcation after Tebruary 10,
1984 1o & plan of benefit that causes the
plac or beneft to fall ons o more of the
reles in the reglations generally wil be
treated a1 the provision of s #dd:500al
benetL For example. tf s medical
beneNL which satisBes the sppleadle
pales Lo secUons 108 and 108 and I
Bese regulations b cooverted o8 May
35 1984 into » Bexidie spending
srmange oent, such cooversior will be s

caion to provide az sddibomal

L
A modification. afer Pebruary 30
2904, o permit partcipation by

"o he effective date of

benefit Howsver. the oddftics of
fadividuals whe Erst become elighls »
pertcipats i a caleteris plas wnder the
slgbllity and toc rules B .
cﬂ’tdaahbrunlndﬂvmlo!b
weaied a3 8 modiScatioe o provide an
edditona! benefit
Tarmingtions

A beneRt will be trested as
terminsted If tbe plar s amended
eliminats the bepefit and the
amepdmen! bat tader offect The rules
delinested iz QAA-T will become
eSectve wilk respect 1o the benefit that
bas beez termizaied oc the efective
dats of s ermination However. 8
beneft provided througt 8 fexible
spending arrangement will be treated a0
suspended rether bas terminstod ¥ ()
G exploysr communicated 1o
smployees that either cor gibutions or
reimbusements (or both] with respect o
B¢ arrangemes! were being sus
but might be permired io the future. and
(i} amousnts under the arrangemant
ware pot made avalabdle lo employses
during be period of swspension for
reasons other thae e rembursement of
covered expenses, unless suck amousts
ware otbe~wise evalable under the
s of he arrangement ip effect
mmedistel) before :he puspension
Corforming Modificotions

A modiBzation (by amendment or
olhe-wire) ba: becomer effectve sher
February 10 1884 and csusse 3
caleter s plan or ¢ beoeB [including @
benel provided (hrough ¢ Bexible
spending Arrangement] O longer o fal
to satia’y ons or more of the rules 2 the
QaA-1 through QAA- wil be treated
o ¢ “conforming modiBation” het cuta
of general tansibot relie! for the
particuar nude of rules i question. sk
nJe or mules will become affective wilk
peapect 1o the particar plar o benelt
¢ conforming
mod.Rcation However potwithslanding
B! s conlorming modufication bas been
made wilk respect 1o oot O BOTY
nJles in QAA-] througt QUA-X geners]
tvapsition relie! remains svallable @
®a! particular plas o bepeBt with
pespect \o B rule ot rules whick bave
po! been 0o modifed Coeforming
modifcatbons Include botk apepdroents
®s! bring @ plaz or beneBt into '
sorformity witk one or @ore of e rele
QLA-X. and
suspensions of coptributions &
seimbursements (or both) with respect |

D e i .
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modification but po! theresfer (althougd

pers! tansitios relie! remains
avalsble wild revpect e the rle
e not oo modified] However.
pwrsuant to the suthority contained to
sectior TH0STH) of the Lniercal Revenme
Code. the particlar Rle or niles B
question f delineated n QaA-Z7. sbal
20! become effective with respect 0
suct plan or benefit untl January 1
108

$uct & plae ot benelit may herefore
be furher modified and continse tp
operstior through Decerober TL 1984,
bot only under the sarme lerms that
applied immedately before the -
ol orming Bod featon For caspe
grsurmt (hal eMectve AprLi198L 8
Bexble spending wmangeent Wl
ool fed by plaz amendoent L provide
tatamoxst svailabie fo medcal
reinb e en! would pe fonge” be
avallable to the empic) et witbowi
regaC lc whelrer the employee i
pecca’ can during he period of
coveage Amazming tbe' s
amendment is ¢ cozfo B
mod " oaboe. the Bex s spending
armangement may be huhe mod fed o
continut in ope-ation through Dectmbe
1. 5984 wnder the same terms thst
applied immedately belore the
conlurming modificstion

Because such » modified plaz or
beneli' does not quakly for genersl
Yansition relief and is permified &0
operate through Deoembe: 31 1834 oaly
Guough 8 gant of section 7805(b] relel
specis! transition reliefas oot fortt bn
QULA-22+1 pot avallable te puch plat or
benefiL”
3:. Mich of the rules I QRA-1

vgh QLA-IC are subject o he

general transition rale? .
A-D Relel under the general Uansitos
e b provided witk respect o botk the
cafeteria plan nles and with respact
the nules gor erning the laxablliy of
benelits.

defe tha recript of comperaston soch
81 by perm/tting the camymv® of wrosed
Bbenelu boz one plas yrar to ancher
plaz year (QRA-T}) (v) the rales Kmiting
the revocabiliny of benef( elections

SA -8} and (vi] a» Geacrthed i the

Lowing prragaphs e rules governing
Bhe scope of e section 125 sxceplos W
Ge generaly applicab’e comatructive
rece p! rulme [QAA-S QRA-I4 and
Qan-18} ,

Cenenilly. he genars! transitios rule
o oot ol the scope of Lhe pechan
325 exceptioc le the general constructive
receip! nles Thos ar emplor o will be
taxatie oc axabls beoeft salary of
ol e competsator that be bas sctoally
rece ved or (het bat becooe carunly
prallable (as Goacrided i QRA-1E and
withou' rega~d o e geoers!
trers 5ot PJes) vt though the
saployes owvenly & nieequesty
elects Bo! (& recive and sctaally doss
»o! rece vt puck axable beoeSu Fer ;
example as employer in 8 Buxibie
speading amangeden: wde: whak
olhe~w st xadle compezsalion
sctaally receved rechbaaciersad 3 8
por'axable expe e reUtbunse e B! wil
be ‘axable o2 such rectarscleraad
amount However far pu of
genena! tassitios reliel the secdot 128
exceptios will provide hat {i] a2
employrt will not be tee as having
cons tructve!y recelved @ laxabls
benes! [ipcluding cash] under 8
caleterts plaz merely because the
otnploy ee may revoke az electon ofs

Aicalar bene il wilh respect o 8

ture period and instead receive he
taxsbie benaf( for such period and (i)
as employee will pot be treated a8
baving coratructively rece!ved amounts
Oat bave deer set aside subject B 8
Baed dotibution or withdawal right
wode an amangemanl

The caleiorts plan rules ot
delineated is (2 proceding parnngraphs
are effective with respect % o plas or

L —— el
l-sﬂbprvdddww Cxfoiaric Fios P . . md.h—‘]
; The falowing caletars plan rules wre eBactive QuA-m.
Buaet QM N :’“hﬁm':‘”""’ gubjoct o praara! Fansition reliet (1) the o 8: spptication of
b aing modibca tons have been e inciudad i the writlen caleiaris plas -pm“. s plaz may pormit aa
iy documeat (QUA-SE (1] the relee res ot i gvuw>
Q-3 Wha! 862 5coal el g~ sruing e active F"ir"“"‘ ding nm:..m
ovalable to calrieris pans or benefi® icipanf's spocse 18 4 caleters Plas oy prage or plas year = -
oLk respect 1o which conforming AR (U} the riles govarnlng e Jasu Lm&mwfm'&.;‘h
modificattors bave berr made? ormatoe that must be tncluded (@ 'ndaq s Galeteria plas brom
A-38 1a e case of s plan or beneBt writien plan docunwn! witk » -mnmuumipﬂt
@t hat beer modifed afts: February salany reduction (QUA-6) (bst "particpants 1o defer the recaipt of
‘ 30, 1084 8o that I o tonger falls svalablity of salary reductioe mrwst compenss tion.
umhmumof&nmlﬂhh hv.mcﬂbckﬂhﬂhﬂyw .
| proposed regulations. aers! transivon & writlen forn and communicated Rules Covernirg the Taability of
‘ sele! with respect 'c:rerukornhh ‘“"’?‘b']‘dé?&g:;:‘:' Benefits
| eslon It available only untdl the precioding 8 plas ol The follo nles governing the
:éecﬁn date of svcd conforming manner that yoebles participants tmxability d‘?%a:d":r: nbject w0 the

genersl Fanalloe relief (i} (s order ®©
LAy for the secboc 1050 exciusion
a2 gross acome. medical expense
reimburse nen’s must be ided wpdar
a medical beoe8t that exhibits the risk-
shifting and sk Lstribution
charsclerstia of insounce (QAA-1T
(U)Lhordzlogn!’ahluwm
30500} 12X or 125 exclusioe oz groms
incoma the medizal dependent care. &
o) experae rembun et B be
provided under s benel! with respect ®
which the participas! b not wtited ©
receive. fa the form of cast or somme
ober bene AL e amounts svallable for
el Sursemen! frespact vy of whetber
B parcipan! bcun o 1red expensss
during e penod of covarge 1QUA-1?
and QaAa-18) (il i orde: to qualify for
B sactioe 105} 110 or 135 exclusion
foe pon xome e medical
Gepeden! care o legal expense
peizboreman! wust be fox med.cal cars
Gependent aart of legu care
Gunng the period for which the
tr‘.}cipm b actually coversd by Gee
peBt |(GAA-17 and QaA-18} (i)
mwedical care Gependent care. ané
car are Teated as Daving beer
whes e participan! s provided with
Be care tha! gres rise Lo the
expenres rether Ghaz whet te
scipant bs formally bilied charged
or pays for he care (QAA-17 and
AA-18) and (v) Lo order for pedical
pendes! care. of lega! expense
peizbursements to quebly for the
pectios 1050} 1M & 18 eactusion from
oo ncome. Be cafetens plaz doee
Bot opetalt & & manner the' enabies
paricipants to purchase coversge
e SeneBt paly for periods dunng which
B participant pxpest o inows
sapensey {QLA-IY and QLA-1S).
Notwithstanding e spplcatios of the
oFoctive dates under the general
Sanuios nls & plar Ba) permit &3
sonploywe o carry over o recaive. a\er
Decsmber 31, 1984 8 casdovt of
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w7 fodcrd!odﬂ.l\hl&.ﬂo.mluoodly.mccmbnnwlﬁopoudldn
i Ba but soused wder s ontrbutions (including ’nhr‘!m and QAA-18 must be sotistied with
| A':i‘u."n-' mnw.‘ -nu-fbuts::]hhmdnwi respect oyt -

Decamber 51 1984 Similarly. expense
lnmbwmu mdc; s o
spending arrangemed! Bl made
}mr Decamber 31, 1004, f ouch
reimbursements relate to sxpensse
| snd coptributions mads oo &
 before Decamber 71, 1084 Plrally. o
j,.lu-ﬂ!ulhhﬂodu opersling 0
permit participents L0 elect coverage
only fot {n whick the
 parcipants expect 1o incwr covered
expenses merel) because the period of
eoverage wilh reapect o s Bexible
, spending arrangement b tarmisated o0
December 31, 1964
T Q-28 Whatrelicl s provided under
the special tarsition rule?

A-22 Except as provided below. for
purposc  of be orphution of the nules
set for in the followirg parags htoa
benefit io o caleteris plaz [‘mcm&u e
Beneht thet s provided trough 8

Bexibles ending L"U?!Y‘bthl} that

cslifies for the genesal wansition -ule
ugt December 31,1984, the

otherwise applicable effeclive dates

ander the geners! tansition rule. set

fortd in QAA-28 will be applied by

substruting July 1. 1988 {2 Lev of

- Januvary 11988

The specal taraitios rule applies
it} respect 1o e following rules (i
sder 1o qualily for the section 108(d)

. exclusiot oz goin beome medical
 gxpense mupbosement must be

- provided unde: amed o bene®: that
@b Bae makoakifung and mske

C d&uibetos chatactensizs of nsurance

(G A-17) snd [U) iz order Lo qualify for
th: section 30875) 120 o7 125 exclusios
Son o1t income the medical
desendent care. or legal expense
ye.zbonemeny mos be provided usder
6 bene®i wilk reapect te whick s
parusipan’ b oot entited to receive io
the form of cast or some otber benefiL
amount svailable for reimbursedent
wnithou regard to whetber e
partcipant ihours covered expenses
duing i period of coverage [QaA-L
and QUA-18) For purposes of the
epecial Lansition rule. & period of
coverage om Janvary 1. 1088
unt 3C. 1982 will satie?y tbe rules.
LA-17 and QRA-1L precluding @
caleteris plas bom operatung 1o permit
ricipants Yo purchase conerage only
perods dunng which the participants
ax 1o {acw covered expensss.
otwiths'anding the foregolng
peropaphe the oberwire applicable
afTective date set fortk io QLA-2S will
»o! be modifed by substituting huly L.
1985 {» Lev of January 1. 198S. unless
e perticdar benefit In question
satishes e following conditons (1) the
amoun! or specific rata of smploysr

e the beneBt bs BExed prior 10 Janvary &,
85 (or. ¥f later, prior o the dats o
whick (hs Individua! Erst becomes
oligible to participate unde: the benefit)
] tha employet contributions are
potited In or credited to an acoount
cluding an entry oc the employsr's
ks} sstablished op behalf of
participant by the smployer before being
made available for expense
relmbursement {lii) peither the
participant por the srmployer have the
righ! to (ncease or decrease
eontibutions to the account during e
riod between January 1. 1988 (or. f
ter. the date oz which the todividual
fire: ecomes elig'ble to participste
ander e benelit]. and July 1. 1988 (but
contributions may be terminsted during
s period on account of the
parbcipant’s sepasstion Bom the service
of tbe expioyer, and contributions may
be terz_nated of Ipcreased or decreased
ot szcount of and consistent with
certain changes ia family status a3 set
forth ip QAA-E of with 8 change In
exployment status from full-time to
.time or oz part-time to full-time),
and (iv] distributions sre not svaileble
wilk respect to contributions made after
December F1 1984, {or ressors other
thar B reimbusement of covered
experses belore the earlier of July L
1985 or the partiisant's separstion
from the service of the smpioye.
Amourt svalable but unused oo of
tno ¢ 1988 {o rezbursement under 8
seRtir o cafetera plan qualitying for
specis! tansivon rele’ may be (i} used
o rezbuse covered expenses incurred
before July 1, 1988 (ii] dstributed in
cart 1o parbcipants (i) used to provide
the parucipans wilk ary other taxable
o pan‘axable benelis (e g contribudon
K & qualfed profi-sharing plan). o (iv)
made avallable for the reimbusemeniof
covered experses Incurred after jure 3
1988 Y axmourts unused ot of june 30
1085 remaic svaleble for ths
reimbuseent of expenses
befors July 1. 1083 and s pot made
svalable for e reimbursement of
eovered experaer powred afar June X
19et the port-june reimbursements of
July expenses will not fall to qualily
the section 105D} 120 or 129
exclusior. o gros income marely
because any amounts unused for such
md' uicnul are provided (o the
of cash or scme otber beneBL
Eﬂ.icipuu before December 1, 1985
bowever, smounts unused as of Juns
30, 1988 for B¢ reimbursement of
covered eapenses ingurred before huly L
1985 are made avallable for the
wizbunemen! of axpenses incurred
after June 30, 1083, the rules ta QAA-1Y

© 1k amounts.

Wha! relief is svaftable for
oafeteris plans & benefit hat were
olig'ble for transition relief wnder the .

‘regulations gmpoo-d on May 7, 1004 byt -

are pot olig'ble for geoeral transiticn
relicf a1 st fortk i QAA-2S?

A-23 QAA-ZS provides gensrel
transition relief only fo those rhu o
beneRu {2 exietence oo or before
February 10 1984 The proposed
reguleSons on imn&ywwbd
raruitioe relief for thrse plane or
benefu (o existence oo ot befors May 7.
1004 Thus. plans o benefiu which were
po! (5 existence ot ot belare February
30 1984 bu! were (o existence ov of
before May 7, 1884, would bave been
oligble for tansition rebef under the
regulstons e orginally proposed but
are pot eligidle for general ransition
relief under QAA-2S WILh respect to
suck plars and benefiw, the following
relief is provided.

Coletarc Plar Rules

A calfetaris rhn thet faled o satisty
one or more of he follo rules for
plas yean deginning ot or before May
Y. 1084 will not be deemed thereby
bave falled to satis?y section 128
suck plans years i by September &
1984 the plaz was smended Lo opersts
i accordance with these rules: (i) the
nles requiring certaln information o be
ipciuded (n the caleteris plar document
(QA-3) (1) he nles governing the
acuve participation of & participast's
spouse in o caleiera plas (QaA4} (ill)
ory Lo the case of ¢ plan under which
participanis were permitied peithar to
carry over unused besefiu for more tban
soe plaz year por 10 convert into any
othe bepels azy unused bevefiu that
bad beer carried over to & rubsequest
plaz year the rules probit trg the
carryover of any usused contnbutioe or
benalli from one plaz ysar ® &
mbsequest plaz yrar (QRA-T) and (tv)
e rues Limiting the mmbm? o
beneli elections {QAA-S) A cafeteria
plas may tresi e portoe of 1L current
plen yew remaining aher Sepiember &
1864 85 0 :{c- pc;;od o‘f;cvcrue for
popores of satislying rales

verning benefits elections (QAA-S)
5». s beneBt offering parucipants the
spportunity o make chw
sontributions under » qualiied cash o
Geleed w*emt pay be ipcluded
ia o caleterda plar only o plac yoars
beginning afer December 31, 1000

Rules Coverning the Taxabll
wha erning yof

¥ he coverage under as sccidant &
bealth plan dependen’ care assistancts
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 ant
wcgu!ﬁdﬁw . yean o employment, daricg the plas
wices plaz was ofuvd s 2 . :
dar 3 calvisria plar and suck benefht $C THe amount (or spectfic wie) of -
1 sa sy, s ox efare ’, etrdetons to B4 scooan! wder
B rale prohbiting 8 plas was Sxod pricr © the
1 soabls 8 particpan! o slect of &s plas year,
wmde ar sccden! or beatB Oti) Nefther tha participan! mer the .
Sepeadact care russlance -gb'yn‘po-l the rgh! to Increase ’
-.mﬂdmw o decrease contr{bolom o the sccowst
gd;!ar during e plaz yoar (Owt o plaz may
&Mdpamupec‘.lumfn tha! contribulions conld be -
medical care dependent care. ar legal rminated s yeur o sccount of <
-(EAA-V and QAA-18) such B¢ participant's (2] separstioe trom -
pol De dsecsed salaly e0 service or [b) cessation of participaties
of vk fallurs 1o bave falled © gnder the arnngement for the remainder
paticfy B slatwiory nles providing for  of the plas year):
B Iocormt exchaior of s covernge (tv) Coptbe tons were actually
beoef (bervandar Gepoeitad e o cedited ®© e pocoust

tv] Dutbutions wers oot svallabie
e rvarons olber thar reimburse mant of
eovared expenses untd e and of the

pule probbiting s plaz boc opeabg to
epable partcipasy 1o tec! coverage
wnder ar sccdent or bea'd plan
 dependent cars susisiance program oF
qualifed gop tega’ services plaz ouly
| ﬁ periods during which they sxpect ©
pecaive medica’ care dependens cars oF
T wgal senicey [QAA-T7 and QLA-S)
 Ip eddnon ¥ the cood tons set forth
_elow art atited employwr
eontibutions (including siecuve and
- ponelectve coetibubons) made before
June L 1984 unler az arvangemt
described @ B¢ hea’ senience which s
ptﬁdtu!o’.m‘p’.u.ﬁﬂwfb
Lesied a1 having beer pode £ 82

'lulu: or untl December FL 1P
whichever b earlier (Dot o plaz ma
provide that s single &strbution of the
sereizbuned balance may be made @
sccoun! of tbe participant's (s)
sepantioe froz service e (b) cessation
of participatior ander the arrangeman!
for he mzainder of the plaz your). .
A calelara plaz may cperstz @R 8
ET:: year otber thae the calendar
puposes of thus transibasal rule. ®
Joag as the terms of the plad E:n
ot tibutions 1o 8 plas te be oaly
once during and s datibuboe of the
anreimbosed amousnt io be received
oe)y once for the penod beginnirg with
the plaz yew and ending oe later thas
Decazbhe 31, 1984 provided that
eoorbutors may be Eaed for 2 shont

. seciden! or bea!l plan deperdes’ care
a3’ ance progam of Qualified group
legal sevices plaz the' Lalls W o
the mules cottased 2 bt second
Burd pamgestu of QhA-17 and e At
| ragrapt of QaA-1h merely because,
: b penod begioing with the plas
 gear and ending ne later ez De e ber
 #1 1984 8 perbopect wii epBlnd ©
. pece va o e form of cash or any othar
 taxable o pontaxable beneSL amounts
 svailable for reimbunemen! under the
- amangezent withou! regard L whethar
. oovered expenses are incwred Az
arangemen’ s described 18 this
sentence only f under the arrangemant.
) Az twat e
o3 odliabed oc behall of the participamt
by the employer. by az entry oo e
ewpleyarsboola o ie s fashion
ior 1o e “eglaning of the plar year
5 prior to the date o1 -
fnd:vidua! fre! becomer alighbls
'nmci?lu under the arrangemen! i the
soe of ap Ind.vidia whe Erst becomes
Agitle 1o participate. o scooust of
|
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plas yew of e plar’s Ly period of
rabor This ansiUone’ rule does Bo!
vt or alter be requirement of QAA-

37 and -18 tha' eapernses that are
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gompensation breckets ptilized by s

 plan will be examined to determine i

~ the brackets. ¢ compensation

 groupings. resuit in discimination i

| ’:?-or of key smployees In sddition. 8

 plan does po! mee! the requirements for

pondiscrimina!lion as to the type and

- amoun! of benefits available under the

‘ plan unless all types of benefits
{including permnaner benefits} end all

l terms and condition: with respect to

‘ such benefis which are available to any
participant who is @ key employee are
alsc svailable on & nondiscriminatery
basis to non-key employee participants.

Q-10 How is additional coverage
purchased by employees under s plan of
group-term hfe insurance treated for
purpeses of determiring whether a plan
of goup-term Lfe insurance is
discriminatory?

A-10 (8) The extent to which
employees purchase acditional coverage
under & plan cf group-term life
inscrance is not taken into account for
purposes of determining whether » plan

of group-term life insurance is
discnminatory For example s plan
providing insurance to all employees of
1 tmes annual compensation which
gives all employees the option to
purchase additiona! insurance of § times
annusl compensation at their owd
expense. would not be considered
duznminstory as to the hype snd
smount of bereT s avaadle even if
group (ot groups; of participants w
purchase edditonel nsurence {ft
sepaately wouid not satisfy the
requcemen's of sertion "W E}2)

up-term

e d:uonal insurance cov
s s:labletc any hey em
no! svailabie on 2 non

age is
oyee that s
snminsiory

t{ the full cost of sugh
tnsctence coversgy !
emplcyres) elec :

(b} Il the emplfyer beass a part of the
expense ¢l anyddditions! coverage that

additiona!
part o8

suwance shall be treated 0
méun! of insurance

and ir phr as ar amount of lrsurencs
purchaged by the empluyee Except to
the exfent provided in subparagraph {8)
abovg the portion of insurance treated
8 &/ amoun! of insurance purchased by
employee is not taken into account
purposes of detlermpining whether tha
ar is discriminatory. Whether such

© wnder the plan] will causs the

provided By the employer under the plan

fnsurance (together with any ot
fnsursnce provided by the emp!

considered to discriminate in
participants whe are key loyees is
determined under the rules AT QAA S
Q-11. What effect do the/provisions of
section 79(d)(1) bave if e
term Life insurance is di
only partof s year?
A-11: U a plan of gfup-term life -
tasursnce s discrimifstory af any lime
during the key empléyee’'s taxable year,
then it is 8 discrimjhstory group-term

insurence costs allocable
hee for that yesr.
the section 79:d; provisions

provides that Life insurance provided to
of empicyees cannt qualify as
term life insurance if it i
'ded to less than ten full-ime -
lcyees unlesy certain requirementy
satisfied The sstis’action of these
guirements does no! guarantee that
e plan wil!l be nondiscriminatory. and
vice versa Treas Reg §1.79-1(s)(¢)
provides that Life insurance is no! group-
term life insurance unless (e amount of
fnsurence provided to eack employee is
compued under ¢ formula that

recludes ind:vidua! selection The mere
sct thet o life insurance policy is
pondiscmminatory s no! determinative
as to whether the policy preciudes
fnd:vidual selection and vice versa

Par € The following seztior is #dded
imemedistely after § 1.125-1:

§1.126-27 Ouestor e priw e reatvg
®mthe De~el s a3 iy De oMol S §
estetera plan Temporwy)

Q-1 Wha! benel. s may be offered 1o
participants unde s cafeter.a plan?

A-1 (6] Cenerally for caletens plan
years beg.nning or or sfier January 1,
1988 & caleteria plan is ¢ written plan
wnder which participants may choose
among two o' more benehits consisting
of cast and certain othe: permustible
benelits In gereral benefits that are
exziudable from the gross income of an
employee under s specific section of the
Interna! Revenue Code may be oflered
wnder s caletena plar However,
scholarships and lellowships under
section 117, vanpooling t sechon
124 educations! assistance under
section 127 and certain fringe benefits
unde: sectior. 132 may no! be offered
wndet & caleteris plan In addition
meale and lodging under section 118,
becauss thuy are furnished for the
convenie.ce of the smployer and thus

are not elective in lieu of other benefits
or compensation provided by the
smployer. may not be offered under o
cafeleria plan. Thus. 8 cafeteria plan
may offer coversge s group-term
We insurance plas of up to §30.000 -
(section 79). under ap accident
or health plan (sectidns 108 and 1086).
coverage under s qualified group legal
services plan [section 120) coverage
under 8 dependent care assistance
program (section 129}, and participstion

"tp o qualified cash or delerred

arrangernent that is part of a profit-
sharing or stock bonus plan (section
401(k)) Ip addition 3 caleteris plan may
offer group-term life insurance coverage
which is includable in gross income only
because it is iz excess of $50.00C or is on
the lives of the participant’s spouse and/
ot children ln a7 dition » cafeteria plan
may offer partic .ants the opportunity to
purchase. with afier-tax employee
contributions. coverage under 8 group-
ferm life insurance plan (section 79).
coverage under an scciden! or beslth
plar section 103(e)). coverage under a
gua.fed group lega! services plan
(section 120). or coverage under a
dependen! care nasisiance program
(section 126]. Finally. & cafeteria plen
may ofTer paid vacation days if the plen
preciudes any participant from using or
receiving cash for. in a subsequent plan
yesr any of such paid vacation days
remairung unused as of the end of the
plar year For puposes of the preceding
pentence elective vacation days
provided under & cafeteria plan are no!
cors:dered 1o be used until all
noneiecuve pasd vecation days bave
beaz used.

(b Note that benefits that may be
offered under s caleteris plar may or
m3y not be taxsble depending upon
whether suck benefite qualify for an
exclunion froz grose income However.
s caletens Ehn may 6ot offer & benefit
the: is taxablie decavse such benefit fails
to satsly any appheabdle ehgibility.
coverage ot pondiscniminahon
requirement Similarly & plan may no!
effer & benefit for purthase wath ahter.
tex employee coniributions if such
benelit would fail to estisfy any
eligibility coverage. or
pondiscAmnation requirement that
would apply If suck benefit were
des gned 1o be provided oo 8
portaxable basa with employer
gontributions Alsc. pote that secton
128{d)(2) provides that » caletens plan
may ot offer o beneM tha! defers the
receipt of compensstion (other than the
opportunity to make elective
contributions under a qualified cash or
delerred armange ment) and may not
operate io & manner tha! enables
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. participants to defer the receipt of
compensstiod.
Par :‘Tu foll new pection is
added immediately §1133-3T:

§ XIB-17. Ousstiors snd snewers

1 interest on cortalr loers weed 9
pempic yor pecurtties. (Temperery)
t does seclion 133 provide?
nersl sectior 133 provides

scquisition loan is
employee stock owndgship plan (ESOP)
{at deflined in seclon &

quslifies as an exemp!
$8 544575 "and-11t0 th
the proceeds are used to »
employer securities {within th
of sectior 609/1)} for the ESOP.
msde to & corporstion t‘pomori.n;
ES{F (o7 Lo 8 persor reiated to su
corporation under section 133(d)(2))
elso qualify as & securities acquisition
Joar 10 the exten! and for the period that
the proceeds are (2) loaned to the
corporstion’'s ESOP under a Joan that
qualifies 25 an exemp! Joan under

§1 54 49757 and ~-11 and that has
substantially simiar terms as the loan
from the commercial Jender to the
sponsoring corporation. and (b} used to
acquire emplcyer securities for the
ESOP The terms of the loar between
the commercial lender and the
sporsoring corporstion (or o related
corporstion) and the Jogn between such
corpersticn and the ESOP shall be
treated agsubsiantally similsr only if
the tipung and rate at which employer
pecumties would be relesseld fom
ercumbrance if the loan from the
commercia) iende: were the exempt Joarn
unde! the appheable rule of § 54 4575
200)i8 are sutatantslly similer te the
Lming and rate 8! which employer
pecuntes wil actually be relessed bom
sncumbrance ir accordance with such
ruie. For this purpose if the loan bom
the comomercia: lender to the sponsonng
corporstion ristes & vansble rate of
tnteres’ and the Joar be!ween the
corporstion and the ESOP states & fixed
rate of interes!. whe'her the terms of the
loans are substantially similar shall be
defermined 8! the Ume the obligations
are tnitially issued by taking into
esccount the sdjusiment inlerval on the
varisbledste Joss ard the maturity of
the fixed rate joan For example. { the
rete oo the loah from the commercia!
Jender to the sponsoring corpors oo

& usts each six months and the loan

fr .o the corporstior to the ESOP bas 8
tan year term the initial interes! rate on
the variable rate loan could be
eompared 1o the rate on the fixed rate

Declassified in Part - Sanitized Copy Approved for Release 2012/10/04

oan by comparing the yields oc § month
and ten ysar Tressury obligations.
Similarly. tf the rates on the two loans
are based oo different com

essumpltions. whether the terms of the
Joans are substantally similar shall be
determined by taking into sccoun! the
@ifferent compoun sssumptions. A
securities acquisition may be
gvidenced by any nots. bond. debenturs,

“or certificate Alsc. section 133(b)(2)

provides that certain losns between
related persors are no! securiting
soquisition loens In sddition. s Joan
from s commercial lender to an ESOP or
sponsoring corperation to purchase
amployer securities will not be trested
a2 a securitios acquisition loan to the
exient that such loan is used. either
directly or (ndirectly. to purchase
amplcyer securities from any other
qui:hilhed plan including any other
ESOP, msintsined by the employer or
any other corporation which s 8
member of the same controlied growp (es
defined in section 609(1)(¢)).

Q-2 Wha! lenders are eligible L0

eive the ity percent intersst

sion?

Under section 133(a}. ¢ bank

¢ mesning of section 381). an
ompany to which subchapter
s corporatioe (other thar a
orporstior) sctively
ss.ness of lending

¢ [rom gross income
teces! received
Tlues acguisibon

Lapplies
subchapter
engaged in the

with respect 1c & s2c
Joar (a5 defined in Q
1T} For purposes of sec
corporatior i kctively en
bus.riess of jending money |
money to the publiz oz & reg.
eontinuing b4s.3 (other thae in
connection wild the purchese by
Lub!zr of goods and senvices {rom

nder or a releted party). A corporst
fa not sctive!y engaged iz the business
of lend.ng money il o predorinent share
of the or g ma! velue of the loans it

n133(a)(3). 8
din the

{ jends

;> and

wakes 1o unrelated parues {other than tn

conneztior with the purchsse by the

Llic of goods and services from the

nder or 8 reisted party) are securities
scquisition Joans

Q-3 My loan: which qualify for the
fifty percent interes! exclusion under
section 133 be syndicated o other
Jending institutions?

A<3 Securites scquisitioz loans
under secthon 133 may be syndicated 10
other lend.ng instinnlions provided that
sock lending institutions are deacribed
2 section 133{s) (1). (2] o (3] and the
loar was orignated by & qualified
bolder Subsequent holders of the debt
fnstrument may qualfy for the partial
interes! exclusion of section 133 f such

bolders satisfy the requirements of
section 133 and such loan does not fail
o be & securities acquisition loss under
section 13%(b)(2).

Q-4 Whas s segtion 133 efective?

A4 Bection 133 epplies 1o securities
acquision loans made after July 14
1984, and usedto sTquire employer
securities after fuly 18 1084. The
provision does pot spply 1o Joans made
after July 18 1984. to the exient that
such loans are renegotistions. directly or
indirectly. of loans outstanding on such
date. A loan extended to an ESOP or
lpomor&ri.;orponﬁan after july 18
1984 will be teated 81 & renegotation
of an outstanding loan f the loan
proceeds are used to refinance
scquisitions of empleyer securities made
p-ior to July 18, 1984 For example if an
. OP borrowed money prior to July 18,
1984, to purchase employer securites
end afier July 18, 1984, borrows other
funds from the same or o dufferent
commercia) lender to repay the firs!
Joan. the second loan will be treated 2
& renegotiation of ar outstanding loan to
the extent of the repaid amount.
Similarty. . afier July 18 1684 an ESOP
sells employer securities. uses the
ercudt to retire & pre-July 18. 31854,

r and obtains a second loan to
ecquire replacement employer
securitiet, the second loar will be
treated a3 5 renegotation of an
cutstanding Jean

Par. & The folowing new section is
sdded immed.ately afier § 1.382-10

§1.962-907 Ouestions s avswers
reiing 1o the Secuctior of smpioyes -
Bene’ s under the Tax Retorr Act of 1984,
SerUin mis or BMOUnLY SeduCtiDie.
(Tomporary)

Q-3 How does the amendment of
pection 404'b) by the Tax Reform Act of
1984 afTect the deduction of employee
benefits unde: section 182 of the Interna!l
Kevenue Code?

A-1 As emended by the ™ . Relorm
Cof 19084 section 474D clanfics tha!
secwon 404{a) and {d) ('n the case of
‘ees ar.d nonempleyees.

‘¢ly) shall g~vern the deduction
;0N prid or compensahion
peid or incagred under a plan. or me

o armargemint delerring the receipt of
compensat,on W providing for deferred
benefils Bectio s} snd (8) requires
the! such s contribytion or
compensation be paX or incurred for
purposes of pection 363 o7 212 and
sstisly the requirement™Nor deductibility
wnder either of these sectiyne However
»otwithstanding the above. '
does not apply to contributio
sccrued with respect 1o 8 “we!l
benefit fund” (as delined in sectidn
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world Equipoise Inc., San Diego. CA
wrnanglers Soccer Chub, Plano, TX
Youth's Hope, Northndge. CA

If an organization listed above su
mits information that warmants
newal of its classification as
charity or as 3 privat
dation, the Internal Re

utors may
ing or depfmination jetier as provided
in secyef 1.509(a)-7 of the Income Tax

Regefations. It is not the practice of the
ice to announce such revised clas-

sificam

Annual Return Required for Fringe
Benefit Plans

Anncuncement 86-20

Section 6039D of the Internal Reve-
nue Code, which was added by Public
Lsw 98-611 and Public Law 98-612,
requires group legal services plans de-
scribed in section 120, cafeieria plans
described in section 12§, and educa-
tona! assistance programs described in
section 127 to file an annual return
with the Internal Revenue Service for

-’

years beginning after December 3)
1984. The Service will issue n;uh:
tions soop stating that these plans
should file the required retur on either
Form $500, Aanual Return/Repon of
Employee Benefit Plan. Form $500-C.
Return/Report of Employee Benefu
Plan; or Form $500-R, Registration
Stuaiement of Employee Benefit Plan.

The forms and their related instruc-
tons have been revised so that fnnge
benefit plans required to file meed only
complete specified nems.

For more information, see Forms

§500, $500-C, and 5500-R and instruc-

pons, which are pow available.
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