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Mr. James Murr :
Accicstent Director, Legislative Reference
Office of Menagement and Budget
wezehington, D.C. 20503

Deer Mr. Murr:

1l write to advise you of the opposition of the Central
Intelligence Agency to the "Anti-Stonewzlling Act of 19g&8"
(bouse Kkeport No. 100-861, pp. 54-55), en amenGment to be
offered by Representative Alexander to the omnibus, anti-drug
legicsletion that will probably be considerec¢ by the House of
Representatives when it returns to session in September.

The amencment would reguire any Executive Branch employee
obtaining information about "illegal foreign drug activitiec"
to forward such information promptly to his agency head. The
agcency head, in turn, would be reguired to furnish it to
Precidentially-cecignatec lavw enforcement agencies and,
reguest, to any committee of Congrescs and/or the Generel
Accounting Office (GAC). Information could be withheld fron
the Precsidentially-designated agencies under certain limites
circumstences but only by the agency head on a non-cdelegable
basis and only after notification to the President. The
information would have to be disclosed, upon reguest, to any
committee of the Congress and to the GAO. The President could
withhola the information but would have to report to the
Congress on his reasons therefor. GAGC could sue to obtain the

information in accordance with the provisions of 31 U.5.C. §71¢
et ceoc.

uporn

Our reasons for opposing thie amendment are as follows:

Congressional Reporting Recguirements

Our primary concern is with those portions of the amendment
Geeling with the Congress. MNost important, the key phrase
"information about illegal foreign drug activities" could be
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interpreteé as requiring intelligence agencie& to provide
routinely to Congressional reguesters raw, unevaluated
intelligence reports. Currently, it is not our practice tc
forward such unevaluated reports on any subject to the
Congrese, even to the intelligence oversight committees. 1The
proposed amendément would constitute & radical change in this
arez ané wouldé raise serioucs guestions regardaing the protection
of sencsitive intelligence sources and methods.

Moreover, by permitting any conmittee of the Congress to
obtain such informatior. on dernand, the provieion, in effect,
givec every comnittee overcsight of intelligence matters in this
erez. This, too, would be a radical departure from present
practice, bkreachinc the understending between the Executive and
Legisletive Branches that oversight of intelligence activities
be confinec to the two intelligence committeecs.

Under present law (Title V of the Netionzl Security Act),
the Lirector of Centrel Intelligence &nd the heads of the
various agencies in the Intelligence Community &re reguirec to
keep the committees "fully end currently informed" of
intelligence matters. Pursuant to this provision, the Agency
anc¢ the Community routinely provide the comrittees with a large

- body of narcotics intelligence information otherwise falling
within the scope of the amendrent. The amendment 1is thus, to
some extent, Guplicetive of existing law.

The provicion creates broad new rights of &acceses for the
General Accounting Office (GAC) to Executive Eranch
information, most ecspecially intelligence information. &¢
subsection (c) of the provicion indicates, that right is, in
fact, superior to the right of @ Congressionel committee to
obtzin the informastion. Moreover, GAC woulc be given the right
to sue the zgency involved to obtein the informeation in
accordance with the provicsions of 31 U.S.C. §716. This raisec
the prospect of & lawsuit between two branches of government
over some of what could be the most sensitive information in
the possescion of the Unitec States. 1Involvenrent
of GAO in the process is particulerly objectionable to the
Bgency cince we have historicelly taken the position vis-a-vis
GAO that Congressionel oversight of intelligence activities
ehould be limited to the intelligence committees.

The amendment Goes make provision for withholding
information fror the Congrescs but it is not satisfactory.
Although not clear on the face of the provision, it appears
that if an egency wiches to withold informetion, it mucst oo
through the cumbersome procecses of obtaining Fresidential

2,
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approval. In the event the President chooses to withold
information requested, he must notify the chairman ané ranking
minority member of the committee involved (the intelligence
committees if it involves intelligence mattere). We &also see
this scheme as sowing the seeds of future problems similar to
those currently facing the Executive Branch with respect to
Congrescsional notification of intelligence activities. These
range from technical gquestions of the content and form of the
notification to broader guestions of what the Congress can do
upon receipt of notification and the President's countervailing
constitutional authoritiecs in the ares. 1In short, rather then
helping to dampen any future conflicte, it will gerve to
institvtiornelize &nd sherpen thenm.

Intre-Executive Branch Reporting Reguirements

We are elso concerned. with the intre-Executive Branch
reportinc recuirements which the amendment would create.
Insofar as the amendment creates such reguirements for
intelligence information, it unnecesserily duplicetes
long-standing, carefully-crafted administrative mechanisme for
reportinc -such informetion within the Executive Branch. Thece
include the recuirement in Executive Order 12333 for
Intelligence Community agencies to report to the Attorney
General information which comes to their attention concerninc
federzl crimes. They also include other such mechaniesme whick
allow for the sharing of narcotice intelligence information
with law enforcement agencies while, &t the same time,
"protecting intelligence sources &nd methods from disclosure.

In fact, the BAcency &na the Community elrezdy share
intelligence information of this sort on & routine bzsics &nd
will undoubtecly share more in the upcominc years. 1In this
regara, I note that the conferees on the Fiscal Year 198°
Intelligence Authorizetion bill in their conference report have
requested the Director of Central Intelligence, the Secretary
of Defence anc the various law enforcement agencies to develop

by 1 March 1989 a plan to expand cooperation even further.
(Eouse Report Nc. 100-87¢, p. 22.)

The statutory scheme with which the anendment would replace
these administrative mechaniems ie, by nature, inflexitle.
Mandatory involvement of the President andé various agency hezds
addas to its inflexibility. More important, however, the schere
is an sttempt to resolve by fiat that which hacs been an
historicel conflict between two constitutionazl zrezs of
Presicdential authority: his powers and duties to enforce the
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laws of the United States, and his powers and duties to conduct
the foreign relationes &and national defense of the United States.
By mandating the reporting of such information to law
enforcement agencies, the provision subordinates the
President'e national security powere and dGuties to his law
enforcement powers and duties. We believe the conflict in thic
area is best handled on a case-by-case basis under existing
mechanisme with uvltimate resort to the President, if

nececssery. A statutory reporting scheme favorinc law
enforcement over national security would be an ill-acvised
concstraint on Precsidential flexibility.

he are eleo concerned with the term chosen to Gescribe the
information thet "trips" the reportinc requiremnent: "illegsl
foreign druc activities."™ This term ics vague and subject to
eny nurber of interpretations. These will undoubtecly lead to
underreportinc or overreporting, which, in turn, will lead to
further conflict within the Executive EBranch anc¢ with the
Congress.

I 2lsc note that there &are some units of the Intelligence
Comrunity thet are specificelly tasked to collect nercotics
intellicence information. This provision coulé uncéoubtedly be.
interpretec by some as requiring the entire product of these
unite to be usec¢ for law enforcement purposes. Again, we
believe the uses of intellicence information vis-a-vie law
enforcement zctivities should be establisheé¢ on & case-by-case
basis, rather than by an inflexible rule.

Representative Rlexander'es introductory rerarks
(Conorescsionezl Record, 11 RAugust 198&, pp. B 684E-54) indicate
he introduced the arenament irn rezction to pocsitions taken by
the Executive Branch in response to Congressional ané GAC
efforts to obtezin information on various topics, inclucding the
druc trefficking in Central Americea and the relationcship of the
Uriiteéd States Covernment to Pananenian General Manuel Noriega.

The Agency has cooperatec and continues to cooperate with
the intelligcence cormmittees in response to their incuiries in
thece ereas. Becezuse of this, &n¢ ocur historiczal position
vie~-e-vie GLO, we indicated to GAO that we were not able to
cooperete in their investigetion.

ke hore thet Representative Alexancer's concerns can be
eGdressed other than through legislestion. 1In any event,
hevever, we trust that the Eérministretion will take every
cppropriate action to oppose thie provision. 1The Director of
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Central.lntelligence.is prepared personally to contact
arpropriate Congressional leaders ac a part of coordinated
Administration action to oppose this amendment.

. Thank you for the opportunity to comment on this important
piece of legicslation.

Sincerely,

' Johyf L. Belgerdon
Director of Congrescionhal Affaires
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- David S§. Addington (The White Bouse)
- Nicholas Rostow (NSC)

- Barry Kelly (NSC)

- ({NSA)

- (DIA)

- (IC Staff)

- J. Edward Fox (State Department)
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