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MEMORANDUM FOR: Liaison Division, OCA

STAT ATTENTION:
FROM:
Chief, Procurement Management Staff, OL
SUBJECT: Amendments 946 and 948 to s.328 (Prompt Payment Act)

1. We have no objection to the inclusion of the subject
amendments within the referenced legislation,

2. Amendment 946 allows for alternative payment provision to a
standard payment clause which would otherwise be required. The
approach allowed by this amendment would have nominal impact on
Agency operations,

3. Amendment 948 allows for the creation of a Presidential
Advisory Panel to review Federal policies and practices relative to
this-legislation., Assuming that we would not be required to
significantly interact with this Panel, we have no objection to this
amendment.

STAT
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SUBJECT: Amendments 946 and 948 to S.328 (Prompt Payment Act)

Distribution:
Orig - Addressee
l - OL/PMS Official
- OL Reader
1 - OGC/L&PLD
1 - OL/PMS cChrono

STAT OL/PMS (26 Oct 87)
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that established various economic sanctions against South
Africa. The law further required the president to recommend
additional sanctions if he found that progress was not being
made toward ending apartheid by the Pretoria government.

In his report to Congress, required within one vear of the
law’s original enactment, Reagan said South Africa is no closer
toward abolishing apartheid than it was a vear ago. He added
that there is “very little hope for optimism about the immed;-
ate future.” But Reagan. in resisting further sanctions. said the
U.S. steps taken so far have not succeeded either “in hastening
the demise of racism in South Africa [or] punishing the South
African government.”

An effort is expected on Capitol Hill to pass legislation
adopting more stringent sanctions against South Africa. though
it is unclear whether action will be taken before next year.
(1986 Almanac p. 359/

v Reagan Urged to Reconsider Saudi Arms Sale

Strong majorities of the House and Senate have asked
President Reagan to reconsider his plans for a major arms sale
to Saudi Arabia.

The administration had been ready to notify Congress the
week of Sept. 28 about a $1 billion-plus sale, to include F-15
warplanes. anti-tank missiles and upgraded equipment for
older weapons already owned by the Saudis. But in the days
before that notification was to have been made. Reagan got two
letters asking him to reconsider. One was signed by 64 senators
and the other by 225 House members.

Apparently because of the opposition — which had been
expected — the administration delayed the sale notice for at
least a week. Administration officials reportedly have consid-
ered withdrawing the most controversial part of the arms sale
package — 1,600 Maverick air-launched anti-tank missiles.

By law, Congress can block foreign arms sales by passing —
over the president’s likely veto — a joint resolution of disap-
proval. The current arms sale to Saudi Arabia is the second
controversial one this vear. Faced with strong congressional
opposition, Reagan on June 11 withdrew his first proposal to
sell the Saudis the 1,600 Maverick anti-tank missiles. (p. 1254)

v Senate Opens Debate on State Department Bill

The Senate Oct. 2 began debate on a two-year reauthoriza-
tion of the State Department and related agencies (S 1394 — S
Rept 100-751. The measure authorizes $3.6 billion for fiscal
198%. a $600 million cut below President Reagan's request for
that vear.

The bill has been the vehicle for concern about the bugging
of a new U.S. Embassy building in Moscow, still under con-
struction. and the potential for espionage at a new Soviet
building in Washington, D.C.

The House on June 23 approved its own version (HR 1777}
authorizing $3.9 billion in fiscal 1988 funds. (pp. 1385 1387)

Government Operations

v House Commifle Procurement Overhaul

The House Government ‘Operations Committee Sept. 29
approved a pill (HR 3345) révamping several aspects of the
federal profurement systegras part of a four-vear reauthoriza-

s

100th Congress, st Session

House Senate

Democrats 258 54
Republicans 177 46
Vacancies 1] V]

tion of the Office of Federal Procurement Policy (OFPP).

The bill creates a new body. the Federal Acquisition Regula-
tory Council, to oversee the federal procurement system. The
councii would consist of officials from the OFPP, the Defense
Department. the General Services Administration and the
National Aeronautics and Space Administration. “Under this
structure, OFPP would be an equal player with DOD [Depart-
ment of Defense] and the civilian agencies in the regulatory
process.” said Chairman Jack Brooks of Texas.

The bill gives OFPP overall management authority over
federal procurement when the regulatory council is unable to
agree on or fails to issue governmentwide procurement policies.

The bill also tightens ethics regulations for officials and
contractors involved in procurement. Sanctions would be im-
posed against contractors who offer jobs or items of value to
government officials involved in procurement. Also, federal
officials would be prohibited from taking jobs involving federal
contract work for five vears after leaving government service.

The bill authorizes $4.5 million per year for OFPP for the
next four vears.

Health/Human Services

v House GOP Urges Separate Welfare Debate

House Republicans, mindful of Democratic threats to make
welfare-overhaul legislation part of the upcoming budget-
reconciliation bill, are urging House Speaker Jim Wright, D-
Texas, to keep it separate.

In a Sept. 20 letter to the Speaker, Minority Leader Robert
H. Michel, Il1.. along with members of the Republican Welfare
Reform Task Force. said. “Welfare reform is too important to
include in any legislative package.... The American public.
particularly the poor and disadvantaged, deserve a full congres-
sional debate of the issue.”

Michel and his colleagues are hoping to get a chance to offer
compromise legislation (HR 3200) introduced in August as a
substitute for HR 1720. the Democratic-backed initiative that
has been approved by the Ways and Means. Education and
Labor. and Energy and Commerce committees. Leading sup-
porters of HR 1720 have hinted broadly over the past several
weeks that they would like to see their bill included in the
reconciliation package, both as a way to speed its passage and
as a possible way to avoid a presidential veto. (p. I1811)

v Developmental Disabilities Bill Passed

The Senate Sept. 30 approved a compromise version of
legislation to reauthorize for three years a federal program that
seeks to extend services to and expand the rights of mentally
retarded and severely handicapped individuals.

By voice vote, the chamber approved a joint House-Senate
statement (in lieu of an official conference report) on S 1417,
which it passed July 21. The Senate bill was a virtual rewrite of
the so-called Developmental Disabilities program, while the
House version, HR 1871. was essentially a straight reauthoriza-
tion. The House passed HR 1871 Aug. 4, and is expected to
clear the revised bill the week of Oct. 5.

The compromise bili. which is essentially the Senate version,
seeks to strengthen the role of state planning councils for the
developmentally disabled and to emphasize the role of families
in helping the disabled reach their full potential. (p. 1813)
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Daily Digest

HIGHLIGHTS

Senate Passed Prompt Payment Act Amendments.

Senate

Chamber Action
Routine Proceedings, pages $13937-814082

Measures Introduced: Six bills, and two resolutions
were introduced, as follows: S. 1779-1784, and SJ.
Res. 198-199.

Page 514063
Measures Reported: Reports were made as follows:

H.R. 2890, making appropriations for the Depart-
ment of Transportation and related agencies for the
fiscal year ending September 30, 1987, and Septem-
ber 30, 1988, and for other purposes with amend-
ments. (S. Rept. No. 100-198)

Special Reports entitled “‘Finance Committee Al-
location of Budget Totals—Fiscal Year 1988."” (8.
Rept. No. 100-199)

Page 514062

Measures Passed:

Prompt Payment Act Amendments: By unanimous
vote of 86 yeas (Vote No. 318), Senate passed §.

328, to require the Federal Government to pay in-
terest on overdue payments, after agreeing to a
committee amendment in the nature of a substitute
and taking action on amendments proposed thereto,
as follows:

Pages 513948, $13978

Adopted:
(1) Dixon Amendment No. 945, to provide for
the prompt payment of contractors for dairy and
other products and periodic payments under supply

and service contracts.

o Page $13958

(2) Levin-Quayle Amendmeﬂ{&_%j:)to permit
a prime contractor and a subcontractor to agree not
to include in a subcontract a payment clause which
would otherwise be required to be included in such

subcoatract.
Page $12961

(3) Danforth Amendment No. 947, to provide for
interest payments on certain agricultural payments if

prompt payment is not made.
Page 513965

D 1314

.,

(4) Grassley Amendment e&%g,/b establish a
Presidential Advisory Pan — Coordination of
Government Debt Collection and Delinquency Pre-
vention Activities, which shall (1) review and evalu-
ate Federal policies on debt collection and delin-
quency prevention, (2) recommend uniform poli-
cies, procedures, and guidelines for the collection of
debts owed to the United States Government, (3)
develop the priority and manner of delinquent debt
collection and procedures for the prevention of de-
linquencies, (4) establish training manuals to in-
crease the effectiveness of employees involved in
collection activities, and (5) undertake additional re-
lated tasks and make interim reports of its activities
and recommendations as the President or Congress

may determine necessary.
Page $13980

(5) Sasser Amendment No. 949, to make technical
corrections and to codify a general provision of the
Supplemental Appropriations Act, 1984 (Public Law

98-181; 97 Stat. 1297).
Page $13987

War Powers Act Compliance: Senate began con-
sideration of S.J. Res. 194, to require compliance
with the provisions of the War Powers Resolution,
as modified, with amendments proposed thereto, as
follows:
Pages 513941, $13971, $14000, $14018
Pending:
(1) Warner-Byrd Amendment No. 951, in the

nature of a substitute.
Page $14018

(2) Byrd-Warner Amendment No. 952 (to
Amendment No. 951), of a perfecting nature.
Poge $14019

By 37 yeas to 52 nays (Vore No. 317), Senate
failed to table the joint resolution.
Page 513978

Veteran Beneficiary Travel Payments—Agree-
ment: A unanimous-consent agreement was reached
providing for the consideration of S. 1464, to pro-
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“ Delegate from Arerican Samoa
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law and see whether we are selectively
complying with the War Powers Act.

Mr. President, the War Powers Act
says, in section 4(a), to which the Sen-
ator from Connecticut’'s resolution
refers, the introduction of Armed
Forces ‘“into hostilities or situations
where imminent involvement in hostil-
ities is clearly indicated by the circum-
stances.”

Now, you can argue whether you
have hostilities or do not have hostil-
ities or whether this is predicated
upon going into a conventional type
war, which I do not believe it is. I
think what we have is terrorism.

I think this Act was written to pre-
vent the United States from marching
down the road to an undeclared war. I
think this legislation was written so
we could not go in on the side of a
combatant nation like South Vietnam
without the consent and without the
invocation of the War Powers Resolu-
tion with the Congress.

That is not the case in the Persian
Gulf. The Persian Gulf operation is
one of stability and making sure that
we have the navigation of the waters.
We are not siding with a combatant
nation. We are siding with Kuwait.

This legislation says that, within 60
days, the President, in fact, should
report to the Congress. Let me just
read section 5(b). “Within 60 days
after a report is submitted or”’—and

these are the operative words, to get:

down to what this law says—“is re-
quired to be submitted pursuant to
section 4(a) 1), whichever is earlier.”

Mr. President, we have been debat-
ing the invocation of the War Powers
Act for months now. Those that are
the proponents of the War Powers Act
say that imminent hostilities in the
War Powers Act apply. I can tell you
that over 60 days, over 60 days, accord-
ing to their pronouncement, have, in
fact, expired.

Then it goes on to say that any time,
if in fact a resolution is not passed: if a
resolution is not passed, then in fact,
the depioyment of that operation
must cease and terminate.

It does not say whether the Con-
gress in fact determines that there
have been hostilities. The law merely
says that when there have been, the
President is required to submit a
report.

Those that argue that we ought to
have the War Powers Act certainly be-
lieve that the President should have
teen required to send a report up here
more than 60 days ago. Therefore, the
law itself says that we ought to termi-
nate—ougnt to terminate our actions
in the Persian Gulf.

S0, what we shouid be voting on, and
what the vote ought to be, if you want
to read, strictly the War Powers Act, is
whether they should be coming home
or not.

I have heard the Senator from Con-
necticut and other Senators say: Weil,
this is not an amendment to bring
them home. This is not an amendment
to bug cut of the Persian Gulf.

CONGRESSIONAL RECORD — SENATE

If you read the War Powers Act and
it says that where the President
should have submitted a report be-
cause of imminent hostilities, a literal
reading of that means that they ought
to come home.

I do not endorse that, but that is
what is in this law that is, in fact, un-
constitutional; that is unworkable: and
I think there is a question of whether
it should be applied here because I do
not believe that we were taking into
account terrorist types of activities.

Mr. President, this is not unusual for
the Congress, trying to get into every
foreign policy operation. It is not un-
usual for the Congress to try to have it
both ways. Because from a clear state-
ment of what is in the War Powers
Act, the amendment that ought to be
before us is to say: OK, let us come
home.

I have been absolutely amazed at
this debate that has gone on for sever-
al weeks and several months here be-
cause for some reason the Congress
and many of the Senators and Con-
gressmen will stand up and say: Well,
Congress has got to be involved. You
know, the President is going outside
his scope of responsibility; that the
Congress has got to be involved in
this. There has been consultation and
there will be more consultation. There
will be consultation on this issue and
this incident. But the Congress has to
be involved.

Well, the Congress can clearly
become involved whenever it wants to.
I am amazed at the lack of respect for
the authority that the Founding Fa-
thers gave the Congress of the United
States. Because the Founding Fathers
gave the Congress of the United States
the power of the purse and anytime
somebody wants to stop what is going
on over there, instead of this in be-
tween, indecisive, ambiguous. and I
think harmful, ambiguous law, you
vote on any foreign operation straight
up or down.

Congress can do that. Congress is a
powerful institution. Congress is on
equal footing with the executive
branch.

I do not think that Congress ought
to be intimidated by the executive
branch if they do not like what the ex-
ecutive branch is doing. Be straight-
forward about it. Be straightforward
about it and what this law says. Be-
cause if you believe the technical defi-
nition of imminent hostilities hap-
pened more than 60 days ago., then
there is a violation accordinz to the
law and the President has to cease op-
erations over there., That is what the
War Powers Resolution requires,
which everybody says is such a great
piece of iegislation.

S0, I really believe that this Con-
Zress can, in fact, do whatever it wants
to do as far as the power of the purse.

Now the question is whether they
will do it. I seriously doubt it. I have
heard a number of statements by dis-
tinguished Serators who support the
War Powers Resclution but say that
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they will vote for the policy. But in
think that this policy or this moving
or bringing up the War Powers Reso-
lution—and I know it was scheduled to
come up before this latest incident—
but having it come up on every inci-
dent sends a message of vacillation, a
message of uncertainty; a message
that we are gripped with paralysis and
indecision.

Unfortunately, I think that this
Congress is indecisive; 535—it is very
difficult, sometimes, to get a consen-
sus. That is why we have a commander
in chief. That is why we have one
President who can, in fact, deploy
forces. If the Congress does not like it,
the Founding Fathers gave them the
power to stop that, and that power
ought to be exhibited if they feel that
way.

But, no, we always sort of want to
have it both ways. We do not have a
straight up or down vote of what the
War Powers Act says. The War Powers
Act basically said, and these people
said he sheould have invoked it, it says
if he should have invoked it and if he
is there over 60 days and the Congress
has not acted in the affirmative that
they have to come home.

That is the reading. That is the liter-
al reading of the War Powers Act.

We do not want to get down to read-
ing, really, what is in this thing be-
cause when you start to read what is
in this thing it scares people. People
know that this is simply an unwork-
able piece of legislation and we are not
talking about a UDAG grant: we are
not talking about farm credit—very
important to our domestic situaticn.
We are talking about foreign policy
and we are talking about American
lives. In fact, I believe the chances for
greater instability increase when we
do these kinds of things., That is my
judgment and it is a judgment of a lot
of others, that when we get into this
kind of action and bringing these
things up, we have to kesp bringing
them up every little time tlhiere is a
hostility—I mean, hostilities happen
all the time. You walk down the
streets. you have hostile acts or poten-
tial hostile acts.

If we had to take the literal inter-
pretation of this, we would not be
doing anything but passing War
Powers Resolutions all the time. This
is a risky, hostile world. There are a
lot of potential risks out there and.
thank God, we have got the Armed
Forces and the courageous men and
worien that volunteer to serve this
country; we have got the cooperation
of our allies—West Germany joined
today. We have a policy that is mosving
forward, a policy that has, in fact, I
think, been successful and will contin-
ue to he successful.

But this type of micromanagement,
of messing around in foreign policy, is
counterproductive to peace. It is coun-
terproductive to having stability. It is
counterproductive to seeing the na-
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tional security interests of this coun-
try enhanced.

I wish that we would cease this con-
versation. It is going to keep coming
up. It has come up in the past and I
presume it will come up. But if you
want to look at the reading of this res-
olution, if you want to read the word-
ing of this resolution, Mr. President,
the literal reading of this resolution
means they ought to come home now.
I do not believe there are too many
that advocate that, but they certainly
could. Congress has that power.

The PRESIDING OFFICER. The
Senator’s time has expired.

PROMPT PAYMENT ACT
AMENDMENTS

The PRESIDING OFFICER. Under
the previous order, the Senate will
now proceed to consideration of Calen-
dar No. 132, S. 328. The clerk will
report.

The assistant legislative clerk read
as follows:

A bill (8. 328) to amend chapter 39 of title
31, United States Code, to require the Fed-
eral Government to pay interest on overdue
payments, and for. other purposes.

The Senate proceeded to consider
the bill which had been reported from
the Committee on Governmental Af-
fairs, with an amendment to strike all
after the enacting clause and insert in
lieu thereof, the following:

SHORT TITLE

Secrion 1. This Act may be cited as the
“Prompt Payment Act Amendmenits of
1987

CONGRESSIONAL FINDINGS

Sec. 2. The Congress finds that—

(1) the billpaying practices of most Feder-
al Government agencies generally have im-
proved, with certain exceptions, after four
vears of experience under the Prompt Pay-
ment Act (codified in chapter 39 of title 31,
United States Code):

{2) the improvement in such billpaying
practices has resulted in fairer treatment of
contractors who furnish supplies, services,
or construction to the Federal Government,
especially small businesses,

(3} nonetheless, many contractors who
deal with the Federal Government continue
to experience persistent problems of untime-
ly Government payments as a result of—

(A) the failure to implement the provisions
of the Prompt Payment Act through the Gov-
ernment-wide Federal Acquisition Regula-
tion;

(B) the implementation of the provisions
of the Prompt Payment Act in a manner
thqt denies the Act’s protections in cases of
certain contract payments, such as progress
payments for work satisfactorily performed
under construction contracts and payment
of amounts which have been retained by a
Federal Government agency during the per-
formance of construction contracts and are
to be released upon final acceptance of the
construction work by the agency;

(C) the unlimited time presently afforded
Federal Government agencies formally to
accept supplies delivered or services per-
formed by contractors, which may be im-
properly used by such agencies to deny late
payment interest penalties to contractors
delivering such supplies or performing such
services in a timely manner as prescribed by
the contract;
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(D) the implementation of the provisions
of such Act in a manner which has permit-
ted Federal Government agencies to take
discounts for early payment months after
the expiration of the discount period speci-
fied in the contractor’s invoice;

(E) the failure of the Act explicitly to re-
quire Federal Government agencies auto-
matically to pay late payment interest pen-
alties due to contractors;

(F) the absence of incentives effectively to
dissuade Government employees from at-
tempting to withhold late payment interest
penaltlies which contractors are entitled to
receive;

(G) the continued availability of certain
payment grace periods which affords Feder-
al Government agencies the opportunity to
pay their bills late without incurring any
late payment interest penalty and, thus, uni-
laterally to extend the payment due date
upon which the contractors have based their
contract prices;

(H) the failure of Federal Government
agencies to implement the requirement in
the Act to pay, during the contract period,
for the periodic delivery of supplies or the
periodic performance of services if permit-
ted by the contract; and

(1) the failure of the Act explicitly to pro-
tect contractors doing business with the
United States Postal Service;

(4) the Federal Government will realize
substantial benefits if Government con-
struction contracts require Government
contractors to pay their subcontractors and
suppliers in a timely manner, in accordance
with prevailing industry standards, or be
subject to the same late payment interest
penalties prescribed in the Act; and

(5) a strengthening of the provisions of the
Prompt Payment Act, and its vigorous en-
forcement, is a key recommendation made
to the President and the Congress by the del-
egates lo the 1986 White House Conference
on Small Business.

DEFINITIONS AND APPLICATION

SEC. 3. fa) Section 3901(ali4) of title 31,
United States Code, is amended to read as
follows:

*‘(4) the head of the agency is deemed to re-
ceive an invoice on the later of—

“/A) the date on which the place or person
designated by the agency to first receive
such invoice actually receives a proper in-
voice; or

“/B) on the fifth day after the date on
which, in accordance with the terms and
conditions of the contract, the property is
actually delivered or final performance of
the services is actually completed, as the
case may be, unless—

“(i) the agency has actually accepted such
property or services before such fifth day, or

“(ii) the contract specifies a longer period
for agency acceptance of the property or
services. ",

(b)(1) Section 3901 of such title is further
amended by adding at the end the following
new subsection (c):

“(c) This chapter, except section 3906 of
this title, applies to the United States Postal
Service. However, the Postinaster General
shall be responsible for issuing the imple-
menting procurement regulations, solicita-
tion provisions, and contract clauses for the
United States Postal Service.”.

r2) Section 410¢(b) of title 39, United States
Code, is amended by inserting after clause
18) the following new clause (9/):

“f9) Chapter 39 of title 31.""

INTEREST PENALTIES. REDUCTIONS IN GRACE
PERIOD, INCREASED PENALTIES, OBLIGATION TO
PAY PENALTIES
Skc. 4. ta)(1)(A) Section 3902¢b) of title 31,

United States Code, is amended by striking

out “16th” in clause (3) in such sentence

and inserting in liew thereof “8th".
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(B) Effective with respect to payments
made on or after October 1, 1989, section
3902(b) of title 31, United States Code, is
amended by striking out the second sen-
tence.

tb) Section 3902 of such title is further
amended by redesignating subsections f(c/
through fe) as subsections (e) through (g), re-
spectively, and by inserting after subsection
(b) the following new subsections fc) and
(d):

“fc)(1) Any amount of an interest penaity
of $1.00 or more which is owed a business
concern under this section shall be paid
without regard to whether the business con-
cern has requested payment of such penalty.

‘“42) If a business concern—

‘“14) is owed an interest penalty by an
agency,

“4B) is not paid the interest penalty in a
payment made to the business concern by
the agency on or after the date on which the
interest penalty becomes due;

“1C) is not paid the interest penalty by the
agency within 10 days after the date on
which such payment is made; and

“/D) makes a written demand, not later
than 40 days after the date on which such
payment is made, that the agency pay such
a penalty,

such business concern shall be entitled to re-

ceive an interest penally equal to twice the

amount of the interest payment that would
otherwise be due.

“fd) The unavailabdility of funds to make a
timely payment due for property or services
does not relieve the head of an agency from
the obligation to pay interest penalties
under this section.”,

INTEREST PENALTIES ON PROGRESS PAYMENTS
AND RETAINED AMOUNTS UNDER CONSTRUCTION
CONTRACTS
SEC. 5. Seclion 3903 of title 31, United

States Code, is amended—

(1) by striking out clause (4);

12) by redesignating clause (5) as (6/; and

(3) by inserting after clause (3) the follow-
ing new clause (4):

“(4) in the case of a construction contract.
provide for the payment of interest on—

“{A) any progress payment due under the
contract for—

“(i) a period of more than 7 days; or

“tii) a longer period if the contracting of-
ficer determines that the prevailing practice
in private construction contracts is to pro-
vide such longer payment period; and

“YB) any amount which has been retained
during the performance of the contract and
are due to be released to the contractor after
final acceptance of the construction, if such
retained amount is not paid to the contrac-
tor by the required payment date;”.

PERIODIC PAYMENTS UNDER SUPPLY AND SERVICE

CONTRACTS

SEC. 6. Section 3903 of title 31, United
States Code, as amended by section 5, is fur-
ther amended by inserting after clause (4;
the following:

"(§) provide for periodic payments, in the
case of a supply or service contract which
authorizes periodic payments during the
contract period, upon—

'14) submission of an tnvoice for supplies
dclivered or services performed during the
contract period, if an invoice is required by
the contract; and

“(B) either—

(i) acceptance of the supplies or services
by an employee of an agency authorized to
accept the supplies or services; or

“fii) certification, by such en employrr.
that the performance covered by the pau-
ment conforms to the terms and condition.
of the contract.”
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PAYMENT CLAUSE FOR SUBCONTRACTS UNDER
CONSTRUCTION CONTRACTS

Skc. 7. (a) Chapter 39 af title 31, United
States Code, is amended—

(1) by redesignating sections 3905 and
3906 as 3906 and 3907, respectively; and

2) by inserting after section 3904 the fol-
lowing:

“§ 3905. Payment clause for subcontracts under
construction contracts

“fa) Each construction contract awarded
by an agency shall include a clause that re-
quires the prime contractor to include, in
each subcontract for property or services en-
tered into by the prime contractor and a
subcontractor (including a material suppli-
er) for the purpose of performing such con-
struction contract, a payment clause which
obligates the prime contractor—

‘“l1) to pay the subcontractor promptly ras
determined in accordance with the prevail-
ing indusiry standard) out of such amounts
as are paid to the prime contractor by the
agency for work satisfactorily performed by
the subcontractor under that contract; and

“12) to pay to the subcontractor an inter-
est penally on amounts due in the case of
each payment not made in accordance with
such payment clause—

“lA) for the period beginning on the day
after the required payment date and ending
on the date on which payment of the
amount due i8 made, and

“(B) computed at the most current rate of
interest that has been determined by the Sec-
retary of the Treasury for interest payments
under section 12 of the Contract Disputes
Act of 1978 (41 U.S.C. 611) and published by
the Secretary in the Federal Register.

“tb) In addition to the payment clause re-
quired by subsection (a), a prime contractor
may negoliate and include in the subcon-
tract a provision which permits the prime
contractor to make a determination, before
making application to the agency for a pay-
ment for work performed by a subcontrac-
tor, that—

“(1} all or part of the subcontractor’s re-
quest for payment may be withheld for good
cause, and

“12) a specified percentage of any progress
payment otherwise due to the subcontractor
may be retained for the protection of the
prime contractor and be paid to the subcon-
tractor within seven days after such amount
is released to the prime contractor by the
Government.

“fc) A prime contractor may not request
payment from the agency of any amount
withheld or retained in accordance with
subsection (b) until such time as the prime
contractor has determined and certified to
the agency that the subcontractor is entitled
to the payment of such amount.

“{d) A dispute between a prime contractor
and a subcontractor relating to the amount
or entitlement of a subcontractor to a pay-
ment or a lale payment interest penalty
under a subcontract clause conforming to
the standards of subsection (a) does not con-

“stitute a dispute to which the United States
is a party. The United States may not be in-
terpleaded in any judicial or administrative
proceeding involving such a dispute.

“fe) Except as provided in subsection (d/,
this section shall not limit cr impair any
contractual, administrative, or judicial rem-
edies otherwise available to a subcontractor
or a contractor in the event of a dispute in-
volving late payment or nonpayment by a
prime contractor.

“f) A prime contractor's obligation to pay
an interest penally to a subcontractor pur-
suant to the payment clause included in a
subcontract under subsection (a) may not be
construed to be an obligation of the United
States A contractor may not obtain reim-
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bursement from the United States for such
interest penalty. A contract modification
may not be made for the purpose of provid-
ing reimbursement af such interest penally.
A cost reimbursement claim may not in-
clude any amount for reimbursement of
such interest penalty.”.

(b} The table of sections at the beginning
of such chapter is amended by striking out
the items relating to sections 3905 and 3906
and inserting in lieu thereof the following:
“3905. Payment clause for swbcomtracts

under construction contracts.
“3906. Reports.
“3907. Relationship to other laws.".
LIMITATIONS ON DISCOUNT PAYMENTS

SEC. 8. Section 3904 aof title 31, United
States Code, is amended by inserting -after
the first sentence the following: “For the
purpose of the preceding sentence, the speci-
fied time shall be calculated from the date
the invoice under the contract is received by
the office or employee of the agency desig-
nated by the agency to first receive such in-
voice until the date of payment.”.

REPORTS

SEC. 9. Section 3906(a) of title 31, United
States Code (as redesignated by section
7(a)(1), is amended to read as follows:

“fa)(1) By the 60th day after the end of the
fiscal year, the head of each agency shall
submit to the Director of the Office of Man-
agement and Budget a report on the agen-
cy's payment practices during that fiscal
vear, including a description of the extent to
which those practices satisfy the require-
ments of this chapter.

“(2) In addition to such other information
as may be required by the Director, the
report required by paragraph (1) shall in-
clude—

“fIA) the number, dollar value, and per-
centage of invoices for which interest or
other late payment penalties were paid, the
amount of such late payment interest and
other penalties, and the reasons the interest
penalties were not avoided by prompt pay-
ment; and

“/B) the number, dollar value, and per-
centage of invoices paid after the required
payment date without payment of an inter-
est penally or other late payment penalty,
and the reasons no obligation to pay such
Dpenalties was incurred with respect to such
invoices or no amount for such penalties
were included in the payments of such in-
voices.”.

IMPLEMENTATION THROUGH THE FEDERAL
ACQUISITION REGULATION

SEC. 10. (a) The Federal Acquisition Regu-
lation shall be modified to provide appropri-
ate solicitation provisions and contract
clauses that implement chapter 39 of title
31, United States Code, and the regulations
prescribed under section 3903 of such title.

fb) The solicitation provisions and con-
tract clauses required by subsection fa) shall
include the following matters:

(1) Authority for a contracting officer to
specify for a contract or class of contracts a
specific payment period, which—

(A) in the case of payments for commercial
items or services, is similar to the payment
period of periods permitted in prevailing
private industry contracting practices;

/B) in the case of payments for noncom-
mercial items and services, does not exceed
30 days unless the circumstances of the pro-
curement action require a longer period for
payment, and

{C) in the case of progress payments under
construction contracts, does not exceed 7
days, unless the contracting officer deter-
mines that the prevailing practice in pri-
vate construction contracts requires a
longer payment period.
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(2) Requirements te make periodic pay-
ments, in the case of a supply or service con-
tract which authorizes periodic payments
during the contract period, upon—

(A) submission of an invoice for supplics
delivered or services performed during the
contract period, if an invoice is required by
the contract; and

(B) either—

{i) acceptance of the supplies or services
by an employee of the contracting agency
authorized to accept the supplies or services:
or

(ii) certification, by such an employee,
that the performence covered by the pay-
ment conforms to the terms and conditions
of the contract.

3) 4 conclusive presumption, for the pur-
poses of determining timely payment, that
the Federal Government has accepted prop-
erty or services by the fifth day after the
date on which, in accordance with the terms
and conditions of the contract, the property
is delivered or final performance of the serv-
ices is completed, unless the circumstances
of the procurement require a longer period
Jor acceplance by the Federal Government
and such longer period is specified in the so-
licitation for such contract.

(4) The limitation that the Federal Gov-
ernment may take a discount offered by a
contractor for early payment by the Federal
Government only in accordance with the
time limits specified by the contractor.

(5) The requirements of section 3902(c) of
title 31, United States Code.

fc) The regulations required by subsection
fa) shall be published as proposed regula-
tions for public comment as provided in sec-
tion 22 of the Office of Federal Procurement
Policy Act (41 U.S.C. 420) within 120 days
after the date of the enactment of this Act.

EFFECTIVE DATES

Sec. 11, (a) Section 3fal)(2) and the amend-
ments made by sections 3tal(l), 4. 5 6, 7
and 8 shall apply to payments under con-
tracts awarded, contracts renewed, and con-
tract options exercised during or after the
first fiscal quarter which begins more than
90 days after the date of the enactment of
this Act.

(b) The amendments made by section 3/b)
shall apply to payments under contracts
awarded on or after October 1, 1988,

fc) The amendment made by section 9
shall apply to the report required by section
3906 of title 31, United States Code, for each

1987.

The amendment was agreed to.

The bill was ordered to be engrossed
for a third reading, read the third
time, and passed.

Mr. BYRD. Mr. President, I suggest
the absence of a quorum. I suggest the
time be equally charged.

The PRESIDING OFFICER. With-
out objection, it is so ordered. The
clerk will call the roil.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. SASSER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. SASSER. Mr. President, earlier
this year I introduced S. 328, the
Prompt Payment Act Amendments of
1987. At the time of introduction, the
bill had some 56 original cosponsors.
Since that time, the number of co-
sponsors has grown to 85. This, I have

fiscal year beginning after September 30,/
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little doubt that this measure will be
approved by an overwhelming majori-
ty in the Senate.

This broad base of support for S. 328
is not confined to this Chamber. An
ever-growing list of business organiza-
tions supports this measure. At last
count, more than 40 business organiza-
tions had registered their support for
this bill. Mr. President, I ask unani-
mous consent that a list of the organi-
zations supporting S. 328 be included
in the RECORD at the conclusion of my
opening remarks. I further ask con-
sent that letters of support for this
legislation from a variety of business
groups appear in the ReEcorp at that
point.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

(See exhibit 1.)

Mr. SASSER. The support for this
legislation is strong evidence of the
desire to fulfill the promise inherent
in the Prompt Payment Act—getting
the Government to pay its bills on
time. My colleagues wili recall that we
first focused attention on this issue in
the 97th Congress. I introduced the
first prompt payment bill in the
Senate that session. The legislation
which eventually became law was in-
troduced at a later date by our col-
leagues, Senators DANFORTH and
CHILES.

To refresh my colleagues’ memory,
the intent behind the Prompt Pay-
ment Act is simply enough. The Feder-
al Government is the single largest
purchaser of goods and services in this
country. Yet, the Federal Government
has a history of being notoriously slow
in paying its bills. Such late bill paying
increases costs to business.

At a time of high interest rates, it
can increase the cost of doing business
very, very substantially. Indeed, Mr.
President, my attention was first at-
tracted to this problem by complaints
from small business people doing busi-
ness with the Federal Government in
and around Oak Ridge, TN. These
small business owners indicated that
they simply did not want any more
Government business back in the days
of very high interest rates because
they could not afford to carry the
Government for 45 to 60 to 90 days
when interest rates were running 15,
16, and 17 percent. So that gives you
some idea about how late bill paying
can increase the cost of doing business
to the point that some businesses
simply do not want to do business with
the Government.

These higher costs on Government
contracts have two direct results. One,
we see fewer and fewer firms wanting
to do business with the Government.
And two, those firms which continue
to contract with the Government will
raise prices to offset added costs asso-
ciated with late payment.

The Prompt Payment Act uses a
series of incentives to prod the Gov-
ernment into more timely payment of
its bills. In short, the Prompt Payment
Act seeks to make the Government a
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more efficient and reliable business
partner. As the Government makes
progress toward this goal we will see
increased benefits. We will see a Gov-
ernment contracting system which at-
tracts contractors, rather than one
which turns them away. This should
lead to increased competition on Gov-
ernment contracts and lower costs.

Government agencies have now had
4 years of experience with the Prompt
Payment Act. And we have seen sub-
stantial improvement in the Govern-
ment’s bill paying practices. Most no-
tably, we have seen a sharp drop in ex-
cessively late payments, those more
than 60 days late. Unfortunately, im-
provements under the Prompt Pay-
ment Act have not been as great as we
intended.

The General Accounting Office re-
leased a study of the effectiveness of
the Prompt Payment Act in the
summer of 1986. The title of this
report just about sums up the present
situation. The title reads *“Prompt
Payment Act—Agencies Have Not
Fully Achieved Available Benefits.”

The study goes on to find that the
full potential of the Prompt Payment
Act has not yet been realized. A signif-
icant percentage of bills are still being
paid later than they should be. In the
GAO study, 24 percent of the Govern-
ment’s bills were paid after the
prompt payment due date. And the
report points out that the number of
excessively late payments remains too
high. GAO found that 7 percent of the
late payments in its sample were be-
tween 46 and 150 days late. Some 1.3
percent of the payments were more
than 90 days late.

This situation is aggrevated by the
fact that the interest penalty pay-
ments called for under the Prompt
Payment Act are often not paid.
Indeed, the GAO study shows that
Government agencies only paid one of
every six interest penalties owed. Over
one 4-month perid, the GAO report
found that the failure to pay interest
penalties alone cost businesses some
$15 million owed them.

The GAO report also found that
some Government agencies are abus-
ing discounts offered by businesses.
Contractors will often offer the Gov-
ernment a discount if payment is made
within a specified time frame. Yet, the
GAO found that almost a fifth of the
discounts taken by the Government
occurred after the offered period had
expired.

The problems documented in the
GAO report are for the most part, di-
rectly attributable to agencies seeking
to circumvent the act’s provisions.
Agency personnel have successfully
found a number of loopholes in the
act. By carefully exploiting these loop-
holes, Government bureaucrats have
managed to undermine the intent of
the Prompt Payment Act.

The legislation we are considering
today will close these loopholes. S. 328
reaffirms that Congress meant what it
said when we passed the Prompt Pay-
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ment Act—the Government should
pay its bills on time.

Mr. President, I would like to take a
few minutes and discuss some of the
loopholes which we close with S. 328.

One problem area has involved the
15-day grace period under the Prompt
Payment Act. The act directed the
Government to pay its bills within 30
days. However, the final version of the
act provided agencies with a 15-day
grace period in which to make timely
payments. What we see are some Fed-
eral agencies routinely using the 15-
day grace period to extend their pay-
ment terms. Thus, the 30-day payment
deadline we thought we had established
in the Prompt Payment Act has
become a 45-day payment deadline 'in
many cases.

This clearly flies in the face of the
congressional mandate in the Prompt
Payment Act. Yet, we see nearly a
fifth of the payments covered in the
GAO study were made during the
grace period. I can only agree with the
assessment of this abuse in the GAO
report: “Paying almost a fifth of the
payments during grace periods seems
to defeat the purpose of having grace
periods.”

S. 328 speaks directly to this prob-
lem. Our bill phases out the grace
period in two steps. The grace period
is initially reduced to 7 days. And ali
grace periods are eliminated on Octo-
ber 1, 1989,

A second problem under the existing
act has centered on automatic pay-
ment of interest penalties. The intent
of the act and the regulations imple-
menting the act are clear on this
point—interest penalties are to be paid
automatically when owed. Despite this
clear directive some Federal agencies
fail to pay interest when they pay
their bills late. I indicated earlier that
the GAO calculated that this practice
cost business some $15 million over a
4-month period. I would add that GAO
estimates there were some 278.000
unpaid interest penalties in that
period.

The reason we see foot-dragging
here is simple enough. Agency person-
nel look bad when they reprot they
have to pay interest penalties. The
Office of Management and Budget pe-
riodically reviews agency compliance
with the Prompt Payment Act and fo-
cuses in on the question of interest
payments. Thus, if a clever bureaucrat
sends out a payment late, but with-
holds any interest penalty, he may be
able to sneak by the eye of OMB. And
the odds are that he or she will be
succesful.

A small business person who has
waited to be paid on a Government
contract will likely forego challenging
the Government for the interest pen-
alty. The business person has already
seen how difficult it was to collect the
billed amount. The owner can only
imagine the headaches and paperwork
which await if they try to obtain the
interest penalty payment.
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nois and we would accept it, subject to
the acceptance of my friend from Vir-
ginia.

Mr. TRIBLE. Mr. President, as the
Senator from Illinois said this estab-
lishes a 10-day payment term for dairy
products. This conforms to industry
standards. And the current act already
contains special payment provisions
for meat products and other perish-
able products. So it makes good sense.
I support it on the Republican side
and would urge us to act positively.

Mr. DIXON. I thank the managers.

Mr. KASTEN. Mr. President, I am
pleased to join with Senator Dixow in
offering an amendment to S. 328 that
would ensure 10-day payment for con-
tractors who supply the Government
with dairy products, as defined in the
Dairy Products Stabilization Act of
1983, including cheese and process
cheese products, butter, yogurt, ice
cream, and milk. The amendment
would also provide for 10-day payment
on contracts for food oils and oil-based
food products, such as cooking oils,
salad oils and dressings, margarine.
and mayonaisse.

Mr. President, as everyone knows,
the Prompt Payment Act requires the
Federal Government to pay an inter-
est penalty whenever it fails to pay its
bills on time. As the Government has
sought to gain control over its bill
paying practices, it has moved to re-
quire payment within 30 days on its

“ntracts for commercial products.

This is certainly an improvement

~er past practices, when payment was

netimes delayed for weeks, and the
endments made by S. 328 will close
umber of loopholes that have al-
lowed some agencies to perpetuate
lackadaisical bill paying practices. But
it is important to note that not all
commerical products are priced and
sold on the assumption that payment
will be made in 30 days. In some indus-
tries, even prompter payment terms
prevail. For example, meat is sold on
7-day terms, and fresh fruit and vege-
tables on 10-day terms.

The Prompt Payment Act recognizes
these special cases by requiring that
payment for meat be made within 7
days—and for fresh fruit and vegeta-
bles within 10 days. In the dairy indus-
try—and in the food oil industry--10-
day payment terms also prevail. None-
theless, the Government has refused
to honor industry practice and has in-
sisted on 30-day terms in contracts for
* dairy and food oil products. Even in
those rare cases where a company has
succeeded in securing a 10-day pay-
ment commitment in its supply con-
tract, the Government has counter-
manded that commitment in its supply
orders, specifying that payment will be
made in 30 days. Contractors are told
to accept these payment terms or take
their business elsewhere. This is bad
enought—but to make matters worse
the Government insists that these
suppliers give the Government prices
at least as advantageous as those pro-
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vided private sector buyers who pay
their bills in 10 days.

Mr. President, the whole purpose of
the Prompt Payment Act is to ensure
fair treatment for companies that do
business with the PFederal Govern-
ment. The practices I've described are
not fair. It is simply wrong for the
Government to demand prevailing
prices and then refuse to pay on pre-
vailing payment terms. The fact that
the Government has gotten away with
this practice is no reason to permit it
to continue. We have the opportunity
to correct this problem in the Dixon-
Kasten amendment, which wou!d re-
quire prompt payment as a matter of
law.

When the Government enters the
commercial marketplace, as tke com-
mittee report states, the Government,
“should conform its payment terms to
those of the market, unless compelling
reasons dictate otherwise.” There are
no compelling reasons here that would
justify ignoring commercial terms.
While the committee report urges
agencies to honor commercial pay-
ment terms, I believe that the prob-
lems confronting the dairy and food
oil industries demand a legislative so-
lution. Indeed, the committee report
cites the experience of these industries
in highlighting the problems confront-
ed by industries with prompt payment
terms. I am pleased to learn, there-
fore, that the managers of the bill sup-
port this amendment. There simply is
no point in waiting for an administra-
tive fix for this problem when we
know what the problem is and we
know what it takes to fix it.

I urge my colleagues to support this
amendment.

The PRESIDING OFFICER. The
Senators have yielded back their time
on the amendment. All time has ex-
pired on the amendment.

The question occurs on the amend-
ment of the Senator from Illinois.
The amendment (No. 945)

agreed to.

Mr. DIXON. Mr. President, I move
to reconsider the vote by which the
amendment was agreed to.

Mr. SASSER. Mr. President, I move
to lay that motion on the table.

The motion to lay on the table was
agreed to.

Mr. DIXON. I thank the managers.

The PRESIDING OFFICER. The
Senator from Michigan.

was

-—? g b
AMENDMENT NO. 9

(Purpose: To permit a prime contractor and
a subcontractor to agree not to include in
a subcontract a payment clause that
would otherwise be required to be includ-
ed in such subcontract)

Mr. LEVIN. Mr. President, I send an
amendment to the desk and ask that it
be reported.

The PRESIDING OFFICER. The
clerk will report the amendment.

The legislative clerk read as follows:

The Senator from Michigan [Mr. Levin],
for himself, Mr. QuayLE, Mr. RubMaN, Mr.
Baucus, and Mr. BINGAMAN proposes an
amendment numbered 946.
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Mr. LEVIN. Mr. President, I ask
unanimous consent that further read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

The amendment is as follows:

On page 23, line 12, insert “(1)XA)"” before

“Each”.

On page 23, line 17, strike out all begin-
ning with “which" through line 26 and
insert in lieu thereof “described in subpara-
graph (B), unless the prime contractor certi-
fies to the agency that such contractor—

“(i) has provided notice of payment terms
in solicitations for subcontractor bids: and

“(ii) agrees to be bound by such payment
terms in any subcontract resulting from
such solicitations.

“(B) The payment clause included in a
subcontract pursuant to subparagraph (A)
shall obligate the prime contractor to pay
the subcontractor promptly tas determined
in accordance with the prevailing industry
standard) out of such amounts as are paid
to the prime contractor by the agency tor
work satisfactorily performed by the sub-
contractor under such contract.

“(2) Each construction contract awarded
by an agency shall include a clause that re-
quires the prime contractor to include. in
each subcontract for property or services
entered into by the prime contractor and a
subcontractor (including a material suppli-
er) for the purpose of performing such con-
struction contract, a clause which obiigates
the prime contractor to pay to the subcon-
tractor an interest penalty on amounts due
in the case of each payment not made in ac-
cordance with the payment clause included
in the subcontract pursuant to paragraph
(1)(A) or the payment terms agreed to pur-
suant to divisions (i) and (ii) of paragraph
(1XA)—-"".

On page 24, line 12, insert “(1XA)" afrer
“(a)"”.

On page 25, lines 9 and 10, strike out
“standards of subsection (a)” and insert in
lieu thereof “standards of subsection
(aX1)(A), payment terms agreed to pursu-
ant to divisions (i) and (ii) of subsection
(a}1XA), or a payment clause included in
the subcontract pursuant to subsection
(@ax2)”’,

On page 25, tine 21, insert ‘(2)" after
“(a)”.

Mr. LEVIN. Mr. President, this
amendment is being offered on behalf
of myself and Senator QuayLE, also on
behalf of the Governmental Affairs
Committee.

Mr. President, before I briefly de-
scribe this amendment, let me con-
gratulate our colleagues, Senators
Sasser and TRIBLE, for the effort that
they have made to bring this bill to
the floor.

I happen to be one of the cosponsors
of the prompt payment bill. It is a bill
which is very necessary to close loop-
holes in the existing legislation which
have allowed us to avoid the intent of
the Prompt Payment Act, which is
that we pay our bills on time or we
pay interest to people who are owed
money by the Federal Government.

Senator Sasser and Senator TRIBLE
have really worked extraordinarily
hard to get to the point where we are
now and without their leadership this
bill would not be here today. A
number of hurdles have been raised
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and indeed I am one who has raised
one of those hurdles, so I know per-
sonally about hurdle raising. I am the
first to congratulate them, as one of
their cosponsors and also as somebody
who worked closely with them and the
staffs who have worked together to
try to work out a compromise on a
very difficult section 7.

Section 7 of this bill is intended to
provide for the subcontractors some
equity. Senator Sasser and Senator
TrIBLE have pointed out and others on
the committee have pointed out and
fought hard for the principle that
where the general centractors of the
Government are paid, the subcontrac-
tors should also be paid and that if the
general contractor, our contractor, is
paid promptly, their subcontractors
should be paid promptly. There is a
great deal of equity in that principle
and they, being Senators who are sen-
sitive to needs of equity, have pointed
that out and they have put language
in this bill which would provide a flow-
through for the subcontractors.

I was troubled, frankly, by what I
viewed as some inflexibility in this ap-
proach. The approach which was used
is a requirement that a provision be in-
serted in the contracts between the
generals and the subs which would re-
quire the general contractors in effect
pay their subs within 7 days of being
paid themselves on all Federal con-
struction projects.

1 felt that there was too much in-
flexibility in that approach, that there
are times when the 7-day flow through
provision would not be appropriate,
that it also would be extraordinarily
complex administratively to operate.
And so, at the subcommittee level, I
tried to delay the effective date of this
provision. I failed there.

Along with Senator QUAYLE now, on
the floor, we have worked out a provi-
sion which I believe would provide
some flexibility but also keep the in-
herent fairness that Senator SASSER
and Senator TRIBLE have insisted
upon.

This provision would provide that
general contractors can opt out of the
7-day flow-through payment require-
ment in very carefully defined circum-
stances: If the prime contractor certi-
fies that he has provided notice of dif-
ferent payment terms in its solicita-
tions for subcontract bids and that it
will agree to be bound by those pay-
ment terms in any subcontract resuit-
ing from those solicitations, and if
there is a contractual interest penalty
for late payments to the subcontrac-
tors, whether or not the provision in
the contract between the general and
the subs is the section 7 provision or
some alternative preannounced provi-
sion. Under those carefully defined
and limited circumstances, we have
then permitted an opt out on the part
of the general contractor,

Mr. President, this maintains the es-
sential equity which is sought under
section 7, but it also permits some
flexibility in the provision because of
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the unprecedented intrusion in private
contracts which section 7 would other-
wise have provided.

Mr. President, I know that the provi-
sion now has been worked out on both
sides. Indeed this is now a subcommit-
tee amendment.

Again, I want to thank my col-
leagues, the managers of this bill, for
the hard work that they put in on the
bill and their willingness to work with
Senator QUAYLE and me to try to put
in a provision which keeps the spirit of
the equity which they have insisted on
while allowing for some flexibility in
the arrangement between these pri-
vate parties.

The PRESIDING OFFICER. The
time of the Senator from Michigan
has expired.

The Senator from Virginia controls
5 minutes on the amendment.

Mr. TRIBLE. I am happy to yield to
my colleague from Tennessee.

Mr. SASSER. I thank my distin-
guished friend from Virginia.

Mr. President, the distinguished
Senator from Michigan is correct. This
has been a contentious amendment. I
am pleased that we have been able to
arrive at a conclusion here that I
think will be equitable for all parties
concerned.

I wish to congratulate and commend
our colleague from Michigan and the
distinguished Senator from Indiana
[Mr. QuayLE] for their cooperation in
this effort.

Mr. President, I rise in support of
the committee amendment dealing
with section 7 of this bill. As originally
drafted, section 7 of S. 328 sought to
assure subcontractors on Federal con-
struction projects of prompt pay for
work performed. This committee
amendment preserves that objective,
but achieves it in a more balanced
manner,

The need for extending prompt pay
protection to construction subcontrac-
tors has been well established. This
issue has been discussed in five hear-
ings over several sessions of Congress.
The most recent hearing was a March
19, Governmental Affairs Committee
hearing which 1 chaired. Moreover,
the delegates to the 1986 White House
Conference on Small Business recom-
mended extending prompt payment
protection to such contractors as one
of their final recommendations.

These hearings and debate within
the small business community estab-
lished clearly that when subcontrac-
tors are not paid promptly, the Gov-
ernment  suffers—through  higher
costs, slower competition, and poorer
quality. Now, my colleagues may
wonder why this impact is so signifi-
cant. Because on Federal construction
projects, subcontractors perform at
least 80 percent on the onsite con-
struction.

To rectify this situation, we reported
S. 328 out of the Governmental Af-
fairs Committee with language ex-
tending the basic protections of the
Prompt Payment Act to Federal con-
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struction subcontractors. To address
concerns raised by our colleagues from
Michigan and Indiana, we have re-
structured these important provisions
in the bill. The language contained in
this amendment would still protect
subcontractors, but would do so by es-
sentially mirroring what the Prompt
Payment Act prescribes for the pay-
ment relations between the Govern-
ment and the prime contractor.

My colleagues will recall that the
1982 act established a 30-day payment
term between the Government and
the prime contractor—unless the con-
tract specifies otherwise. Section 5 of
the bill we have before us today estab-
lishes a 7-day payment term between
the Government and the prime con-
tractor—unless the contract specifies
otherwise. The Government is re-
quired to announce all the terms of
the prospective contract in advance,
that is, before soliciting bids from
competing prime contractors.

The committee amendment under
consideration would expand this prin-
ciple of knowing the payment terms
before bidding to subcontractors on
Federal contruction.

Today, a subcontractor bids on a
project without the knowledge of the
subcontract terms. The subcontractor
is legally bound to its bid on that
project, since the prime contractor has
relied on the subcontract bid, incorpo-
rating it into its bid price to the Gov-
ernment. Once the general contracto
wins the construction contract wit
the Government, the general contrar
tor begins to negotiate the terms
the subcontract agreement, starti
from a subcontract offered by the ¢
eral contractor. At this stage, with the
Federal contract in its hands, the gen-
eral contractor is in a very superior
bargaining position. If the subcontrac-
tor refuses the subcontract terms, es-
pecially those relating to payment, the
general contractor can shop the sub-
contract opportunity to other subcon-
tractors until one is found that will
accept the terms of its agreement and
accept a payment schedule longer
than the 7-day industry standard.

As reported by the Governmental
Affairs Committee, section 7 would set
a minimum standard for the payment
provision a prime contractor must in-
clude in its subcontracts for Federal
construction. It states that the subcon-
tract clause must reflect the “prevail-
ing industry standard.” This currently
is deemed to be payment of subcon-
tractors by the prime contractor
within 7 days of receipt of payment
from the Government.

Under the amendment before us,
section 7 would be modified to parallel
the 1982 act and section 5 of S. 328. It
would allow a prime contractor to
elect to use an alternative payment
term to the “prevailing industry stand-
ard.” But, if the prime contractor
elects to use a payment term other
than the ‘“prevailing industry stand-
ard” in its subcontracts, it must an-
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nounce that payment term in its bid
solicitations to potential subcontrac-
tors, and it must agree to be bound by
the payment terms in any subcon-
tracts resulting from those bid solicita-
tions. Then, the prime contractor
must certify to the contracting agency
that it has actually taken these ac-
tions.

Section 7, as modified by this com-
mittee amendment, will bring greater
certainty into the subcontract bidding
brocess on Federal construction
projects. Subcontractors will know
prior to preparing their bids the time
frame in which they will be paid. They
will no longer be faced with the
moving target they are now confront-
ed with.

Because subcontractors will know
the terms of payment in advance of
preparing their bids, they will be able
to factor in the cost of money. Pru-
dent subcontractors will likely bid
lower on projects with longer payment
terms. Those prime contractors which
cffer untenable payment terms will re-
ceive higher bids from their subs and
are unlikely to be the low bidder for
the Government’s contract.

Thus, market forces should work to
keep subcontract payment terms rea-
sonable in the Federal construction
market. They will also serve to keep
Federal construction prices lower be-
cause subcontractors will no longer
have to inflate their bids against the
contingency of extended payment
terms being foisted upon them during
the negotiation of the subcontract
agreement.

Mr. President, I urge the adoption of
this amendment.

I also have, Mr. President, an analy-
sis of this particular section of the bill
which I ask unanimous consent to
have printed in the Recorp.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

EXPLANATION AND STATEMENT OF INTENT
AMENDMENT TO SECTION 7 PAYMENT CLAUSE

FOR SUBCONTRACTS UNDER CONSTRUCTION

CONTRACTS TO BE OFFERED BY SENATORS

LEVIN AND QUAYLE

Section 7 (Payment Clause for Subcon-
tracts Under Construction Contracts) is de-
signed to address payment problems faced
by subcontractors on federal construction
crojects. As originally introduced, this pro-
vision requires that a payment clause meet-
i1g two minimum standards be included in
each agreement between a federal construc-
tion prime contractor and its subcontrac-
tors. First, the subcontract payment clause
must reflect payment of subcontractors by a
prime contractor “prompily. {as defined in
accordance with the ppgyaildng industry
standard)”, now deemed ® be within seven
days of receipt of payment from the Gov-
ernment. Second, Section 7 requires that
the subcontract payment clause must enti-
tie the subcontractor to payment of inter-
est, at the same rate applicable between the
prime contractor and the Government, if
the prime contractor fails to make timely
payment as requried by the clause mandat-
ed by Section 7.

During Committee consideration, clarify-
ing amendments were made to Section 7
which addressed concerns raised by Senator
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Levin, Senator Stevens, and others. These
amendments, derived from the section-by-
section analysis that accompanied the bill at
introduction, will: (a) protect the Govern-
ment from becoming involved in the resolu-
tion of performance or payment disputes be-
tween the prime contractor and its subcon-
tractors: (b) preserve the option for a prime
contractor to manage its subcontractors
through the use of the contract administra-
tion tools of “withholding” for good cause
and “retainage’ notwithstanding the mini-
mum payment standard in Section 7; (c)
provide that any amounts so withheld or re-
tained from a subcontractor by the prime
contractor shall remain in the hands of the
Government until such time as the prime
contractor determines that the subcontrac-
tor is entitled to be paid such funds; and (d)
provide that any contractual, administra.
tive, or judicial remedies presently available
to contractors or subcontractors for the res-
olution of payment disputes shall be left un-
impaired.

Despite these clarifying amendments, Sen-
ator Levin and other Committee Members
continued to express concern that Section 7
might be insufficiently flexible to accommo-
date the myriad payment relationships that
can exist between construction prime con-
tractors and their subcontractors. Specifi-
cally, while Section 7, as reported, would
permit the use of a payment clause result-
ing in subcontractor payment within seven
days or less [for example, the three-day
term specified in the AIA Form A-401
(Standard Form of Agreement Between
Contractor and Subeontractor)l, it would
not permit the use of a payment clause that
does not specify payment within this period.

An alternative payment clause may be ap-
propriate for any number of valid reasons,
and should not be presumed to be abusive of
subcontractors. For example, the Commit-
tee has learned of a prime contractor who
has an excellent reputation for fair dealings
with subcontractors, but whose computer-
ized payment system currently results in
payments to subcontractors within ten days
of payment by the owner, whether a private
party or a governmental agency. Without
the benefit of this amendment, Section 7
would require this prime contractor, and
others in similar situations, to completely
revise their subcontractor payment systems
without any evidence that they have abused
subcontractor funds.

Under the amendment offered by Sena-
tors Levin and Quayle, this inflexibility in
Section 7 would be addressed by permitting
a prime construction contractor to offer its
own payment terms during the solicitation
of subcontractor bids, if specified conditions
bave been met. As modified by the amend-
ment, Section 7 would require each prime
contractor on a federal construction project
to reflect in its subcontracts the “prevailing
industry standard” regarding timely pay-
ruent (that is, payment of its subcontractors
within seven days of payment by the federal
government), unless the prime contractor
has certified to the agency that (i) it has
provided notice of alternative payment
terms in its solicitations for subcontractor
bids; and (ii) it will agree to be bound by
such payment terms in any subcontract re-
sulting from such solicitations,

Under the amendment, Section 7 would
still require each prime construction con-
tractor to include in all its subcontracts the
interest penalty clause specified in Section
7(a)2), irrespective of whether the subcon-
tract payment clause reflects the prevailing
industry standard or alternative payment
terms announced during the solicitation of
sizbcontract bids. This late payment interest
penalty provision is necessary to ensure that
prime contractors adhere to whatever pay-
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ment terms are reflected in their subcon-
tracts, thus helping to ensure that subcon-
tractors are in fact paid in a timely manner.

The amendment is designed to mirror the
treatment of payments to non-construction
contractors under the Prompt Payment Act.
Under the Act, a federal agency is required
to pay a prime contractor on the date pro-
vided in the contract or, if no specific pay-
ment date is established in the contract,
within 30 days after receipt of a proper in-
voice and acceptance of the goods or serv-
ices by the Government. Similarly, Section
5 (Interest Penalties on Progress Payments
and Retained Amounts Under Construction
Contracts) of S. 328 requires payment of
progress payments to prime contractors on
construction contracts within seven days,
unless the Government's contract solicita-
tion announces g longer payment period re-
flecting prevailing private industry practice.

The amendment permits alternative “pay-
ment terms” rather than merely an alterna-
tive “payment date” because the amend-
ment is intended to encompass a broad vari-
ety of alternative payment arrangements, In
many cases, it is anticipated that the aiter-
native payment clause would specify pay-
ment a certain number of days after the
prime contractor’s receipt of payment from
the agency (for example, 10 days after re-
ceipt of payment or 20 days after receipt of
payment). In other cases, the alternative
payment clause might require payment by a
specific date during the month (for exam-
ple, by the 10th of each month). In yet
other cases, the prime contractor’s solicita-
tion might establish specific dates for pay-
ment (for example, 10% to be paid on
March 1, 10% on June 1, etc.).

Arrespective of the particular alternative
payment terms established by the prime
contractor’s solicitation and reflected in the
subcontract agreement, these terms must

result in specific payment da; at can be
objectively determined. A cl at speci-
fied subcontractor payment fiever the
prime contractor decides that payment is

appropriate”, to cite the extreme example,
would not qualify as an alternative payment
term under Section 7(a)1). This require-
ment for specificity is necessary to avoid the,
inclusion of payment terms that would
render meaningless the protections provided
by Section 7 and it late payment interest
penalty. If the date of payment can not be
objectively determined. it will be impossibie
to determine when interest is due.

It is anticipated that Section 7 will en-
hance the ability of construction subcon-
tractors to obtain fair and equitable pay-
ment terms in their subcontract agree-
ments. At the same time, the amendment
will assure much-needed flexibility for con-
tractors to structure their own payment ar-
rangements. Because prime contractors will
be required to announce pPayment terms in
their solicitations for subcontract bids and
to adhere to the announced terms. subcon-
tractors will be able to make an informed
business judgment concerning these terms
as they develop their bids and reflect their
impact upon the prices offered, or the deci-
sion even to tender a bid.

For this reason, it is likely that prime con-
tractors who include fair and reasonable
bayment terms in their solicitations can
expect to receive lower subcontract bids,
thus improving their position in the compe-
tition for federal construction contracts,
which are awarded on a low bid basis. Con-
versely, prime contractors who insist upon
unfair or unreasonable payment terms can
€xpect to receive fewer bids and higher bids.
substantially diminishing their chances of
winning the prime contract.

v
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This market pressure should result in fa-
vorable payment terms for subcontractors
that may approach the “prevailing industry
standard” while preserving the flexibility
for private parties to vary from this stand-
ard. It should also improve the prices of-
fered to the Government, since subcontrac-
tors, who perform 80% of the actual work
on most federal projects, will on longer have
to routinely inflate their bid prices against
the contingency of unknown and extended
payment terms. Certainly of payment terms
should benefit the Government, the subcon-
tractor, and the prime contractor.

ASSOCIATED SPECIALTY
CONTRACTORS, INC.,
Bethesda, MD, September 30, 1987.
Hon. James Sasser,
U.S. Senate, Washington, DC.

DEAR SENATOR SassErR: The Associated
Specialty Contractors and its member orga-
nizations are especially appreciative of the
strong and extensive efforts you have made
on behalf of the specialty contract construc-
tion industry in the struggle to pass Prompt
Payment Act amendments with protections
for subcontractors doing Federal work. We
continue to feel that the language of S. 328
as reported out of the Senate Governmental
Affairs Committee would provide the most
fair and equitable payment provisions for
all parties.

However, the exigencies of the moment
have mitigated against achieving the goal of
bringing that bill to the floor in any kind of
timely fashion. Alternative language has
been developed in discussions with all par-
ties, which provides more flexibility for
prime contractors in setting terms of pay-
ment for their subcontractors. This lan-
guage requires advance notice to subcon-
tractors of any payment conditions outside
of the prevailing industry standard and re-
tains provisions for payment of an interest
penalty on late payments not meeting those

terms. Thig age is acceptable to the
Associated ty Contractors.
This me has been awaiting Senate

floor action more than four months. We
hope that our acceptance of this alternative
will help move S. 328 to swift action and
passage. Thank you, again, for your exten-
sive and conscientious work in crafting and
moving this legislation.
Sincerely yours,
DANIEL G. WALTER,
President.
AMERICAN SUBCONTRACTORS
ASSOCIATION, INC.,
Alexandria, VA, October 2, 1987.
Hon. WiLLiaM V. ROTH, Jr.,
U.S. Senate, Washington. DC.

DEAR SENATOR ROTH: When the Senate
takes up S. 328, the Prompt Payment Act
Amendments of 1987, Senator Levin will in.
troduce an amendment for the Governmen-
tal Affairs Committee, concerning Section 7.
The American Subcontractors Association
supports this amendment.

Section 17, as reported by the Governmen-
tal Affairs Committee, required a prime con-
tractor to include a payment term reflecting
the “prevailing industry standard” in its
subcontracts for federal construction. The
Committee amendment would allow a prime
contractor to elect to use on alternative pay-
ment term to the “prevailing industry
standard”. But it the prime contractor
elects to use a payment term other than the
“prevailing industry standard" in its subcon-
tracts, it must announce that payment term
in its bid solicitations to potential subcon-
tractors, and it must agree to be bound by
the payment terms in any subcontracts re-
sulting from these bid solicitations. Then,
the prime contractor must certify to the
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contracting agency that it has actually

taken these actions.

Section 7, as modified by the Committee
Amendment, will bring greater certainty
into the subcontract bidding process on fed-
eral projects. Subcontractors will know—
prior to preparing their bids—the time
frame in which they will be paid. Prudent
subcontractors will tend to bid lower to
prime contractors with shorter payment
terms than to prime contractors with longer
payment terms. Prime contractors who
offer untenable payment terms, thus, are
unlikely to be the low bidder for the Gov-
ernment’s contract.

Senator Ruth, the members of ASA ap-
preciate your ongoing support for ‘‘prompc
pay for subcontractors’.

Sincerely,
M.R. “Mac” Sullivan, Jr.,
Chairman,
Government Relations Committee.

Mr. SASSER. I thank my friend
from Virginia.

Mr. TRIBLE. Mr. President, let me
say at the outset that the Senator
from Michigan [Mr. LEVIN] is an able
and tenacious advocate for the point
of view that he has voiced this day.

I strongly supported section 7 as re-
ported by the Governmental Affairs
Committee. However, I do believe that
the amendment before us will provide
subcontractors with the assurance of
prompt payment for work performed,
while providing prime contractors
with additional flexibility. It seems
that that is an equitable result and I
support it, and I encourage my col-
leagues to support this amendment.

Mr. President, this provision will
provide the basic payment protections
of the Prompt Payment Act to subcon-
tractors on Federal -construction
projects. I have long supported this
concept.

As originally reported by the Gov-
ernmental Affairs Committee, section
7 requires prime contractors on Feder-
al construction to pay their subcon-
tractors according to ‘“prevailing in-
dustry standards.” This standard is
the minimum standard for the pay-
ment term a prime contractor must in-
clude in its subcontracts for Federal
eonstruction.

“Prevailing industry standard” is un-
derstood to be payment of subcontrac-
tors by the prime contractor within 7
days of receipt of payment from the
Government. This is based on a joint
policy statement adopted by the
boards of directors of the Associated
General Contractors of America, the
American Subcontractors Association,
and the Associated Specialty Contrac-
tors.

Mr. President, I ask unanimous con-
sent to have printed in the RECORD a
copy of the AGC/ASA/ASC joint
policy statement on prompt payment.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

JOINT PoLICY STATEMENT OF ASSOCIATED
GENERAL CONTRACTORS OF AMERICA, AMERI-
CAN SUBCONTRACTOR ASSOCIATION, AND AS-
SOCIATED SPECIALTY CONTRACTORS ON
PROMPT PAYMENT
Undue delays by owner, architects/engi-

neers, general contractors, subcontractors,
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and sub-subcontractors in processing
amounts due to general contractors, subcon-
tractors, sub-subcontractors, and suppliers,
or in making timely payments of these
amounts, impose hardships and improper fi-
nancing burdens on the contractors and
suppliers and amount to extensions of credit
by the contractors and suppliers to their re-
spective higher tiers.

Accordingly, it is the policy of Associated
General Contractors and the American Sub-
contractors Association and the Associated
Specialty Contractors that all payments
must be made on all contracts promptly.
This should include payment for all labor,
services, and materials stored on the job site
or other approved storage sites as of the
closing date of requisitions. This applies to
both progress payments and final payments.

All local chapters of the Associated Gen-
eral Contractors, the American Subcontrac-
tors Association and the Associated Special-
ty Contractors are urged to make efforts,
singly or cooperatively where possible to
persuade all owners, architects/engineers,
general contractors, subcontractors and sub-
subcontractors to adopt and adhere to this
policy in the conduct of their business.

The following schedule of billings, certifi-
cates and payments by various participants
in the construction process is recommended.

The schedule assumes normal trade con-
tract terms allowing monthly progress pay-
ments for work performed and materials
suitably stored through the end of the
month. This schedule does not refer to pay-
ments to suppliers who are not subcontrac-
tors.

It is important to note that along the se-
quence of events, any recipient of a pay-
ment request who takes exception to an
item of billing should immediately contact
the initiating party by telephone and at-
tempt to resolve the matter. Failing resolu-
tion, the party taking exception should
notify the other party in writing the rea-
sons for the action.

Day of calendar month, and event:

20th—Sub-subcontractors request pay-
ment from subcontractors.
25th—Subcontractors request payment

from contractor, incorporating the sub-sub-
contractors request in the billing.

1st—Contractor submits to the owner's
representative an itemized application for
payment with the necessary supporting
data, covering the monthly progress of the
entire contract being performed.

5th—The owner's representative issues
the certificate for payment to the owner for
the amount requested.

10th or sooner—The owner makes pay-
ment to the contractor for the amount certi-
fied by the owner's representative.

No more than 7 days after receipt—The
contractor pays each subcontractor the
amount received from the owner on his ac-
count promptly but not later than seven
days after receipt.

No more than 7 days after receipt—Each
subcontractor pays each sub-subcontractor
the amount received from the contractor on
his account promptly but not later than
seven days aftewreewipt.

The schedule” should be adjusted by
making appropriate billings and payments
on the last working day prior to any listed
Saturday, Sunday or holiday. It is also rec-
ommended that collection efforts be com-
menced immediately following the day any
payment due was not paid.

Mr. TRIBLE. Mr. President, I
strongly supported section 7, as re-
ported by the Governmental Affairs
Committee. However, I believe the
amendment before us will provide sub-
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contractors with the assurance of
prompt payment for work performed,
while providing prime contractors
with additional flexibility.

Congress recognized the need for
flexibility in business dealings when
we adopted the Prompt Payment Act
in 1982.. A 30-day payment standard
for payments by the Government to
prime contractors was established. We
require that this 30-day payment term
be met unless the Government sets
forth a different payment term in its
contracts. If a different payment term
is used, this must be announced before
a prime contractor prepares and sub-
mits his bid to the Government.

This amendment accords subcon-
tractors the same rights as the prime
contractor. It sets a 7-day payment
standard for payments by the prime
contrator to its subcontractors. How-
ever, if a prime contractor wishes to
use a longer payment term in his sub-
contracts for Federal construction, he
may—provided he meets certain condi-
tions.

These conditions include announcing
in his solicitations for subcontractors’
bids what the alternative payment
term will be before the subcontractors
prepare and submit their bids. In addi-
tion, the prime contractor must agree
to be bound by the payment term he
announces. This provision will be en-
forced by requiring the prime contrac-
tor to certify to the Federal contract-
ing agency that he has announced his
payment term in advance and has
azreed to be bound by it.

Mr. President, this provision will
allow subcontractors to know the rules
of the game in advance of bidding. It
will allow subcontractors to know
what the payment scheme on a con-
tract will be before they are commit-
ted to performing work. The subcon-
tractor can then bid each contract ac-
cordingly—bidding lower to prime con-
tractors with shorter payment terms
than to prime contractors with
lengthy payment terms.

Mr. President, I believe we have
crafted a system in which market
forces will protect subcontractors from
lengthy payment terms. At the same
time, we will assure that the subcon-
tractor gets paid in a timely manner or
is reimbursed for the prime contrac-
tor’s use of his funds.

Mr. President, I urge the adoption of
the committee amendment to section 7
of S. 328.

Mr. QUAYLE. Mr. President, I urge
the Senate to support this amendment
offered by myself, Senator LEVIN, and
the members of the Governmental Af-
fairs Committee to S. 328, the pro-
posed Prompt Payment Act Amend-
ments of 1987,

The senior Senator from Tennessee
and the Senator from Virginia have
explained in some detail our amend-
ment and its intent. I shall briefly
share my perspective on the question.

The central goal of the original
Prompt Payment Act, and these pro-
posed amendments, is to ensure the
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Government pays its contractors in a
timely fashion. The Prompt Payment
Act substantially improved the Feder-
al Government's record in this regard.
Ambiguities in the act and in the im-
plementing regulations that were
drafted for the agencies have, howey-
er, enabled the certain agencies of the
Government to not carry out the full-
est intent of the Congress. S. 328 was
drafted by the Governmental Affairs
Committee, therefore, to rectify these
problems and ambiguities. This was
and is a worthy goal, and I am a co-
sponsor of the bill.

In examining the matter of improv-
ing the Prompt Payment Act, the Gov-
ernmental Affairs Committee, however,
hzard many horror stories about
undue delays that subcontractors have
experienced in receiving payment
frem prime contractors employed by
the Federal Government and its agen-
cies. While this fell outside the scope
oi the original act, it was clearly a seri-
ous problem the committee felt it had
to address.

I fully suport the call for fairness in
the business dealings on our Nation's
subcontractors with their prime con-
tractors. I have been intimately famil-
iar with the Federal procurement

process, given my chairmanship of the

Senate Armed Services Committee’s
task force, and the subcommittee, on
the procurement reform. I fully agree
with the committee that these experi-
ences are unfortunate and need to be
remedied.

I do not, however, believe this con-
cern should be used to insert the Fed-
eral Government more deeply into the
relationship of private parties—in this
case the relationship of a prime con-
tractor to its subcontractors. I ques-
tioned one particular aspect of S. 328
as it was reported by the committee—
it simply mandated specified benefits
and payment schedules, thrusting the
Federal Government into the relation-
ship of two private sector entities to
control the form and time limitations
of a certain portion their contractural
relationship.

The evidence supporting title 7's
remedy was not in my and Senator
LevIN’s judgment sufficient to justify
thie unpallatable step of inserting the
Faderal Government’s nose in the pri-
vate business dealings between primes

nd subs. Further, the specific and
narrow terms of section 7 do not make
sufficient allowance for the wide range
of conditions and special circum-
stances that face companies doing
business in the real world.

Our proposed amendment offers an
aiternative in fulfilling the intent of
the committee in drafting section 7—
an alternative that avoids the direct
insertion of the Federal Government
into the relationship between a prime
contractor and its subcontractors. Our
amendment allows companies the
flexibility needed to cope with reality.

Under our amendment, the prime is
given the option of providing notice of
payment terms in its solicitations for
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subcontractor bids and agreeing to be
bound by such payment terms in any
subcontract resulting from such solici-
tations. The primes under our amend-
ment would be required as a matter of
principle to pay their subs interest on
the amounts due to the subs in cases
where a prime has not made a pay-
ment to a sub in accordance with their
contract’s payment clause.

This agreement, I believe, satisfies
the concern that the primes currently
have no incentive or motivation to
promptly pay their subs, yet keeps it
the Federal Government from simply
specifying in detail the exact arrange-
ments the primes and subs shall adopt
regarding payment terms and sched-
uies.

I am very pleased that the members
of the Government Affairs Committee
have worked with us in addressing our
concern, and I welcome their support
for this compromise. I urge our feilow
Senators to support this amendment.

The PRESIDING OFFICER. Does
the Senator from Virginia yield back
the balance of this time?

Mr. TRIBLE. The Senator from Vir-
ginia does.

The PRESIDING OFFICER. All
time has been consumed or yielded
back. The question is on agreeing to
the amendment of the Senator from
Michigan.

Mr. LEVIN. Mr. President, I move to
reconsider the vote by which the
amendment was agreed to.

Mr. SASSER. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 947

(Purpose: To provide for interest payments
on certain agricultural payments if
prompt payment is not made)

Mr. DANFORTH. Mr. President, I
send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report the amendment.

The legislative clerk read as follows:

The Senator from Missouri [{Mr. Dax-
ForTH], for himself, Mr. PRYOR, Mr. Bump-
ERS. Mr. EXON, Mr. KarNES, Mr. Bonp. Mr.
HEFLIN, Mr. CoNrRaD, Mr. NICKLES., MTr.
GRrassLey, Mr. DASCHLE, Mr. HARKIN, Mr.
MarsyNaca, Mr. DIXoN, Mr. LeaHY. Mr.
BENTs:N, Mr. DoLg, Mr, Symms, Mr. DUREN-
BERCGER. Mr. BURDICK, Mr. BoscHwirz. and
Mr. KASTEN, proposes an amendment num-
be rod 47,

Mr. DANFORTH. Mr. President, I
ask unanimous consent that further
reading of the amendment be dis-
pensed with.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

The amendment is as follows:

Gu page 21, between lines 10 and 1i,
tnsert tize following new subsection:

(¢;(1) Section 3902 (as amended in subsec-
tion (b) of this section) is further ameiided
by adding at the end thereof the following
new subsection:
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*“(h)(1) This section shall apply to con-
tracts for the procurement of property or
services entered into pursuant to section
4(h) of the Act of June 29, 1948 (15 U.S.C.
714 et seq.).

“(2)(A) In the case of a payment to which
producers on a farm are entitled under the
terms of an agreement entered into under
the Agricultural Act of 1949 (7 U.S.C. 1421
et seq.), an interest penalty shall be paid to
the producers if the payment has not been
made within 30 days after the date on
which—

(i) the producers fuifill all of the require-
ments for payment provided for in the
agreement.

“(ii) the Secretary of Agricultural deter-
mines the amount of the payment to which
the producers are entitled; and

“(iii) if applicable, the producers demand
the payment from the Secretary.

*(B) Interest under this paragraph shall
accrue beginning on the date the require-
ments described in this paragraph are met
and ending on the date on which the
amount owed under the agreement and the
amount of the interest penalty is paid.

“(3) Payment of the interest penalty
under this subsection shall be made out of
funds available under section 8 of the Act of
June 29, 1948.

“(4) Section 3906 shall not apply to inter-
est penalty payments made under this sub-
section.”,

(2) The amendment made by paragraph
(1) shall not be construed to authorize—

(A) a modification of the payment prac-
tices (including practices relating to pay-
ment due dates) that are prevailing, in the
case of agreements referred to in such
amendment, on the date of the enactment
of this Act; or

(B) a modification of any such agreement
that is in effect on such date in order to
extend the payment due date in such agree-
ment.

(3) The amendment made by paragraph
(1) shall take effect with respect to pay-
ments that a producer or business concern
referred to in such amendment had not yet
received or first became entitled to receive
under the terms of an agreement referred to
in such amendment on or after April 30,
19817.

Mr. DANFORTH. Mr. President,
this amendment is offered on behalf
of myself and Senators PRYOR, BuMP-
ERS, ExoN, KARNES, BoND, HEFLIN,
CoNRAD, NICKLES, GRASSLEY, DASCHLE,
HARKIN, MATSUNAGA, DIXON, LEAHY,
BENTSEN, DoLE, SYMMs, DURENBERGER,
BurbIcK, BosCHWITZ, and KASTEN.

It would extend the prompt pay-
ment coverage to farmers and farm-re-
lated businesses who deal with the
CCC.

Mr. President, during the past 2
years, there have been five separate
occasions when farmers have not re-
ceived CCC payments in a timely
basis. These delays in payments have
affected the farmers themselves, and
they have affected agribusiness, as
well. During the last delay, last July,
from May to July, there was a delay in
payment of some $2 billion in obliga-
tions nationwide. The delay lasted 71
days. Farmers around the country
were literally hanging on by their fin-
gernails.

Mr. President, what we are talking
about here is farm programs that are
contractual relationships between the
Federal Government and the farmer.
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The farmer is told that if he does
something, then the Government will
pay him for his work product. It is like
any other contractual relationship.
My assumption had been that the
Prompt Payment Act did in fact apply
and I believe as a legal matter the
Prompt Payment Act does apply to
farmers and to agribusiness.

However, that has been called into
question. And, therefore, the point of
this amendment is to make it absolute-
ly clear that the Prompt Payment Act
does apply to farmers and does apply
to those who do business with the Fed-
eral Government in the agribusiness
sector,

I would submit, Mr. President, that
it makes no sense whatever. If the
Federal Government enters into a con-
tract with a trucking company to haul
corn of soybeans and does not pay its
bill to the trucking company on time,
that trucking company is covered by
the prompt payments bill. But when
the Federal Government enters into a
contract with a farmer to raise the
soybeans or the corn in the first place,
that is not covered by the Prompt Pay-
ment Act.

Now a lot of people criticize the
farm program. And I do not intend to
open up the whole subject of the farm
program and whether the farm pro-
gram is a good one or a bad one. But
the fact of the matter is, it is our pro-
gram. We have agreed to it. I am sure
that there are a lot of contracts that
the Federal Government enters into
that some of us might criticize.

But we enter into contracts regard-
less of any criticism that might come,
and those contracts are covered by the
Prompt Payment Act.

It would seem to me peculiar indeed
if the Federal Government got into
the business of entering into contracts
with farmers, welshed on those prom-
ises, did not pay their bills on time—-a
71-day delay in the most recent case—
and then claimed that farmers are a
special case and that they should not
receive interest payments under the
Prompt Payment Act.

Mr. President, some might say: Well,
if the farm programs are covered, is
that not a costly matter? CBO esti-
mates that the cost is $12 million a
year to cover farmers under the
Prompt Payment Act. That $12 mil-
lion, of course, under this amendment,
does not come out of the Treasury.
This does not require an additional ap-
propriation, does not require the ex-
penditure of additional dollars of Fed-
eral money. But, rather, it comes out
of the basic CCC program, just as
every other payment under the
Prompt Payment Act, every other in-
terest payment comes out of the basic
program that was delayed in making
the payment.

So, it absolutely mirrors the rest of
the Prompt Payment Act. I believe it
is eminently fair and it is my hope
that the Senate would agree to this
amendment.
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Mr. McCONNELL. Would the Sena-
tor yield?

Mr. DANFORTH. How long would
the Senator like?

The PRESIDING OFFICER. The
Senator from Missouri has control of
one-half of the time. The Senators in
opposition have control of one-half
the time. The Senator from Missouri
has control on the amendment at this
point.

Mr. DANFORTH. How much time?

The PRESIDING OFFICER. The
Senator has 14 minutes remaining. )

Mr. McCONNELL. May I have 4?

Mr. DANFORTH. I yield 4 minutes
to the Senator from Kentucky.

The PRESIDING OFFICER. The
Senator from Kentucky is recognized
for 4 minutes.

Mr. McCONNELL. I want to con-
gratulate the Senator for his excellent
amendment. It makes no sense for
farmers not to be covered by the
Prompt Payment Act.

However, what we ought to do is
solve the problem entirely. Not only
make farmers within or covered by the
Prompt Payment Act but assure that
this kind of problem does not occur
again.

On June 10, I, along with my distin-
guished colleagues Senators BoNp and
KARNES, offered an amendment to the
trade bill which was approved by a
vote of 80 to 15. This amendment pro-
posed to specify a current indefinite
appropriation for the Commodity
Credit Corporation which would cure
this problem for the future.

I certainly think that, if farmer's
payments were ever suspended again,
it would be important for farmers to
be covered under prompt payment and
that is why I commend the Senator
from Missouri for his leadership in ad-
vancing his amendment. The trade
bill, of course, is still in conference and
I along with Senators BonNp and
KARNEs intend to offer the amend-
ment, once again, in the Agriculture
Committee as a part of the reconcilia-
tion measure in hopes that we can two
track the process of trying to get this
problem solved once and for all.

As my friend from Missouri has ac-
curately stated, this is a contractual
obligation between the Federal Gov-
ernment and the farmers of this coun-
try and we ought to honor it. If, per-
chance, it is not honored, certainly
they ought to be covered by the
prompt payment legislation.

So I commend my friend from Mis-
souri. I would ask that he add me as a
cosponsor to his amendment and point
out to the Senate that Senators Bonbp,
Karngs, and I will be offering, once
again, the provision to provide a cur-
rent indefinite appropriation for the
Commodity Credit Corporation in the
Agriculture Committee on budget rec-
onciliation.

Mr. DANFORTH. I thank the Sena-
tor from Kentucky and I ask that he
be added as a cosponsor to the amend-
ment.

Declassified in Part - Sanitized Copy Approved for Release 2012/08/28 : CIA-RDP91-00058R000200280009-0



