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and conclusions of law, the court makes the following findings
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UNITED STATES DISTRICT COURT R Clerk
NORTHERN DISTRICT OF GEORGIA (_’ Bes
- ATLANTA DIVISION Uy Cleri
‘ enarsl Counsgl STAT
1 183-0c36yg _
| DON LODERICK SCOTT, et al. * -g CIVIL ACTION
i )
il vs. )
| )
1 |
| WILLIAM CASEY, et al. 2 NO. CB81-2914
|
| .
ORDER

Plaihtiffs filed this action ageinst the defendants, seeking
monetary telief for injuTies sustained as a result'of their par-
tlczpataon in 2 medical experiment conducted during the late f
1950's et the Un:ted States Penitentiary in Atlanta, Georgia.™ &/
On February 14, 1983, & trizl was held on the limited question
whether the plaintiffs’ claims are barred under the two-year
or six-month statute of limitations of the Federal Tort Claims
act (hereinafter "FTCA"), 26 U.S.C. § 2401(b). Upon careful

consideration of the evidence, the oral arguments presented by

counsel at the trial, and the parties’ proposed findings of fact

of fact and conclusions of law. See Rule 52, Fed. R. Civ. P..

1. -FINDINGS OF FACT

Between 1955 and 1961, the Central Intelligence Agency (here-

inafter "CIA") of the United States Government chducted an
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"umbrella project” known as Project MKULTRA, under which various
subprojects were funded. MKULTRA was '"concerned with the research
and development of chemical, biological, and tadiological mate-
rials capable of employment in clandestine operations to control
human behavior.“g/ Wnile MKULTRA was underway, the ClA contacted

Dr. Carl C. Pfeiffer, who was then Chairman of the Department

" of Pharmacology a2t. Emory University School of Medicine in Atlanta,

Georgia, concerning a proposed study of lysergic acid diethyl

amide (hereinafter "LSD") and its antidotes. Subsequently, Dr.

-Pfeiffer contacted the United States Bureau of Prisons to tequest

permission to conduct the study under the auspices of the United

States Public Heaslth Service (hereinafter "PHS") &nd Emory Uni-

, 3/
versity at the United ‘States Penitentiary in Atlante, Georgie.™

Permission was granted and, in 1956, the study commenced.—
Prior to acceptance into the study, prison applicants were
interviewed by the prison psychologist, Dr. L. Bryan. A consent

agreement was read to each participant by a medical staff person™

which stated:

CONTRACT BETWEEN
DEPARTMENT OF PHARMACOLOGY, EMORY UNIVERSITY SCHOOL OF MEDICINE

and

 HUMAN VOLUNTEERS AT U. S. PENITENTIARY, ATLANTA, GEORGIA

Date

I, ' » the undersigned applicant,
hereby apply tor permission to part1c1pate in an in-
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mental investigation.
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vestigation designed to studg the hallucinatory
effect of lysergic acid diethyl amide, LSD-25, and
similar compounds which is being conducted by Emory
University School of Medicine in cooperation with the
Bureau of Prisons of the Department of Justice. 1
understand that 1 will be required to undergo a phys-
ical examination, including laborstory tests, in
order to ascertain if I am a suvitable candidate. 1

‘further agree to take the drugs offered me on the day

of the experiment. The procedure, the potential bene-
fits to humanity, and the risk to my health of par-
ticipation in this study have been explained to me by
Dr. , , and 1 understand that there can
be no guarantee that 1 will not become ill as a tesult
of this experiment. ] hereby-freely assume &ll such
tisks of participation in the investigation.

1 further agree to cooperate to the fullest
extent with the personnel conducting the investigation

during the experimental period. 1 understand that

vpon completion of my participation in this experi-
ment, the fact that'1 have thus voluntarily rendered
outstanding service to humanity will be placed in my
official record. 1In addition, 1 understand that each
time I am used as a subject, & sum of $3.00 will be
deposited in my trust fund account. No such deposit
will be made until the Medical Officer has certified
that my participation haes been satisfactory.

In consideration of the money reierred to above,
the other considerations referred to above, and for
other.good..and vasluable- consideration, rteceipt of
which in full is hereby acknowledged by me, 1, act-
ing for myself, my heirs, personal representatives,
my-estate-and my-assigns, -do--hereby release Emory..
University, the doctors, physicians, their assistants
and all others participating in this experimental
program-from all liebility of any kind or character,
including claims and suits .in law or in equity for
damages, .injury or death which may result to me or
to my property from my participation in this experi-

In witness whereof 1 he}eunto set my hand and
affix my seal this the day of. s
1% ‘

SIGNATURE OF INMATE APPLICANT
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Defendants' Exh. 9. The agreement was signed by each participant.
Upon acceptance into the study, each participant was initially
given verying oral dosages of LSD and other drugs. Each partici-
pant was informed of the dosage level in order to acquaint the
participant with the effects of the drugs. If the participant
chose to proceed, he reported on & weekly basis for an experimenta’
session which lasted approximately twenty-four hours. Each par-
ticipant was given varying oral dosages of LSD or other drugs

and then observed énd tested by medical researchers. The objective
signs of drug effect were measured and recorded by one of the

physicians participating in the study, who, gmong other things,

‘took hourly measurements of blood pressure, pulse rate, pupil

diemeter, oral temperature, and hand steadiness. The subjective
mentel effects were assayed on the basis of an interview with

each participant. At the conclusion of a session, the participant
was offered & stipend of $3.00 per session, good-time credit,

and a promise of a favorable recommgndation to the United States
Parole Commission.

Plaintiff Scott became a participant in late 1957. At that
time, he knew the study involved the ingestion of LSD and other
drugs. Scott testified that he signed a éonsent form prior to
his Participation in the study. BHe stated, héwever, that he
¢id not sign the form that was identified by the government's

witnesses, Drs. Pfeiffer and Murphree, as the form used in the

Approved For Release 2008/01/04 : CIA-RDP91 B0O0135R000200330018-6
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study. Scott remzined in the study until late 1958, at which
time he voluntarily left because he was told by a prison staff
person thet "there was more to it [LSD] than meets the eye."
During and zfter the study;'Scott experienced hallucinations

# and flashbacks.

scott testified that he did not learn of the government's

involvement in the study until 1977 when he was shown the book

in Search of the Manchurian Cendidaste by jailhouse lawyer James
Miller. Upon cross-examination, Scott was confronted with a

copy of In Search of the Manchurisn Candidate and admitted that

| the book weas not published until 197%. This inconsistency serves
| to ciscredit generally Scott's testimony.

Plaintiff Knight became & participant in September 1958.
At that time, he was informed that he would be ingesting LSD
and other dfugs. He testified that he underwent an initial trial
period in tﬁe study.' He recalled that he signed a consent form
prior to his participation in the study but wes unable to .recall

whether he signed the versjon identified by Drs. Pfeiffer and

Murphree. Knight testified that he believed the study was being
conducted by Emory University and was unaware of the govetnmenc s
involvement in the study until 1977 when he read a newspaper

artitle concerning the study in The Atlanta Constitution. Knight

stated that he filed his administrative tort claim approximately

Approved For Release 2008/01/04 : CIA-RDP91B00135R000200330018-6
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six months after reading the article. The article, however, was =

published on August 10, 1975, and not in 1977. This fact discred;
its Knight's testimony.

Knight 2lso stated that he felt that the Bureau of Prisons
"let the study go on," that the study was conducted in the pPrison
hospital, that he applied to the prison psychologistAto partici-
pate, and that he believed the Bureau of Prisons would be giving
bhim good-time credit for his participation in the study. These
admissions discredit Knight's testimony that he was unaware of the
government's involvement in the study. During and after the study,
Knight experienced flashbacks and a loss of memory, which he
attributed to his ingesgion of LSD.

Plaintiff Kirk participated in the study from epproximately
1957 until 1959. At the time he applied for acceptance into the
study, he was told that he would be ingesting LSD. Kirk testified
that be did not undergo an initial trial period injthe study.
This testimony is inconsistent with that of plaintiffs Scott and
Knight and Dr. Murphree. Kirk-testified that he signed a consent

form but claimed that the form referred only to the sponsorship

of Emory University and, furthermore, that it was not the form

identified by Drs. Pfeiffer and Murphree." Nevertheless, Kirk
téstified that the study was conducted in the-prison hospital
and that he applied to the prison psychologist to participate.
Despite his awareness of these aspects of the study, Kirk insisted
that_he did not learn of the government's ihvolvément in the study

until. 1977,

ApprovetlzlI For Release 2008/01/04 : CIA-RDP91B00135R000200330018-6
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The court finds Kirk's testimony to be lacking in credibilicy.
1t conflicts with an earlier in-court statement and an earlier
written statement made by Kirk. During the government's presen-
tation of its case, Kirk first testified that he knew that the
study was being ccnducted by Emory University and the federal

government. Kirk later testified that he believgg the study was

being conducted only by Emory and that he was unaware of the
sponsorship of the PHé. But, upon cross-examination, Kirk admitrec
ﬁhat prior to the trial he had attested that at the tﬁme he applieﬁ
to participate in the study, he was told that the study was being
conducted by Emory and the PHS. 1n an attempt to explain this
inconsistency, Kirk claimed that although he read and siéhed this
attestation, he did not mean to make this statement. Rather, he
claimed the affidavit was incorrectly drafted by his attorney.

The court finds Kirk's asttempts to recant his testimony that he
knew f the inv01§ement of the PHS to be unavailing.

Kirk also testified that during and zfter the study Be
experienced flashbacks. And, while participating in the study,
Kirk suffered an injury to his hand, whicﬂ he attributed to the
ingestion of LSD., He left the study due to this injury and, at
that time, believed his mind was not as sharp as it had been prior
to participating in the study. -

After leaving the study, neither Scott nor Knight sought .

medical assistance for their alleged injuries. Kirk did not seek
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medical assistance after 1960, nor did he inform psychiatrists or
psychologists whom he subsequently saw that he had been given LSD.

By the late 1960's, the general properties of LSD, inmcluding

its propensity to cause hallucipations, flashbacks, &nd person- .~

ality disorders, had become 2 matter of public knowledge. Defen-
dents' Exhs. 1lA-F. On August 10, 1975, an article describing the
study conducted 2t the Atlanta Penitentiary wes published. Defen-
daents' Exh. 26. 7t detailed the involvement of Dr. Pfeiffer and
Dr. Bryaﬁ, the prison psychologist, in the study. 1t specifically
stated that the study involved the ingestion of LSD and other mind-
altering drugs Ey prisone; volunteers, that "[t]he National Insti-
tute of Mental Health, & government branch, contributed some of

the funding for Pf:iffer's work ...," and that '"the mediczl directo
of the lﬁureau of Prisons] knew the experiments were going on in
Atlanta, but there are no hints that anyone higher than the local
prison warden had to give permission for them." li; And, Dr.

Pfeiffer published an article in 1960 concerning the study, which

described the methodology of the study.and.specified the identity,

nature, and dosages of the drugs given to the participants. Defen-

dants’ Exh. 12B.

On October 21, 1977, plaintiff Scottlfilgd an administrative
cléip for personal injuries in the émount of 5500,000 with the
Bureau of Prisons. Defendants' Exh.. 6A. Thereafter, on January

10, 1778, the Bureau advised Scott that his claim had been teceived

Approve'd For Release 2008/01/04 : CIA-RDP91B00135R000200330018-6
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Plaintiffs filed the instant lawsuit oneFebruary 17, 1981. !

11. CONCLUSIONS OF LAW

Under the FTCA, a2 tort claim against the UnitedVStates is
barred 'unless it is_ presented in wrztnng to-the- approprzate
Federal agency w1th1n two years-after such claim accrues...."
28.U.S.C. § 2401(b). The question of when & claim accrues within
the meaning of 28 U.S.C. § 2401(b) i's determined-by federal law.
See -Mendiola v. Unnted -States, 401 T.2d 695 (5th Cir. 1968). 1In

the present case, if plaintiff Kirk's c¢laim accrued prior to
October 22, 1975, and if plaintiff Scott's and Knight's claims

accrued before 1676, their suit is time barred.

"The United States as sovereign, is immune from suit save

as. it consents to “e sued, and the terms of its consent to- be

.suved-in -any ‘court define that_court's jurisdiction.to.entertain

the suit.” United States v. Sherwood, 312 U.S. 584, 586:(1941)

(citations omitted). Congress.created a limited -waiver of i

sovereign immunity in the FTCA. United States v. Kubrick, 444

U.5. 111 (1979). That waiver allows suit only on prescribed |

terms and conditibns. Honda v. Clark, 386 U.S. 484, 501 (1967).
Thus, although_the-FTCA ellows suit against the government for
torts committed by its employees while acting within theﬁscope_

of their_emplojment,'the Act specifically requires that -a claim

be presenﬁed to the_apﬁropriate federal -agency within two years

Approved For Release 2008/01/04 : CIA-RDP91B00135R000200330018-6
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of its accrual. Because the TTCA constitutes z waiver of sovereign
immunity, courts should strictly construe the limitation period

established by Congress. See Flickinger v. United States, 523

F.Supp. 1372, 1375 (W.D. Pa. 1981); United Missouri Bank South

v. United States, 423 F.Supp. 571, 577 (W.D. Mc. 1976); Thompson

v. Dugan, 427 F.Supp. 342, 344 (E.D. Pa. 1977).

In the context of medicel malpractice cases,Z/ courts have
held that the tort action does not accrue for statute of limi-
tations purposes until the plaintiff is put on notice of the wrong.'

Waits v. United Stetes, 611 F.24 550, 552 (5th Cir. 1980)(citing '

Urie v. Thompson, 337 U.S. 163 (1949)). "The question of what

knowledge should put a élaimant on notice of the existence of a
viable clzim is not soluvable by any precise formula." I1d. Courts f
considering this question, however, have distinguished between
plaintiffs who are ignorant of the underlying facts of the act

or omission that allegedly caused the injury and those who arte

— 4 s s

ignorant of the legal or medical significance of a known act and
injury.

For example, in United States v. Kubrick, 444 U.S. 111, a

veteran was treated at a Veterans Adminis;rétion (hereinafter
"VA") bhospital in 1968 with neomycin for an infection of the
righi femur. The irrigation of the infected érea with neomycin
led to 2 ringing sensation and sﬁme:loss of bearing in Kubrick's

ears six weeks later. 1In 1969, Kubrick was advised by an ear

Approved For Release 2008/01/04 : CIA-RDP91B00135R000200330018-6 A i
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specialist, who had secured Kubrick's hospitezl records, thaf the
loss of hearing might be due to the neomycin treatment adminis-

| tered at the hospital. Kubr1ck filed for disability benefzts,

I but the VA denied his claim. 1In the course of pursving his
administrative claim in 1971, another ear specialist informed
Kubrick that the neomycin treatmenf had, in fact, caused his
hea%ing loss and that the treatment should not have been adminis-

tered. Kubrick subsequently filed suit under the FTCA.

The Supreme Court held that Kubrlck s claim accrued in 1969

when he was first advised of the probeble lznk between the neo-

mycin treatment and his subsequent loss of hearing. The court

| rezsoned that the statute of limitations is triggered whéh a
plaintiff possesses "the critical facts that he had been hirt and
who inflicted the injury," and not at a later date when he learns
‘thet his iﬁjucy was nggljgently inflicted. 14. at.122-f3.

| Subseéuent to,KuBfick, three district courts have applied

this test to claims brought by confirmed LSD experiment parti-

cipants. 1n Sweet v. United Stafeé, 528'F.Supp. 1068 fD.S.D.
1981), aff'd on other.grounds, 687 F.2d 246 (8th Cir. 1982), the

""plaintiff argued ‘that his cause of action did not accrue until
he was informed .that he had ingested LSD. Rejecting this argument.
“the*district court stated:

Sweet knew the nature of his injuries as early as
September, 1957. Sweet testlfled that while at
Edgewood Arsenal, he suffered & "terrifying exper-
| ience" after drlnkzng the unknown substance a third
! - time. He also testified that he experienced a

Approved For Release 2008/01/04 : CIA-RDP91B00135R000200330018-6
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"flash-back" during the first month or two follow-
ing his participation in the experiments. During
the two-year period between his discharge ... and
te-enlistment (1959-1961), Sweet testified that he
was plagued by & nervous condition that made it
difficult to concentrate on his.work.. Sweet further
testified that following his re-enlistment, he exper-
ienced 2 flash-back at 2 restsurant in Germany in
1961. ‘

Sweet's testimony indicates that he believed
in his own-mind long before October, 1978 that the
cause of his nervous condition was linked to a
drug-he-teceived—at-Edgewood -Arsenal. He- stated
this belief to various doctors on 2t least four
occasions between -1961--and-1976.- More importantly,
in bhis application to the Veterans Administration
dated August &4, 1976, Sweet described the nature
of the injuries for which he was seeking compensa-
tion as:

Nervous condition, stomach condition, dental
conditions, and residuals of hernis operation.
The nerves, stomach and teeth 2re the result

of & drug experiment 1 participated in at George
G. Meade, Maryland, during my first enlistment
with the Army Chemical Werfare Department.

At that time, Sweet certainly possessed the critical
facts-concerning-his-injury and its zlleged cause

"which would prompt a reasonable man to seek legal
advice." ' :

528 F.Supp. at 1072 (citatioms omitted).

Similarly in Loeh v. United States, No. 77—2065-3, slip op.

(S.D. 1ll. January 21, 1982), the plaintiff maintained that his

causé of action did not accrue until he was informed that he had P

received LSD. Nevertheless, the court found

Approved; For Release 2008/01/04 : CIA-RDP91 BOO135R009‘2_003300178-6
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Loeh knew the nature of his purported injury as
early as December of 1957. He testified that he
suffered an extremely frightening experience
while he was at Edgewood Arsenal and that he

was plagued by feelings of numbness, isolation
and subsequently anxiety.... '

. .
rurthermore; it is beyond question that in
June of 1965, when.lLoeh was informed by the
Veterans Administration that his Army records
showed participation in a volunteer medical
research progrem and that he had experienced
2 reaction to & second test for which an anti-
dote was given, Loeh possessed the criticeal
facts concerning his injury and its zlleged
cause sufficient to "prompt a reasonazble man
to.seek legal advice."

at 22-24. Finally, ip Cox v. United States, 513 F.Supp. 564

(W.D. Ky. 1981), the court ruled that the limitations period

under the FTCA began to run when the plaintiff became awzre of

his medical problems and that he had participated in LSD experi-

ments while in the Army. There, the plaintiff was informed on

April 26, 1976, of his participation in the experiment. On May

18, 1977, the plaintiff wrote to the defendant stating that he

was experiencing unexplained medical problems. The court found

that the ‘plaintiff's claim accrued on.May_ 18, 1977. 'In reaching

this conclusion, the court rejected the plaintiff's argument that

the limitations period did not begin to run until the "defendant

had fully discharged a duty to advise plaintiff of the dangerous

propensities of the drugs and to provide medical assistance to

overcome any such effects." 1d. at 565.

: i -14-
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In the present case, the plaintiffs' claims accrued for

purposes of the FTCA's two-year statute of limitations at the

latest in the early 1960's when they possessed the critical facts

that they had suffered injuries from their ingestion of LSD and

other drugs and who inflicted those injuries. Plaintiffs’
testiﬁony indicates that, at the time they participated in the
study, they knew the identity of the primary drug administered.
during the study--LSD--and the nature of jits effects--halluci-
nations and flashbacks. Their teStimony 2lso reveals that they
experienced hellucinations and flashbacks during and after the
study, which they attributed to their ingestion of LSD. Plain-
tiffs' testimony shows tﬁat they knew that the study was being
conducted at the prison hospital, that they initially applied for
acceptance into the study with the prison psycholoégist, Dr. Bryan,
and that they knew they were to receijve good-time credit and a
promise of =a favorable recommendation to the United States Parole
Commission. |

As Judge Catrdozo once observed, "|[w]e are not to close our

eyes as- judges to what we must perceive 25 men." People ex rel.

Alphe Portland Cement Co. v. Knapp, 230 N.Y. 48, 63, 129 N.E. 202,

208 (1920). The court is hard pressed to:belﬁeve that, given the
fofegoing circumstances, the plaintiffs were Unaware of the

govérnment's involvement in the study. 1In light of the evidence
presented by the parﬁies, the court concludes that at the time of

the study or shortly thereafter the plaintiffs possessed
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the critical facts concerning their injuries, its alleged cause,

and the identity of the alleged tortfeasor which would\prompt

reasonable men to seek legal advice. See Sweet v. United States,

528 F.Supp. at 1072; Loeh v*% United States, slip op. at 23-24;

Cox v. United States, 513 F.Supp. at 565.

Plaintiffs’ contention that their cause of actlon did not
accrue until they were informed of the CIA s 1nvolvement in the

8/
study is unfounded.= No such requirement can be gleaned from

the single case, Liuzzo v. United States, 485 F.Supp. 1274 (E.D.
Mich. 1980), cited by the plaintiffs. B

Unlike the plaintiffs in Livzzo, the plazintiffs in the
present cese knew the identity of the alleged tortfeasorQ—the
federel government--at the time they participated in the study.
Plaintiffs testified that they applied to participate in the study
with the prison psychologist, Dr. Bryan, that the study was being
conducted iﬁ_thé pri$on hospitel, and that they were to receive
good-time credit aﬁd'a promise of a2 favorable parole recommenda;
tion. In the court's view, it is not_unréasonable to impose upon

- 3 .
the_plaintiffs,.who . were in. possession of this information, the

obligation to .investigate the legal identity of the tortfeasor.

The court rejects the contention that the plaintiffs' cause of

action did not accrue until they knew which agency of the federal
: 8/ .

government sponsored the study.™ Plaintiffs' failure to seek

relief under the FTCA until nearly seventeen years later is fatal

/.
to their claims.l-[

i . _ ,
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Accordingly, the clerk of the court is DIRECTED to enter

judgment in favor of the defendants.

IT 15 SO ORDERED.

'
:

{ N :
| L
: I_-'

This, the _ - : ‘= day of April, 1983.

. 'f ~
"\_ : [ ;
\ ¢ /{1’ R AN NP Ny

RICHARD C. FREEMAN -
Unjted States District Judge
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FOOTNOTES

1/ The original complaint asserted claims against the United
States of Americe, William Casey, in his capacity as Director of
the Central Intelligence Agéncy, Norman Carlson, in his capacity
as Ditrector of the Bureau of Prisons, and William French Smith,
in his capacity es Attorney General of the United States, undert
the Federal Tort Claims Act (hereinafter "FTCA"), 28 U.S.C. §
1346(b); 10 U.S.C. § 1089; the United States Constitution; and ;
the Nuremburg Code. By order dated September 15, 1981, the court |
dismissed plaintiffs' c¢laim based on the Nuremburg Code and dis- :
missed plaintiff Donn's claim on the ground that he had failed to
exhaust his administrative remedies. By order dated April 13,

1982, the court dismissed defendants Casey, Carlson, ané Smith in
their individual capacities because the defendants had nor been
properly served. By .order dated August 23, 1982, the court dis-
missed pleintiff Melone's clazim due to-his failure to respond to
the defendants’ discovery requests and his status as a fugitive
from federal authority. By order dated January 6, 1983, the court
dismissed the plaintiffs' constitutional cause of action on the
ground that it was berred by the doctrine of sovereign immunity. -~

Defendants’ Answers to Plaintiffs’' Request for Admissions !

v

2/
at 4§ 20.

3/ Dr. Pfeiffer was the principel medical researcher in
charge of the study. He was assisted by Dr. Harry L. Williams.

&/ At the time the study was conducted, a series of articles
was published in the prison magaszine, "The Atlantian," describing
the study. Defendants' Exhs. 10A, 10B, 10C. There is no evidence
in the record that the plaintiffs read any of these articles. ;
Plaintiffs deny having done so. i

5/ Dr. Pfeiffur testified that all participants signed a
consent agreement, of which there was only one. version. That
version was identified by Dr. Pfeiffer and Dr.-Henry Murphree, who
served as a Public Health Fellow in the study, as Defendants'
Exhibit 9. Plaintiffs testified that, while they recall signing
8 consent agreement, they did not sign the sgreement identified
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as Defendants' Exhibit 9. The court finds the testimony of Drs.

t Pfeiffer and Murphree on this issue to be credible and the plain-

tiffs' testimony on this issuve to be lacking in credibility. - Dr.
Pieiffer is_a former department chairman at Emory University and
the U.iversity of Illinois Medicel School. Having observed his
demeanor and listened closely to his testimony, the court believes
that he testified truthfully. Dr. Murphree is the Chairman of the
Department of Psychiatry ar Rutgers University Medical School.

He served as a fellow in the study and has litrle professional
steke in the outcome of this litigation. Whereas, as discussed
infrs at4-7, the plaintiffs' credibility was undermined by various
inconsistencies and admissions.

6/ Defendants were unable to produce the consent agreements
signed by the pleintiffs. Dr. Pfeiffer testified that, when he
moved his office to smaller quarters in 1972, copies of these
agreements were destroyed.

7/ Both parties have anzlyzed the pleintiffs' claims as
slleging medical mzlpractice. Although the government has con-
sistently denied that 2 .doctor-patient Telationship existed between
the doctors conducting the study and the participants, the govern-
ment concedes that, for purposes of the stztute of limitations
issves, the plaintiffs' claims ellege malpractice.

The court notes that at the close of the trizl the pleintiffs’
counsel raised the contention that the plzintiffs had also set
forth cognizable claims against the government bazsed on the alleged
negligent funding of the study, which were not barred by the two-
year statute of limitations. The court finds this contention un-
aveiling. Plaintiffs have cited no authority supporting the impo-
sition of liability for & cause of action based on the negligent
funding of a research project, which is independent from malprac-
tice liability. . Moreover, during the litigation of this case, the
plaintiffs have not challenged the defendants' charscterization of
the plaintiffs’ claims as alleging malpractice. Finally, assuming

arpuendo that the plaintiffs have set forth claims based on negli-
. gent funding which are legally distinct from their melpractice

claims, the plaintiffs have given the court no reason to believe
that such claims would not a2lso be barred by the FTCA's two-year
statute of limitations. The court has concluded infra at 15 that
the plaintiffs knew of the government's involvement 3in the study
at the latest in the early 1960's. This conclusion applies with
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equal force to the plaintiffs' negligent funding claims. Ar that
time, the plaintiffs possessed the critical facts concerning their
injury and its alleged cause which would prompt 2 ressonable man
to seek legal advice.

8/ Plaintiffs also atfempt to avoid the statute of limita-
tions by alleging that the United States concealed the identirty
| of the tortfeasor from them and that they were "blamelessly igno-
! rant” of their injury. First, there is nothing in the record to
| support the pleintiffs' allegation that the Bureav of Prisons
denied that the plaintiffs had been given LSD or that the Bureau
had covertly concezled the information concerning the plaintiffs’
participation in the Atlantaz Penitentiary study. Second, there is
nothing in the record to demonstrate the presence of a latent
injury or an injury of which the plaintiffs were blamelessly
ignorant. :

g/ See Wollman v. Gross, 637 F.2d 544 (8th Cir. 1980); -
i Steele v. United States, 599 F.2d 823 (7th Cir. 1979); West. v.
| United States, 592 F.2d 487 (8th Cir. 1979); Flickinger v. United
| States, 523 F.Supp. 1372 (W.D. Pa. 1981). '

10/ Because the court finds that the plaintiffs' claims are
barred by the FTCA's two-year statute of limitations, the question
whether their claims are 2lso barted by the six month statute of
limitations will not be addressed.
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