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19 Apr*l 19/ 2

CIVIL LITIGATION INVOLVING VICTOR L. ’VIAI\CHET’II

1. On 19 April 137._, newspap ers priz e first accounts of coust "'c‘“ion"
acam:: Victor L. nlarCﬂ;f:.L, a-formex Ag,c:.cy I This Employee Bullictia

is to state the Agency's position in this matt The facts axe in public documants
filed m:‘n Lhe cou:t:, b t E.DlyJ.O"jr.‘eS are cau-:i d n¢ co*nm\_rt on he merits of

L)

S 2. Vlc;or Marx c.1-=LL1 was an nfre-" 201 from Ccto

. ber 1969 He sexved ia a numbar cf different ities, all of w‘x
access to-sensitive information. His nc:u‘; tb_ signment was as’
Assistant to Vice Admiral Rufus L. :Lylcn ien Deputy Dixectox of
}'.ntclllgx.m,c. In this assignment he had access to es spec nlly sensitiv
pertaining to all aspects of the Agenc; j s activities.

3. Mr. Marchettl's eniry on d.."y foliowed zormal p -oca'uf S,

-the signing of a Secrecy Agrcement. Duxing his employment he sigied a
Secrecy Agreements pertaining to special cotegories of mformg.uon. Upon
resi '.:n..i.tlon he signed the regular secrecy oath form. These undertakings are _
conditions of employment and, thercioxe, intzgral parts of his contract of c-;mpmy—' B
- meat. He undertook never to disclose classifiad information, intelligence, or ’
knowiadge except in the perfommance of his cificial duties and vihen spacifically
authorized in writing in each instance by e Duector of Central Inteiligeace ox
nis designated representquwes. ‘ ' ey '

-4, AfC r his r%rmdm in 1969, Mrx. /Iarc’xcm w;ot ‘s book called
The Rope Dancer, which was published in the fa q 1971.. This book i3 not at
issue in the present proceeding, as it did seciil cally disclose Cl&bSu'E(-
information. Howevex, in CCALJ."C\.}.OR AV i &y Mtc:;mm cn publicat
of the book, Mzx. ;\Iarch:':tl had numerous TV and ra d 0 interviews. While t‘m:ee

interviews were ostensibly o giscus he book, more 2 ﬁc‘ moxT2
included discussions oI the Agd *'»c,r, its functios and its role in Govern

about witich Mr. Ma ‘r was increas critical, Su\... criticism in i
not at issue in the p ction, cxcept in inswances wiere it was supposte d by
Mr. \.’Iarcm.ttl s ciscus i of spacific it s which were \,h%med Instunces
of this soxt, while © i > not d sufficiently mvo;t‘...u to
warrant recoursz to nce an intent to u.o..“. eve
I*"er revelations. “ SRR :
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5. In March 197') the Agenc / received a copy of ¢ :m:u.le wrut\.n b v

Vir . Maurchetti which he had simmitted to 1-::10 2l pzrisdical loc :T‘..ult\.-lu;u.d-.‘
The article included cl:w"*“r‘d information wiich ha 1n<,vc.r szfoce been mads
public and which could have been kaown {0 \u . Marcheiti only by reasun of is
Agency employment. It was accompanied vy the uL.lee of a hook which Mx.
Marchetii proposed to wxite as a factu 1 nonfiction criticism of the Agency. The
book outline also proposed to discuss classified information. On caxreiul analysis,
it became clear that the publication of t:uo .,Llwifiad information would ha.*'b o
 scrious and immediate impact on inteiligence scuzces and methods and inter
pational relations. It was obvious that effoxts. bad to be made to preveot thasz
revelations, p.lI‘tl"U..Jx.fY in vigw oi the Director suatato*'y responsibility to
protect intelligence sources and methods from unauthoriz ized cLs\.lo:,u;.,.

-

riminal prosecution comes aiter the evept, it~ .Vduld fail

tion savoived. Court action to compel Mr. Marchetti o
cactual d"luv..l.a\.L. g ©o protect classified inform aation,

6. Because or
to protebt the informa
comply with his cont;
therefore, was deemed
“and prepared a Cd.s se
tractual undertaxin g For such action 0 be effective, the Department of Justice
felt it would be necessary to obiala court actioi before notification to Mr. .
farchetti. The I‘v» .~c.1 Rules of Procedure provide for doing this throuil a

temporary restraining order. The Judge sizned an oxder on 18 April 19/?

which had baen submitted by the Dvpc.wmwh o.‘Ej z2. A sealed exizibit wa

also sumnitted which described tie nature of the 1ge which would be done
~ by publicatica of the *nag- ine article. The order which is geod for oaly i0
days, was sexved on Mr. Marchetti on 1§ April 1972 and the Jud'-)'e set the L:ne )
for a heaxing on the prelimisary injunction for 28 april 1972. This gives Mz,
Maxchatti time to obtain legal advice and prepare his defease. Such a hea *mg
will be in open couxrt except for the treatment of the sealed exnidit, whlcn-‘..'J
".be considered in the pnvacy cf the ]u_c.ge s chamnbers. :

moxe apprepriate. The Department of Justice agre ed -
sesking o Federal court injunction to enforce the con~ -

7. Ka pmlmm.:'.r j injupetion and then a permaneant in .;L.nctzon are
" obtained, they will appiy oaly to the nnorm“um convu ed by the contract of
employmcnt. Mr. Marchesii will be i ction or factual criticism
of the Agency provmed he does uot use in such ¢ s or intexrviews classitied
information which has net been cleared fox such sy the Agenc j. :

DISTRIGUTION: 7ALL EMPLOYEES
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26 April 1972

CIVIL LITIGATION INVOLVING VI C‘TO;\ Lo MAR\_,H"“TTI

1. As noted in the Employee Bulletin of 19 April 1972 on the Victor
L, Marcheiti case, the temporary resiraining order was signed by Judge
Albert V, Bryan, Jr., on 18 April 1972, Since that time, counsel for Mr.
Maxchetti have made various moves to try to have the restraining order dis-
solved, The Circuit Court of Appeals has refused to take the appeal on this -
aspect, . | ' SRR

2, Tne problem which most conceras s the coust now is how to de ]
with classitied evidence which is currently under seal and, therefore, not -
available to anyone without security cleavance, Alter discussions with the

‘court, fouf cefense counscl have now besen cLeaLed xor access.

3. Thc. nnpmtc:xce of the sealed e ":Lbu is that it contamb a class1-
fxed mewmorandum analyzing certain writings done by Mr. Marchletti and des- '
cribing in.detail why some of his disclosures would have an immediate and
serious impact on intelligence sources and methods or on international vela-

- tions, This document is of necessity classified Secret. Having inspected it,
Mr. Marchetti's counsel now states hig wishes to discuss it with prospective
witnesses, The Government offered to clear such witnesses if they were -
clearable and given access on the same terms as those for defense cownsel,
Upon objection by defense counsel the court asked why this would not-sexv
and counsel stated that he did not wish to give CIA the names of pros L:_ecmrc,

- witnesses as this might ecnable CIA to affect tieir testimony, |

_ 4, The Circuit Couwnsie ' M}H‘;@sseﬁ%e—e&ﬁe—W_
cleared will have access to the scc.lec. (,\I ibit ang that the Department of o
Justice has represented to the court that CIA will have no contact with pmspec

tive witnesses ox try in any way to intiuence their position,

FOR UFFM" "Sﬁ C?iLY
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5. Ifan Amncy eim ployce receives a commumcamon of an'r sort 1"0“1' '
a person identi{ied as a prospective witness, he must state that under dirce- .
tions {rom the court he cennot discuss the case in any manner and that the

prosr)\,cuvc witness must have no further contact with the Agency or with auny /‘ o

of its c,mployecb,, The Agency employee must also immediately inform the

‘Office of the General Counsel of such communication,.

DISTRIBUTION: ALL EMPLOYEES

CITTTUROR OFFICIAL USE G
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2adguaT: 'ns

cwiL LITIGATIO\I INVOLVINC— VICTOR L, MARCHETTL

1, ’I’he o.,epmxr deve‘o:mc‘nts inthe case of VlCtOI‘ L \/farchet“l were
: 'de:.c:.med in Employee Bulietins of 19 April and 26 April at which point a
..Temporary Restraining Order was still in eifect preventing Mr. Marchetti - -
from discus'sing’ or publishing on the subject of intelligence without clearance -
from the Agency. A hearing was held before judge Albexrt V. Bryan, ., in
the United States District Court, Alexandria, Virginia, on 15 May 1972 as a
basis for cdetermining wizether a preliminary injunction and a2 permanent in- .
junction should replace the Temporary Restraining Order, Two witnesses
appeared for the Government, - oo S

2, Mr. Osborn, Director of Secu“xty, testhod concerning L\L

Marchetti's appearances on radio and TV subsequent to the publication of
his novel, The Rope Dancer, Mr. Osborn identified specific items . mentioned "

: by Mr, Marchecti in those.appearances waich were classified, The purpose
of this testimony was to show a course of action on the paxrt of Mr. Marchetti

~ indicating a willingness to discuss information pertaining to the Agency with- '

" out prior clearance but this testimony was for this purpose only and was not
the information on which the Government relied in requesting the injunction,. o
Such reliance was placed cn the affidavit of Mr. Karamessines, Deputy D;zembr o
for Plans, which described the immediate impact on inteliigenc e sources and
methods and international relaticns which would resuit from the publication ol
Mz, Marchetti's article, "Twilight of the Spooks,"” This had been submitted ‘
by Mr. Marchetti's own admission to six publishers as well as ESQUIRE with-

- out clearance by the Agency. Mr, Xaramessines testified in closed court in
further developmenrt of the argument ;hat grave damage would be done by such ;
publication. : : : N : '

3, Thé reason for preseating This evidence arose out of the fact that
the normal remedy for breac h of contract is an award of monetary damages,
Mr. 'Karameastn\_b evidence was cdesigned to demonstrate that financial
compensation was completely inadequate and ]LSthed the u.uusual remeoy
‘of equitable rehg_r dhrough an injunction, y

FOR OF l 1AL US‘.O‘”{
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.4, uef°nse counsel tried to cross-examine both Mr, Osborn a'1d
\L . I\Zl...amc:ao ines to derncnstrate that che ciassifications were @rroneous
and the damage which would be done by the article submitted for publication
'was not as serious as asssrved by M Karamassines;~ The-judge refused
to permit questioning on eicher point and his ruling, therefore, eiiectively

: -prchbueu the defense irom cziling wnnesseb they suid were available who
-would attack the validity of the classiiication and the assertidns of damage. -

" 35, Defense counse 1 put Mr. \/Tar\.n,m on t‘le stard as the only defen.,e

witness. He made a statement saying his purpose in talking and writing about
telligence was to criticize certain aspects of U, S. Government intelligence

c.cunnes as he felt from his er’tmoy ment he was in a position to talk authorita-
tively on the subject, On cross- examination he admitted signing the secrecy
ag-‘eornencs, that some of the information hie had used was obtained while he .
was employed by CIA, and that he had not submicted to the Agency I his oubhsred
" novel nor the article waich ke had given'to the various publishers,

6. At the ead of Ths ‘hearing, ]ud'ra 3ryan issued a pr*limina*y injunc-
tion giving defense time to furnish certain information they wan ited to get iato

the record for appea:, On 19 May, Judge L-*yan issuad a permarent injuncsion - .

acceoting the Government's thaory that Mr. Marchetti had contracted not to
publish oa the subject of inteiligence without clearance with the Agency as to
c,.uss;necn"-mormc.:;on, In the event Mz, Marchetti did not COLL.UI‘] e could
bz hald in contempt Of court and Zfined or imprisoned, If he complies and
submits his wntmgb to the Agency, only classified information therein can
@ prohibited and ke is free to publish whatever criticism he wishes subject
to that restriction, L o

7. Mr, Marchetti has med notice of epoeal in the ClI‘CU.lL Cou of
‘Appeals for the Fourth Circuit, Oral armmer*t thereon is now set fo,. '
31 May 1972 in Baltimore, Mary 13“6.. 1 R

DISTRIBUTION: ALL EMPLOYEES
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Hoadquar'e*rs

EMPLOYEE BULLETIN

13 Sepfember 1972
CIVIL LITIGATION INVOLVING VICTOR L. MARCHETTI

" 1; The C1rcu1t Court of Appeals for the Fourth C1rcu1t on 11 September
‘affirmed the trial court's decision requiring Mr, Marchetti to comply with the
‘terms of his secrecy agreement with CIA, '

2. The opmxon states as follows:
‘Conclusion

For the stated reasons, our conclusion is that the secrecy
agreement executed by Marchetti at the commencement of his em-
ployment was not in derogation of Marchetti's constitutional rights.

Its provision for submission of material to the CIA for approval
prior to publication is enforceable, provided the CIA acts promptly

' hpon such submissions and withholds approval of publication only of
information which is classified and Whlch has not been in the pubhc o
domain by prior dlsclosure. : : '

‘ 3.. This is the first judicial recognition and enforcement of the Agency's

. secrecy agreement, the validity of which the Court accepted as needed to carry
out the Director's responsﬁuhty for the protection of intelligence sources and
methods, The technical requirement for Mr. Marchetti to submit his manuscript
for review by the Agency prior to publication, however, does not prevent him .
from writing critical articles about the Agency, nor has the Aoency ever con- ‘
tended that 1t w ould or should, :

4. Mr. Marchetti may now appeal the case to the U, S, Supreme Court, .
The steps required to have a case heard by the Supreme Court are quite in-
‘vol¥ed, and we are not able t6 pradict whethar the Supreme Courr w111 grant
the neces sary writ of certiorari. SR
G wl)’ o /ﬂ‘c '//-/ /97
DISTRIBUTION: ALL EMPLOYEE T
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Subj

4

Restraining order'in Marchetti case

Ref T (a) Legal Adviser to Chmn JCS memo of 12 June 1972 to JAG

1. Reference (a) requested conments on the use ‘of secrecy agreements in
contracts with intelligence spetialists in DoD simiIar to those considered
in the Marchetti case which was dtt8ched. .

2. The Narchetti case involved a former Central Intelligence Anency (CIA)
employee who had signed a "secrecy agreement" upon application for CIA
employment, signed a second such agreement upon entering his employment, ~
end signed a ''secrecy oath" upon termination of his employment.{gThe_first'.
‘'document provided for the confidentiality of the employment process.. The -
later two documents contained the provision, in general terms, that he o
would not divulge or reveal any classified information, intelligence, or
knowledge, except in the performance of his official duties and the laws of
the United States, wlthout the express written comsent of the CIA, ‘ ‘
.Marchetti, thereafter, authored an article entitled "Twilight of the Spooks"-
and signed a contract for its publication withcut permission from the CIA,

The United States brought an action to enforce specific pcrformance of the
secrecy agreement, . . -

3. In arriving at the conclusion that Marchetti's employment contracc o
constituted a relegation or waiver of his First Amendmant riOhts, the deoe, L
cited no authority. An individual may waive various constitutional rights, .
subh as the right against self-incrimination, the right to a trial by jury,. . .
end the right to demand the issuvance of a search warrant. The fundamental ..

2 * . rights secured by the First Amendment, however, are not traditionally ... . -

- viewed as rights which may be similarly 'waived" by the individual; S
According to the great weight of authority, the First Anendment does mot -
establish an absolute right,.b;t, rather, its protection is dependent uponn
the circumstances surrounding the conduct in question such as time, place,
end subject matter. . In the context of this case, those circumstances - e
fnclude public employment conditioned upen the execution of the secrecy .
agreaments, The adage that one has no constitutional right to public ,
employment, is still cited for the general proposition that an individual = =
must comply with the employment terms established by the Government. Yet, "
the thrust of that adage has been seriously quealified by various decisions
holding that those terms must be reasonable and nondiscriminatory. [See
Bazocett v. Dullitt, 377 U.S. 360, 280 (1964); Cramp v. Board of Pub.’ :
Instruction, 368 U.S. 278, 284 (1961); Slochwer v, Board of Hicher Educ.,:. .

e % - _,-—,25/

W 47 CO/? C(xv/t/<, \73;:/ /0/3//*7)
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350 U.S. 551, 555 (1956); Wieman v. Updegrzaff, 344 U.S. 183, 191-192 (1952);
Schult~ v. Palmbers, 317 I.Supp. 659 (D. Wyo. 1970); Norton v. Blaylock, 285
F.Supp. 659 (W.D. Ark. 1968); Parker v, Board of Educ., 237 F .Supp. 222 (D,
Md, 1965), aff'd, 348 F.2d 464 (4th Cir. 1955), waect denied, 382 U.S, 1030
(1966) .} Employment terms affecting First Amendment rights are particularly
subject ‘to, divergent Judicial approaches. Thus, 1t has been said-

It 15 established by now that a State may not constitu-"
tionally impose. arbitrary or discriminatory employment .
criteria and may not in general condition pubdlic
employment upon the willingness of an employee or would=
be employee to forego the exercise of rights protected
by some of the first ten emendments to the Constitution
as brought forward into the l4th Amendment. (Norton v,
Blaylock, supra at 662 ) ‘

On the othexr hand, it has elso been said:

No unconstttutionality results where the right of free
. speech 18 reasonably curtailed as a prerequisfte to
continued govermment employment. (Parker v. Board of »
: Educ., supra st 229; see also Schultz v. Palmbere, subra
R at 664.) L : :

Use of the secrecy agreements can be regarded to be consistent with the '

" above-cited cases if they are upheld as a reasonable means for the accomplish=-

ment of a legitimate objective. Disclosure of classified information
concerning national security or classification procedures would obviously be
detrimental to the public interest under certain circumstances, and the

~eecrecy ‘agreements can reasonably be viewed as an appropriate measure -
intended to avoid such compromises., :

4. 1In this respect it was held that the First Amendment does not protect a -
Federal cmployee against removal from employment for violating the confiden~
tiality of department records. [Imanarelli v, Morten, 327 F.Supp. 873 (E.D.
Piun. 1971).] Accordingly, it is considered that a viable legal arguxment is
available in support of the use of secrecy agreements. - As a caveat, however,
it is impossible to predict whether the raticnale of the Marchetti opinion
will be uniformly adopted and whether such agreements would be enforced under
all circumstancee. - -

5. Some general comments on the structuring of the proposed secrecy agree-t-
ments are considered nppropriate. h

a. Since the secrecy agreements are intended to restrict the epeech of
Federal employees, it is imperative that they narrowly define the prescribed
activity with as much precision as feasible, In considering language used in
loyalty oaths, required as a condition precedent to Goverrment emplecywant,
the Supreme Court has emplasized that such provisions must contain "terms
susceptible of objective measurement," expressino an ascertairabies standard

' ‘ ‘ - R
. S AN
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. W
of couduct., (Jees Banzett v. Bullitt, euprz; Crarm v. Board of Pub. Instrucs’
tion, sunra.) The eagrecments Bet forth in the suajch oplnion uppear to be
Sufficiently definitive. ) S R A

b. Since the law of contracts 1is 1nvolved, it should be noted that the .. -
Ysecrecy oeth" executed upon terminztion of employment, as set forth at
pages 3 through 5 of the Marchetti opinion, would not by itself impose any )
contractual obligation upon the cmployea.. The Govermment does not offer any
consideration in return fox the promises made by the employee in that oath,
and in the absence of any quid vro quo, those promises would not be enfcrccable.
The "secrecy agreements" set forth at pages 2 and 3 of subject opinion, do -
establish an enforceable obligation upon the employee since the consideration
for employment aud his employment was, in fact, conditioned upon compliance.
with those prcvisions. Accordingly, primary attention should be directed to
those agreements., The secrecy oath or a similar document, however, may be
usad as an advantageous means to confirm the employee's recognitlon of the.
obligations which he did assume upon the execution of the ggreements.

¢. As a final ﬁote; there is no compelling legal reason to.ihclude a
subseription to an oath in any of the documents set forth in subject opinion.";f"
Execution by &ignature alone is adequate. : S

6. According to informal communications with the U, S. Attorﬁe§ s Office in
Alaxandria, an appeal of the permanent injunction granced in subject case has
been docketed. : ‘ . : CoL

Captm. *AGC,U.8 Navy
© Assista :1 sudige nﬂ' ocate Ger@tn&

: vil Lew) - e L
.-(..Ch = ] ) . _,__',..z:m:;:ﬁ)ﬁdsé&'ag S '

Prepared by: ‘
MomeRmen ety
Rm. 2511--ARLX--Ext. 43555 fSAG7) .
8 September 1972 ‘,,,__‘-gé-’

STAT -~ e
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. MEHORANDUM FOR THE DEPUTY TO THE.DCI FOR THE INTELLIGENCE COMMUNITY =

SUQJECTfffgéﬁﬁéfa?ft egIé;ﬁASourééﬁvé;d_Meiﬁbds¢as“Emp159§é*1n the
s o pi.  Secrecy Agreement ReqqirementainuEgggUtiveROrqep'J}QQS'

.
.
. o

“7" 1. . Pursuant. to your vequest; please find attached a summary of the L
. Department of Defense position on the legal and practical considera- .-
tions involved in the:/question of whether secrecy agreements should
* encompass 311 sources and methods or jist classiffed sources and = -
- methods. This has been prepared at our request by the Defense. Intellf
- gence Agency. General Counsel.. e e e

. 2.°T have taken the liberty of preparing.a proposed-draft of a--
letter from you or the Director of Central Intelligence to the - S
- .. Attorney General requesting his opinfon in this matter to which can .
. ... be appended the respective Department of Defense and.Central Intelli- -

;/-'gence Agency positions on this question. =~

STAT® - "

Enclosures a/s

STAT - :smc:2 Sept 76:DIAGC:73945

-~ OSD Record Copy L
Signer's Copy =~ - .
DIA CS Comeback Copy w/o Encls. - -

. DIA File Copy E—— o

DIA GC Chron Copy. .-

7 \RETURN FOR FILING = =~
7770 DIA GENERAL .COUNSEL
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WASHINGTON. D.C. 2030

U-266/AGC : i - 8 September 1976
MEMORANDUM OF LAW FOR THE DEPUTY TO THE DCI FOR THE INTELLIGENCE COMMUNITY

SUBJECT: Department of Defense Position on the Scope of the Téfm
Sources and Methods as Employed in the Secrecy Agreement
Requirement in Executive Order 11905 . -

The Department of Defense (DoD) takes the position that the term intelli- .
gence sources and methods as employed:in paragraph 7. of Executive Order
(E.O0.) 11905 must be read to refer ohly to classified intelligence sources
and methods for the following reasons:™ -

1. The U.S. Court of Appeals for the 4th Circuit opinion in the ‘
Marchetti case is construed to stand at least in part for the proposition
that only classified intelligence information containing sources and
methods is protectable under a secrecy agreement because of the First
Amendment rights of the U.S. Constitution and only classified intelligence
information containing sources and methods would be protectable from
publication by judicially imposed restraint. The opinion of the Circuit
Court provided in part: ' » -

"As we have said, however, Marchetti by accepting employment

with the CIA and by signing a secrecy agreement did-not

surrender his First Amendment right of free speech.” The agree-
ment is enforceable only because it is not a violation of '
those rights. We would decline enforcement of the secrecy

oath signed when he left the employment of the CIA to the extent’
that it purports to prevent disclosure of unclassified informa-
tion, for, to that extent, the ocath would be in contravention

of his First Amendment rights. - S

Thus, Marchetti retains the right to speak and write about
the CIA and its operations, and to criticize it as any other
~ citizen may, but he may not disclose classified informgtion
- obtained by him during the course of his employment which is
not already in the public domain."

2. The fact that several U.S. District Courts may be willing to allow
withholding of unclassified intelligence information containing sources and
methods when requested pursuant to the Freedom of Information Act (5 U.S.C.
552) is not considered sufficiently persuasive authority to support an
assumption that the same reasoning would be accepted in the Pre-publication
restraint context especially in view of the Supreme Court's historical
reluctance to allow any pre-publication restraint. (See generally New York
Times Co. v. United States, 403 U.S. 713). '

'
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The opinion opened as follows:

"We granted certiorari in these cases in which the United
States seeks to enjoin the New York Times and the Washington
Post from publishing the contents of a classified study
entitled "History of U.S. Decision-Making Porcess on Viet
Nam Policy." POST, pp. 942, 943. _ '

‘Any system of prior restraints of expression comes to this
Court bearing a heavy presumption. against its constitutional
validity.' BANTOM BOOKS, INC. v. SULLIVAN, 372 U.S. 58, 70
(1963); see also NEAR v. MINNESOTA, 283 U.S. 697 (1931). -
The Government 'thus carries a heavy burden of showing justi-
fication for the imposition of such a restraint.' ORGANIZATION
FOR A BETTER AUSTIN v. KEEFE, 402 U-S. 415, 419 (1971). The
District Court for the Southern District of New York in the
NEW YORK TIMES case and the District Court for the District of
Columbia and the Court of Appeals for the District of Columbia
Circuit in the WASHINGTON POST case held that the Government
~had not met that burden. We agree." -

Mr, Justﬁce White, in a concurring opinion, summed Up the essence of this
case as follows:

"The Government's position is simply stated: The responsi-
bility of the Executive for the conduct of the foreign

affairs and for the security of the Nation is so basic that

the President is entitled to an injunction against publica-

tion of a newspaper story whenever he can convince a court

that the information to be revealed threatens ‘grave and
irreparable’ injury to the public interest; and the injunction.
should issue whether or not the material to be published is _
classified, whether or not publication would be lawful under
relevant criminal statutes enacted by Congress, and regardless ‘
of the circumstances by which the newspaper came into possession
of the information. '

At least in the absence of legislation by Congress, based on
its own investigations and findings, I am quite unable to
agree that the inherent powers of the Executive and the
courts reach so far as to authorize remedies having such
sweeping potential for inhibiting publications by the press."

3. The Intelligence Community has been able to 1ive with and adhere to
the idea that classification is the criteria to be employed in the pro-
tection of sensitive information and any effort to seek to enhance the
Government's ability to withhold additional information at this late date
and in the present political climate must be approached with the utmost
caution. By not appealing the U.S. Federal District Court's decision in
the case of U.S. v. Jarvinen the Central Intelligence Agency (CIA)/
Director of Central Intelligence (DCI) set a. precedent in 1952 which is

2
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considered to be'equa11y valid in 1976 and as warranting continued adherence
(see Guide to CIA Statutes and Laws (1970), footnote 21 at page 16).

"Since the intelligence source was hardly a secret one and
since no classified information was involved, an appeal, risking
an adverse decision in terms harmful to the exercise of the
Director's responsibility to protect sources and methods in -

. the future, was not warranted. Pardon was sought, and granted
by President Truman on December 16, 1952. (The subject of
the prosecution) was acquitted. United States v. Jarvinen,
No. 48547, October 1952 (unpublished)." .

As late as 8 March 1971 the DCI, Mr. Helms, issued a classified United
States Intelligence Board memo entitled "Guidelines Governing Disclosure
of Classified Intelligence, the contents of which are believed supportive
of the argument that classification of Sources and methods has been
traditionally required in order to insure their protection, »

4. The relationship between the President, National Security Councit-
(NSC) and DCI as spelled out in the National Security Act of 1947 (50
U.S.C. 402, 403) as well as the manner in which this legislation has been
implemented by practice during the last 30 years should be considered.

The fact that the NSC advises the President and that the DCI 1is under the
NSC and performs its coordination under the direction of the NSC, suggests
that the DCI is subject to greater Presidential supervision and control

and enjoys less independence then might appear at first -blush. The DCI's
responsibility for the protection of sources and methods .from unauthorized
disclosure is considered to carry with it, by implication, the words "as
determined by the President”. DoD believes that the 'President through

the classification system, which is currently spelled out in E.O0. 11652,
has prescribed the exclusive system and criteria to be employed by the
Executive Branch of the Government in connection with the protection of
sensitive intelligence sources and methods. The President has included
specific reference to intelligence sources and methods in this E.0. and .
is felt to have further circumscribed the DCI's responsibility in this area
by the language contained in section 9 of E.0. 11652. : -

5. . There is no question that the DCI has an administrative responsi-
bility under the provision of the National Security Act; therefore it is
considered appropriate that a Director of Central Intelligence Directive
(DCID) be employed to implement the secrecy agreement provision of E.O.
11905. However it is considered vital that it be appreciated that the DCID
will be applicable throughout the Executive Branch of ‘Government and its
affect will not be merely limited to laying the foundation for pre-
publication judicial restraint. Rather it will be cited as the basis for
imposing a condition precedent to somé Federal employment, may become the
basis of adverse administrative action against Federal employees and be
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employed as a form of notice of the possibility of criminal prosecution.
It will apply to those persons in the Federal employ who run the gamut
from the unique status of those employed by CIA and the National Security
Agency (NSA) through excepted service employees at such places as the .
Defense Intelligence Agency, regular Civil Service employees and include
quite possibly some of those who are members of unions. It would also
of course be binding on members of the military service. The potential
problems which might arise under the varying conditions of employment of

these various categories of people is not a matter which is believed to
have been explored to date. A

6. DoD insistence on the continued application of the classification
criteria is believed to be further supported by the language in the White
House proposed and Justice Department reviewed legislation amending the
National Security Act of 1947 which was announced by the Attorney General
at the White House Press Conference at which E.0. 171905 was made public,
The language employed in the criteria describing positions of special trust
in the proposed E.0. intended to replace E.0. 10450 which is currently
being circulated for comment by the Office of Management and Budget also
tends to support the DoD position. Both of these documents speak in terms
of classified intelligence information containing sources and methods.

7. Finally, it is suggested that considerations of consistency would
encourage if not dictate that the information to be protected would be so
defined as to provide Government with the maximum number of possible
alternatives (i.e. prior restraint, adverse administrative action, criminal
prosecutions, etc.) as might be available to it under the Taw.

FOR THE DIRECTOR:

\_// General Counsel o
_ Defense Intelligence Agency

¢
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SUBJECT oD Position on the Scope of the Term Sources and Methods as Employed in the
Secrecy Agreement Requirement in E.0. 11905 ' :

REMARKS : .
1. BACKGROUND: At a meeting of intelligence lawyers called by the DDCI at his
office on Thursday, 26 Aug, Admiral Murphy decided on the recommendation of
DoD that the question of whether the term sources and methods as used in E.O.
11905 included all sources and methods as advocated by CIA or only classified
sources and methods as suggested by DoD, be referred to the Attorney General
for his opinion before the DCID on secrecy agreements is promulgated. Admiral
Murphy further indicated that he wanted both positions included in the request
to the Attorney General. ' .

<

2. DISCUSSION: Attached for signature is a memorandum to Admiral

Murphy forwarding a summary of the DoD position prepared by the DIA GC at the
request of OSD and a draft of a proposed letter from the DDCI to the Attorney
General requesting his opinion on this question.

STAT

u General Counsel, DIA

|
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