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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA
JAMES MADISON PROJECT,
Plaintiff,
v, Civil Action Ne.: 08-0708 (JR)

CENTRAL INTELLIGENCE AGENCY,

Defendant.

DEFENDANT’S MOTION TO DISMISS OR ALTERNATIVELY
MOTION FOR SUMMARY JUDGMENT

Defendant, the Central Intelligence Agency (“CIA™), through its undersigned attorneys,
hereby respectfully moves the Court, pursuant 1o Fed. R. Civ. P. 12(b)(1) and 12(b)(6), to dismiss
the complaint herein on the basis that the Court lacks jurisdiction and Plaintiff has failed to state
a claim on which relief can be granted. Alternatively, Defendant moves, pursuant to Fed. R. Civ.
P. 56, for summary judgment on the grounds that no genuine issue of material fact exists and that
therefore, Defendant CIA is entitled to judgment as a matter of law. In support of this motion,
the Court is respectfully referred to the accompanying Memorandum of Points and Authorities
in Support, Statement of Material Facts To Which There Is No Genuine Issue, and Declaration of
Delores M. Nelson attached hereto. A proposed Order is attached.

Respectfully submitted,
Is/

JEFFREY A. TAYLOR, D.C. BAR # 498610
United States Attorney

!

5/
UDOLPH CONTRERAS, D.C. BAR #434122
Assistant United States Atforney
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ot

fSi

JUDITH A, KIDWELL

Assistant United States Attorney

555 Fourth Street, N.W.- Civil Division
Room E4905

Washington, D.C. 20530

(202) 514-7250
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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA
JAMES MADISON PROJECT,
Plaintiff,
V. Civil Action No.: 08-G708 (JR)

CENTRAL INTELLIGENCE AGENCY,

Defendant,

R N e

STATEMENT OF MATERIAL FACTS ASTO
WHICH THERE IS NO GENUINE ISSUE

Pursuant to LOVR 7{h), Defendant, Central Intelligence Agency (“CIA™), hereby submits
the following statement, which is supported by the Declaration of Delores M. Nelsen, Chief of
the Public Information Programs Division, Information Review and Release Group, Information
Management Services, Office of the Chief Information Officer (“Nelson Decl.”).

1. By letter dated October 18, 2007, Plainuff submitted a FOIA request to the CIA for the
following records:

copies of all internal Central Intelligence Agency (“CIA"),

documents pertaining o discussions concerning the decision

to initiate an internal review of the operations of the CIA’s Inspector General

(“IG™), John Helgerson, and of the 1G’s Office as a whole.

Nelson Decl. 9 15, Exhibit A,

2. By letter dated November 5, 2007, the CIA acknowledged Plaintiff’s request and
assigned it reference number F-2008-00103. Nelson Decl. ] 16, Bxhibit B. Additionally, the
CIA granted Plaintiff’s request for a fee waiver, but denied Plaintiff’s request for expedited

processing. [d.
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3. By letter dated March 3, 2008, the CIA informed Plaintiff’s counsel that Plaintift’s
request was still being processed, and that the CIA was unable to give Plaintiff a definite date for
completion as had been discussed with Plaintiff’s counsel by telephone on February 21, 2008
Nelson Decl. 9 17, Exhibit C.

4. On April 21, 2008, Plaintiff filed the complaint herein. See Docket No. 1.

5. In early July 2008, in accordance with its procedures, the CIA concluded its processing
of Plaintiffs request. Nelson Decl. 9 19. The CIA conducted diligent searches of relevant
systems of records that were reasonably caleulated to discover any records concerning the
decision to initiate an internal review of the operations of the CIA’s Inspector General. Id.

6. The CIA’s search for records responsive to Plaintifl’s request included the Director of
Central Intelligence Agency (“DCIA”) area, which includes the records systems of the DCIA
Action Center, the independent offices of the Office of Inspector General (“O1G™), the Office of
General Counsel, and the Office of Public Affairs. Nelson Decl. § 19. These CIA components
used a variety of search terms reasonably caleulated to locate information responsive to
Plaintiff’s FOIA request, including the following terms: “internal review of operations,” “CIA’s
Inspector General,” “John L. Helgerson,” “OIG,” “Office of Inspector General,” “OIG internal
review,” and “Deitz review.” Jd.

7. The CIA’s reasonable and diligent searches failed to locate any records concerning the
decision to initiate an internal review of the operations of the CIA’s Inspector Gencral and thus,

failed to locate any records responsive to Plaintiff’s FOIA request. Nelson Decl. 19
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8. By letter dated July L1, 2008, the CIA informed Plaintiff’s counsel that the CIA was
unable to locate any records responsive to Plaintiff’s FOIA request. Nelson Decl. § 19, Exhibit
B

Respectfully submitted,

/sf

JEFFREY A. TAYLOR, D.C. BAR # 498616
United States Attorney

s/

RUDOLPH CONTRERAS, D.C. BAR #434122
Assistant United States Attormey

/s/

JUDITH AL KIDWELL

Assistant United States Attormey

555 Fourth Street, NW .- Civil Division
Room E4905

Washington, D.C. 20530

(202) 514-7250
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UNITED STATES DISTRICT COURT
BISTRICT OF COLUMBIA
JAMES MADISON PROJECT,
Plaintiff,
v, Civil Action No.: 08-0708 (JR)

CENTRAL INTELLIGENCE AGENCY,

Defendant,

MEMORANDUM OF POINTS AND AUTHORITIES
N SUPPORT OF DEFENDANT’S MOTION TO DISMISS
OR ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT

Defendant, Central Intelligence Agency (“CIA”), through undersigned counsel,
respectfully submits this memorandum of points and authorities in support of its motion to
dismiss or alternatively, motion for summary judgment.

i. INTRODUCTION

Plaintiff brought this action pursuant to the Freedom of Information Act ("FOIA”), 5
U.5.C. § 552, challenging Defendant’s failure 1o timely process and respond to its FOIA request
for “copies of all internal CIA documents pertaining to the discussions concerning the decision to
initiate an internal review of the operations of Mr. Helgerson, and of the OlG as a whole.”
Complaint (“Compl.”} 41 15-19. The declaration of Delores M. Nelson demonstrates that the
CIA conducted a diligent search of its records systems reasonably calculated to discover records
responsive to Plaintiff’s FOIA request. However, the CIA found no records responsive o

Plaintifl’s request.
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i1, PROCEDURAL AND FACTUAL BACKGROUND

Plaintiff filed this action on April 21, 2008, seeking access to records pertaning to
discussions concerning the decision to initiate an internal review of the operations of the CIA’s
Inspector General (“1G™), John Helgerson, and of the IG’s Office as a whole, Compl. 9 15-19,
By letter dated October 18, 2007, Plaintiff had submitted a FOIA request to the CLA for copies of
all internal CIA documents pertaining to discussions about this decision. Nelson Decl. 15,
Exhibit AL

By letter dated November 5, 2007, the CIA acknowledged Plaintiff’s request and assigned
it reference number F-2008-00103. Nelson Decl. § 16, Exhibit B. Additionally, the CIA granted
Plaintiffs request for a fee waiver, but denied Plaintiff’s request for expedited processing. Id.
By letter dated March 3, 2008, the CIA informed Plaintiff’s counsel that Plaintiff’s request was
still being processed, but that the CIA was unable to give Plaintiff a definite date for completion
as had been discussed with Plaintiffs counse! by telephone on February 21, 2008. Nelson Decl.
9 17, Exhibit C.

In response to Plaintiffs FOIA request, the CIA conducted diligent searches of relevant
systems of records that were reasonably calculated to discover any records concerning the
decision to initiate an internal review of the operations of the CIA’s Inspector General. Nelson
Decl. 4 19, The CIA’s search for records responsive to Plaintiff’s request included a number of
records systems and the use of a variety of search terms reasonably calculated to locate
information responsive to Plaintift’s FOIA request, /d.

In early July 2008, in accordance with its procedures, the CIA concluded its processing of

Plaintiff’s request. Nelson Decl. § 19. The CIA’s searches failed to locate any records
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responsive to Plaintiff’s FOIA request. Nelson Decl. 9 19. By letter dated July 11, 2008, the
CIA informed Plaintiff’s counsel that the CTA had been unable to locate any records responsive
to Plaintiff’s FOIA request. Nelson Decl. 119, Exhibit D.

11, LEGAL STANDARDS OF REVIEW

A. Motion to Dismiss Under Rule 12(b)(1)

A motion under 12(b) 1) “presents a threshold challenge to the court’s jurisdiction.”
Huase v. Sessions, 835 F.2d 902, 906 (D.C. Cir. 1987). "In reviewing a motion to dismiss for
lack of subject-matter jurisdiction under Fed. R. Civ. P. 12(b)(1). the court must accept the
complaint's well-pled factual allegations as true and draw all reasonable inferences in the
plainttf's favor." Thempson v. Capitol Police Bd., 120 F. Supp. 2d. 78, 81 (D.D.C. 2000)
(citations omitted). "The court is not required, however, fo accept inferences unsupported by the
facts alleged or legal conclusions that are cast as factual allegations.” Rann v. Chao, Dep't. of
Labor, 154 F. Supp. 2d 61, 64 (D.D.C. 2001} (citations omitted), affirmed. 346 F.3d 192 (D.C.
Cir. 2003), cert. denied, 543 U S, 809 (2004). In addition, "[o]n a motion to dismiss pursuant to
Rule 12(b)(1), the plaintiff bears the burden of persuasion to establish subject-matter jurisdiction
by a prependerance of the evidence." Thompson, 120 F. Supp. 2d at B1.

A court may resolve a motion to dismiss for lack of subject matter jurisdiction under Fed.
R. Civ, P. 12(b)(1) in two ways, First, the court may determine the motion based solely on the
complaint, Herbert v. National Academy of Science, 974 F.2¢ 192, 197 (D.C. Cir. 1992).
Alternatively, to determine the existence of jurisdiction, a court may fook beyond the allegations
of the complaint, consider affidavits and other extrinsic information, and ultimately weigh the

conflicting evidence. Id,
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B. Mation to Dismiss Under Rule 12(B}(6)

On a motion to dismiss for failure to state a claim upon which relief can be granted
pursuant to Fed. R. Civ. P. 12(b)(6}, the Court will dismiss a claim if a plaintiff’s complaint fails
to plead “enough facts to state a claim to relief that is plausible on its face.” Bell Atlantic Corp.
v. Twombly, — U.8. —, 127 8.Ct. 1955, 1974 (2007} (clarifying the standard from Conley v.
Gibson, 355 U.S. 41, 45-46 (1957)); see also Aktieselskabet v. Fame Jeans, Inc.~-F.3d--, 2008
W1 1932768 (D.C. Cir. Apr. 29, 2008); In re Sealed Case, 494 F.3d 139, 145 (D.C. Cir. 2007)
(citing Twombly). Hence, the focus is on the language in the complaint, and whether that
tanguage sets forth sufficient factual allegations to support a plaintif{’s claims for relief.

The Court must constrae the factual allegations in the complaint in light most favorable
to Plaintiff and must grant Plaintiff the benefit of all inferences that can be derived from the facts
as they are alleged in the complaint. Barr v, Clinton, 370 F.3d 1196, 1199 (D.C. Cir. 2004}
(citing Kowal v. MCI Comme'ns Corp., 16 F.3d 1271, 1276 (D.C. Cir. 1994)). However, the
Court need not accept any inferences or conclusory allegations that are unsupported by the facts
pleaded in the complaint. Kowal, 16 F.3d at 1276. Moreover, the Court need not “accept legal
conclusions cast in the form of factual allegations.” /d.

C. Motion for Summary Judgment Under Rule 56

Summary judgment is appropriate when “the pleadings, the discovery and disclosure
materials on file, and any affidavits show that there is no genuine issue as to any material fact and
that the movant is entitled to judgment as a matter of law.” Fed. R Civ. P. 56(c). A “genuine
issue” is one whose resolution could establish an element of a claim or defense and, therefore,

affect the outcome of the action, Celotex Corp. v. Catrerr, 477 U5, 317,322 (1986). To
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determine which facts are material, the Court must look fo the substantive law on which each
claim rests. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986}, In determining whether
there exists a genuine issue of material fact sufficient to preclude surmmary judgment, the Court
must regard the non-movant’s statements as true and accept ali evidence and make all inferences
in the non-movant’s favor. Jd., at 255. A non-moving party, however, must establish more than
the “mere existence of a scintilla of evidence” in support of his position. /d. at 252. By pointing
to the absence of evidence proffered by the non-moving party, a moving party may succeed on
summary judgment. Celotex Corp. v. Carrert, 477 U.S. at 322, “1f the evidence is merely
colorable, or is not significantly probative, summary judgment may be granted.” Anderson v.
Liberty Lobby, Inc., at 249-250. The non-movant cannot manufacture genuine issues of material
fact with “some metaphysical doubt as to the material facts.” Matsushita Elec. Indus. Radio
Corp.. 475 U.5.574, 586 (1986).

D, Summary Judgment In FOIA Cases

For purposes of summary judgment, an agency’s decision to withhold information from a
FOIA requester is subject to de nove review by the Courts. Hayden v. National Security Agency
Cent. Sec. Serv., 608 F.2d 1381, 1384 (D.C. Cir. 1979), cert. denied, 446 U.8. 937 (1980). Ina
FOLA suit, an agency is entitled to swmmary judgment once it demonstrates that no material facts
are in dispute and that each document that falls within the class requested either has been
produced, is unidentifiable, or is exempt from disclosure. Students Against Genocide v. Dept. of
Stare, 257 F.3d 828, 833 (D.C. Cir. 2001); Weisberg v. U.S. Dept. of Justice, 627 F.2d 365, 368
(D.C. Cir, 1980).

Sumumary judgment may be granted to an agency in a FOIA case solely on the basis of
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agency affidavits or declarations if the “affidavits [or declarations] are ‘relatively detailed, non-
conclusory, and not impugned by evidence . . . of bad faith on the part of the agency.”” McGhee
v. Central Intelligence Agency, 697 F.2d 1095, 1102 (D.C. Cir. 1983). See also Military Audit
Project v. Casey, 656 F.2d 724, 738 (D.C. Cir. 1981); Hayden v. National Security Agency Cent.
Sec. Serv., 608 F.2d at 1387,

ARGUMENT

IV. THE CIA CONDUCTED REASONABLE AND DILIGENT SEARCHES

A. Leval Standard

Iz responding to 2 FOIA request, an agency is under a duty to conduct a reasonable search
for responsive records. Oglesby v. US. Dept. of Army, 920 F.2d 57. 68 (D.C. Cir. 1990);
Weisberg v. U.S. Dept. of Justice, 705 F.2d 1344, 1352 (D.C. Cir. 1983). This “reasonableness”
standard focuses on the method of the search, not its results, so that a search is not unreasonahle
simply because it fails to produce relevant material. /d at 777 n.4. An agency is not required to
search every record system, but need only search those systems in which it believes responsive
records are likely to be located. Oglesby, 920 F.2d at 68, Sumply stated, the adequacy of the
search is “dependent upon the circumstances of the case.” Truitt v, Dept. of State, 897 F.2d 540,
542(D.C. Cir. 1990).

The search standards under FOIA do not place upon the agency a requirement that it
prove that all responsive documents have been located. Narion Magazine v. U.S. Customs Serv.,
71 F.3d 885,892 n.7 (D.C. Cir. 1 995). It has been held that  ‘the search need only be
reasonable; it does not have to be exhaustive.’ » Mi/for v. Dept. of State, 779 F.2d 1378, 1383

(5th Cir. 1985) {citing National Cable Television Association v. FCC, 479 F.2d 183, 186 {D.C.
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Cir. 1973). Even when a requested document indisputably exists or once existed, summary
judgment will not be defeated by an unsuccessful search for the document <o long as the search
was diligent. Nafion Magazine, 71 F.3d at 892 1.7,

The burden rests with the agency to establish that it has “made a good faith effort to
conduct a4 search for the requested records, using methods which can be reasonaHy expected to
produce the information requested.” Oglesby, 920 F.2d at 68, see SufeCard Servs. v, SEC, 926
F.2d 1197, 1201 (D.C. Cir. 19G1). “An agency may prove the reasonableness of its search
through affidavits of responsible ageney officials so long as the affidavits are relatively detailed,
non-conclusory and submitied in good faith, Mitler, 779 F.2d at 1383, Though the “affidavits
submitted by an agency are ‘accorded a presumption of good faith,”” Carney v. Dept. of Justice,
19 F.3d 807, 812 (24 Cir. 1994), cert. denjed, 513 U.S. 823 (1994) (quoting SafeCard Servs., 926
F.2d at [200), the burden rests with the agency to demonstrate the adequacy of its search. Once
the agency has met this burden through a showing of convineing evidence, the burden shifts to
the requester to rebut the evidence by a showing of bad faith on the part of the agency. Miller,
779 F.2d at 1383, A requester may not rebut agency affidavits with purely speculative
allegations. See Carney, 19 F.3d at 813; SafeCard, 926 F.2d at 1200. The fundamental guestion
is not “whether there might exist any other documents responsive to the request, but rather
whether the search for those documents was adequate.” Steinberg v. Dept. of Justice, 23 F.3d
548, 551 (D.C. Cir. 1994) (quoting Weisberg v, Dept. of Justice, 745 F 2d 1476, 1485 {E2C. Cir,

1984)),
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B. The CIA’s Records Systems and Processing of FOIA Reguests

Because the CIA is an intelligence agency, it must take measures to protect against the
tnauthorized release of classified information. Nelson Decl, 1 7. Thus, the CIA limits employee
access to information in its records systems by employing a “need-to-know” policy. Nelson
Decl. 4 8. The CIA implements this policy by decentralizing and compartmentalizing its records
systems. Nelson Decl. 9 8. Obviously, the disadvantage of CIA's “need-to-know™ policy is that
the records search and retrieval processes are inefficient and time-consuming, because numerous
records systems must be searched when processing a FOIA request. Nelson Decl. 9 9.

The Information Management Services (“IM 57), is the initial reception point for all FOIA
requests received by the CIA. Nelson Decl. 9 10. Expertenced IMS information management
professionals analyze each request and determine which CIA components might reasonably be
expected to possess records responsive to a particular request. /4. The TMS then transmits a
copy of the FOLA request to cach relevant component. [d. In the event of a broad FOIA Tequest,
it is common for the IMS to transmit the request to a number of its components. /o, Because of
the decentralization and compartmentalization of the C1A s records systems, each component
devises its own search strategy, which includes identifying which records systems fo search and
what search tools, indices, and terms to employ. /d.

Officers must then review any documents located during a search to determine whether
they are responsive to the FOIA request. Nelson Decl. 1 L1 After officers identity and remove
any non-responsive documents, Information Review Officers review any remaining documents to
determine whether there is classified information in the documents and Which, if any, FOIA

exemplions may apply. Nelson Decl. § 12, This process is laborious and time-consuming. /d.
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In the course of reviewing documents for exempt information and segregability, a component
frequently identifies information that it must refer to another CIA component. Id. At the very
least, a component must often coordinate with another CIA component to complete its review of
documents. Nelson Decl. § 13. After all the components complete their respective reviews of
documents, in order to comply with the law and CIA regulations, IMS professionals incorporate
all of their recommendations regarding any exemptions, segregation, redactions, and release,
resolving any conflicting recommendations. Nelson Decl. 114

C. Details of the CIA’s Search for Records Responsive Te Plaintiff®s Request

In responding to Plaintiff’s FOIA request, the CIA conducted diligent searches of relevent
systems of records that were reasonably calculated to discover any records concerning the
decision to initiate an internal review of the operations of the CIA s Inspector General. Nelson
Decl. 9 19. The CIA’s search for records responsive to Plaintiff’s request included the Director
of Central Intelligence Agency (“DCIA™) area, which includes the records systems of the DCIA
Action Center, the independent offices of the Office of Inspector General (“OI1G™), the Office of
General Counsel, and the Office of Public A ffairs, Nelson Decl. 4 19, These CIA components
used a variety of search terms reasonably calculated to focate information responsive to
Plaintiff”s FOIA request, including the following terms: “internal review of operations,” “CIA’s
Inspector General,” “John L. Helgerson,” “OIG,” “Office of Inspector General,” “OIG internal
review.” and “Deitz review.” /. However, these diligent searches for records failed to locate
any records responsive to Plaintiff’s FOIA request. Nelson Decl. § 19, In a letter dated July 11,
2008, the CIA advised Plajntiff that no records responsive to its FOIA request had been located,

id. According, Plaintiff’s claims herein should be dismissed.
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V. CONCLUSION

The CIA conducted a reasonable search and found no records responsive to Plaintiffs
FOIA request. Accordingly, the Court should grant Defendant’s motion to dismiss or
alternatively, motion for summary judgment.
Respectfully submitted,

.
IS/

JEFFREY A. TAYLOR, D.C. BAR # 498610
United States Attorney

/ S/

RUDOLPH CONTRERAS, D.C. BAR #434122
Assistant United States Attorney

/s/

JUDITH A. KIDWELL

Assistant United States Attorney

555 Fourth Street, N.W - Civil Division
Room E4605

Washington, D.C. 20530

(202) 514-7250
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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

JAMES MADISON PROJECT, ;
Plaintiff, i
V. i Civil Action No.: 08-0708 (JR)
CENTRAL INTELLIGENCE AGENCY, ;
Defendant, ;
)
ORBER

UPON CONSIDERATION of Defendant’s Motion to Dismiss or Alternatively, Motion
for Summary Judgment and attachment and exhibits thereto, Defendant’s Memorandum of Points
and Authorities in Support thereof, and Defendant’s Statement of Material Facts To Which There
Is No Genuine Issue, any Opposition thereto, any Reply, and the entire record herein, it is this

_ . 2008, hereby

ORDERED that Defendant’s Motion To Dismiss is granted.

UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMEIA

b

DECLARATION OF DELORES . NELSOW
LHFORMATION AND PRIVAOY COORDINATOR
CENTRAL INTELLIGENCE AGRNCY

I, DELORES M. NELSCON, hereby declars and say:

erved with the CIAR for approMinans

) S ] B o = — s - = Ty oy

and, in addition to BY current pesition, have held other

] T et v m - q g o . - 3 £ oy -
PUpervisory positions with the CIA Jince 21 Epril 2008, I als

BExve as the CIA mation and Frivacy Coordinator
et g4
(Cocrdinatory
p) T o T T Ty B R Y . i ey Fooedm TR [T S
2 - oheAs LALs declavation in support of the COIA g motion
[, 34 . - P . " LA, o g N £ . A
“ odismiss, or in rhe alternative, CTa's motion for summary
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YJohn L. Helgezson,” “0IG," “Office of Inspectcor General,” “0I¢
~aternal review,” and “Deltz review." These dillgent searches
falled to locate any records concerning the decision to initiat

an internal review of the operations of the CIA's Inspector
General, and thus no recozds that wers responsive 4o pilaintifii’s
request have been locazted. By letter dated 11 July 2008, thne
Cli informed plaintiff’s counsel that CIA was upable te locate

nd

5]

any records responsive to plaintiff’s reguest. A Trus
correct copy of CIA’s 11 July 2008 letter is sttsched as Syxhibis

U herevo.

foregoing is true and correct.

Executed this if{ day of July, 2008.

eIy fﬁ{, ﬁzi;ﬁﬁﬁﬁ”wh“
Delores M, Nslszon

Information and Privacy Coordinavor
Central Tntelligence Agency
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- The Fames fMlabigon Project
19250 Connecticut oenue, ,a;%$%,_

~ Suite 200
Waghington, B.€. 20036
(202) 4980811 E-Mail: JaMadPro@aol.com
(2072) 330-5610 fax ) R ' jamesmadisonproject.org

18 Oetober 2007

Seott A. Koet

Caneeal Intelligence Agency
fnformation and Privacy Coordinator
Washington, D.C, 20803 ‘

e FOIA Reguest — nternal Investigetion af 1{'s Office
Trear My, Kooh:

This is 2 request on behalf of The James Madison Project under the Freedorm of
Information -Act, § US.C. § 552, et seq.. for copies of all internal Ceantral Intellizence
Agency (“ClA”) docwments pertaining to Jteonssions concerning the decision to initiate
an internal review of the operations of the CIA's Inspecior Ceneral (TG, John
Helgerson, and of the I(¥s Office as a whole. Enclosed please find copies of news
artictes from The New Tork Times, Lov Angeles Thnes, and US4 Today referring to
confirmation by the CLa that Director General Michae! Heydan has ordered the intermnal
TEVIEW.

We are hereby requesting & wajver of all fees. The Jarmes Madison Project is a non-
profit organization under the laws of the Digwicr of Colunbia and has the ability o -
disserminate information on 2 wide seale, Stories concerning our soti vities have received
promingnt mention in many publications including, but not limited to, The Washingron
Post, The Washington Times, St Petersburg Tribune, San Diego Union Tritame,
Exropean Siars & Stripes, Christian Science Maonlor, 1.8 News and World Report,
Mother Jones and Selon Magazine. Our website, where much of the Information receivig
through onr FOLA requests is or will be posted for all to review, cen be adcessed &t

T paileigs W] Sorebor gulisy [pnoranee, ank & prople wjo e 1o L ffjels plu dholeriees,
Inugr geny thentselbes st 1he pntner knallebgr gibrs.”
Famies Savison, 1652
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The Famees flakison JProject

hrp. /e jamesmadisonprofect.org, Prior rtqwats submitted by our organization have
2!l received fes walvers,

We are zlso asking for expedited processing, The 1996 emendments to the Freedom
of Information Act permit expedited processing when a “compelling need” exists. Seg 5
U.S.C § 552 (8)(8)(B)v). Specifically, “compelling naed” means “with respectio a
raguest made Y 2 person pz‘mml}f engaged in disseminaring information, urgancy
inform the public concerning actual or alleged Fadersl Government activity.” Id. at § 552
(EUEENVIID. The CIA has adopted intornal reglations governing expedited
grocessing and has determined thar 2 "compelling need" s deemed 10 exiar where the
. “request i made by aperson primarily engaged in dms&mmaﬁng information and the
information is relevant to 2 subject of nublic urpency coneerning an actual or zlleged
Federal government activity,” Sée 32 C.FR. § 1900.34(c)2).

Thers can be no question that the information sought would coniribute w the public’s
md&rﬁmt@d&ng of government operations or activities and is In the public interest. Cver
the course of the Globel War on Terror (FGWOT™), aumerous docwnents form 2 hast of
excoutive branch agencies have been released, deteiling the lepal and policy
considerations that have formed the basis for discussions en & wide-range of national
security policles. Ome sxample wes the DOT's disclosure ef memerands tat ariginated
in its Gfi" ice of Legal Counsel end which formed 2 critical componsnt of ULS. poiicies
concemning detention of terrorist suspects. Given the ighly-publicized nature of this
particular controversy end its refation (o the activitdes of the CIA”s internal “watehdog,”
an office which hes recently produced reparts highlighting critical fatlwres by the CTA in

its prosscution of the GWOT, detalling the span of arguments considered prior to the
authorization of this internal review will clearly contribute wo the public’s understanding
of government operations or activites, : :

With rospeet to expedited processing, a5 explained above, VP has been and
continues to be primarily enpgaped in disseminating Information on a wide scale and
clearly falls within the scope of the statute, A, “compeliing need” exists due 10 the
critically important political and Ecgai quaestions that are clearly implicated by the
decizion to suthorize the internal review of the 1G's Office. Not «:mi*f dpes the review
have the potential to serve, efther in mere appesrence or in actua) reality, as evidence of
the politicization of a statmorily-desipnated non-polifical division within the Cla, but it
Bls0 rafses the possibility of consttining unlewfid interference in the activities of théz 13
and obstruetion of the [Gs stamtory obligations,

“Buollelyr Wil foreber gatort pnaranze, ant & peoplt Whis niean rw 6e Wi alor @eberners,
Y sviy shrnrselier bt i pnker brpkifelye pihes " .
Frmes Slalison, 'BI7
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Whe Famed Flablson Projen

The CYA is required by law 1o respond to this request within 20 working days.
However, the CIA Is required 1o fssue a determination on the request for expedited
processing “within 10 days after the date of the request.” 3 US.C. § 352 (ay(S)EX NI
Theyefore, the CIA s response is due on or before Getober 28, 2007, Failureto timely
comply may result in the fillng of 2 olvil setion against vour agency o the United States
District Court for the District of Columbiz. Please note that the denial of expedited
processing should nof inferfars with the normal procassing of these requests.

[f you deny all or part of this request, please ¢ite the specific exemptions you belisve
Justifies vour refusal to relesse the informstion or permit ﬁ;{-: review and notify us of your
 appeal procgduras availsble under the law. In excising materisl, please “black out” rather

than “white out” or “gut ouwt”,

Your cooperation in this metier would be appreciated. If you wish to discuss this
request, please do not hesitate to contact me =t either (202) 498-0011 or my law office at
(202) 4542809,

Finally, plesse have all return correspondence addressed specifically to my attention

to ensure proper delivery.
E;?em?y
Ut 2y
., ark §. Zaid %f{

Bxeoutive Director

“Buowivoge il foreter gotersy rgusra, el & peaple i mesr i Be ety ebnr c%ﬁmmm
FRIESE 200 Femselies il fie poluer Bkt eige gives. ™
Fames fsbisen. 1822
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Chtober 11, 2007

Watchdog of C.1.A. Is Subject of @&& Inguiry

By MARK MAZTETTE and SCOTTRHANE

WASHINGTON, Oct. 11 — The director of the Ceniral Intellizence Azency, Gen. Michael V. Havder, has
ordered an unusual internal iaquiry inte the work of the agency’s Inspector general, whose aggressive
investigations of the C.1A/s detention and interrogation programs and other motters have created

resentment among agenoy operatives,

4 sraadl team working for Genera] Hayden is Tooking into the conduct of the agengy’s watchdog offics, which
iz lod by Inspector General Joha L. Helgersorn. Ourrent and former government officials said the review had
caused anxiety and anger in Mr. Helgerson's office and aroused conoersn on Capitol Hill that it posed o
confick of interest, ‘

The review is partieularly focnsed on complaints ther My, Helgerson's office has not actad as a fairand
impartial judgs of agency operations but instead has begun 2 erusade against those who have perticipared in
cantroversinl detention programs. ' '

Ary move by the agency’s director to examine the work of the inspsetor general would be unusual, ifnol
snprecedented, pnd would threaten to undermine the independense of the offics, soyme awurent and former
affieials rav.

Frederiek P. Hitz, who served as C1.4. inspector general from 1000 ta 1698, said he had no first-hand
information about current conflicts inside the agency. But My Hitz said any maove by the agency’s director to
examine the work of the Inspector genersl would “not be proper.”

“I think it's & terdible ides,” said Mr. Hitz, who now teaches at the University of Virginia, “Under the statute,
the imspector general has the right to lnvestigate the director, How can you dc thet and have the director
rurn around and fnvestigate the LG.2"

4C.LA. spokesman srongly defended the inguivy on Thursday, saying General Hayden spported tha work
of the inspector general’s office and had “accepted the vast majorily of #s findings.” :

“His only goal is to help this office, like any office at the agency, do its vital work even better,” sald Paul
Gimighang, the spokesmsan, “

Current and former intellipance officials sald the inquiry had invelved formal interdews with atleastsoms
of the inspector generel’s staff avd was percelved by some agency eraployees 85 an "investigation,”a label
Mr. Gimigliano rejected.

Seversl current and former offielals interviewed for this artidle spole an vondition of enonymity becaunse of
the sensitivity of the inguicy.
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Watthdag of'C.LA, Tz Subject of LA, Inguiry - New Yok Times hipzfwww.iytimes.com/Z007/ 1071 washinglon/| 2fote bim{?_r=1&p...

The officials sald the Inguiry was being oversesn by Robert L. Deitz, a trusted alde'to the CLA. director sud
yoden ran it

2 lawver who zervad as zeneral counsel at the Natiopa] Security Agency wien Genersl He
Y A . . . . it : i
Michael Morrell, the ageney’s assosiate deputy director, is another member of the growp, officlzls said.

Reached by phone Thursday, both M. Helgerson and My, Distz declined to comment,

In his role as the agency's inspector general sinee 2008, Mr, Helgerson has investigated some of the most _
controversial programs the C.I.A. hes begun since the Sept. 13 attacks, including its secret program to detain
and interrogate high value terrorist suspects.

) - F - sl W
Under federal procedures, agency heads who are snhappy with the conduct ofthelr inspectors general nave

at least two places to file coraplaints. One is the [avegrity Commitize of the Pregident’s Council on Enmg@@
and Efficiency, which oversees all the inspectors general, The aggrievad agency head can also go directly to
vhe Whire Honse.

1f serious ascusations against an inspector general are sustained by evidence, the presicent can dismiss bim.

Both those routes avoid the swleward situetion officdals describe at the CLA. and preserve the independence
of the nspector general,

Bot one intellizence official who supports Gereral Hayden's decision to begin an fnrernal inquiry said that
going outside the ageney would "blow things way out of proportion.”

& vepart by Mr. Helgerson's office completsd {n the spring of 2004 warzed that scrne GlLA~approved
interrogation procedures appeared ta constitute eruel, inhumen and degrading treatment, as defined by the
internetional Convention Againg Toriure, ’

Some of the inspecior general's work on detention fssues was condueted by Mary O, MeCarthy, who was
firgd from the agency last vear after heing nocused of lealing classified informarion. Officials sald M.
Helgerson's office was nearing complerion on 2 number of inquiries into C.1.4, detention, lnterrogation, and
“renditions” — the practize of saizing suspects and delivering them to the authoritiss in other natons.

The inspector general's office aleo rankled agency officiels when it completed o withering feport aboul the
C.I.A&%s missteps before the Sept. 11 attack — 2 report that recormmended “accountability boards™ to consider
distiplinery aefon ageinst 2 handful of senjor afficials,

When the report was mads public in August, General Hayden took the rare step of pointing up criticlsms of
the report by the former fmellizgence director, George J, Tenet and his scoior aides, saying many officlals
“took strong exception to it focus, methodology and conclusions.”

Somne agency officers belleve the agpressive investigations by Mr, Helgerson ameunt to unfair second
guessing of intelligence officers who ars often risking thelr lives in the feld.

“Ihese are good peeple who thought they-were doing the right thing,” sald one former ageney official. “And
now they are getting beat up pretty bad and they have to go out an hire g lawyer.”

Ageney officials have also eriticized the length of the inspector general’s nvestigations, some lasting more

iofl I0/14/2007 3:02 BM



wishdoy ofC0A. [s Bublect of C.1LA, bnguiry « New York Times

f
Ly

o Lase 1:08-0v-00708-dR - Document 5-4- - Filed-07/14/2008 Page 1of 5

v

egpyfoeuranytimes. eem 2007V T washingoon/ il ot T p=idep. .

than five years, which bave derafled careers and genereted steep legal bills for officers undey serutiny.
-y x 3 gy Ly ; " " I
The former agency official called Qeneral Hayden's review of the {nspector general “a smart move.

. - 3 STt .
Sines taking sver at the C.LAL in 2005, Generzl Hayden has taken several steps to socthe anger withinthe
azeney's clandestine service, which has beenbuffeted in resent years by a string of pmﬁcuge& fovestigations.

Fe hes broughs back two veteran agsney eperetives, Steven R, Kappes and Michael J, Sulid, beth of whom
angrily lef during the tenure of Porter J. Goss, the C.LA. director, to assurne top posts ut the spy agendy. He
also supported the president’s nomination of John A Rizvo, a career aganey lawyer and someone
well-rezpected by covert eperatives, to become the CLA gaﬁgrai counsel.

Mir. Rizzo withdrew his nomination to the post last month in the midst of intense apposition from Senate
Democrats, ‘

“Director Havden has done & Int of things 1o convince the operators that he's leoking out for them, snd
putting the LG badktin s plece is part of this," said John Radsen, who worked as & C.LA. lawyer from 2002
1o 2004 and s now a professor &t William Mitehell College of Law,

Mr. Hite and other former CIA, officiels said tensions between the inspecrer general and the rest of the
agency were natural, Conflicts most often arise when the inspector general reviews the actions of the
ageney’s divectorate of operations, now known as the Natlopal Clandestine Service, which recrvils agents
and bunts terrorists overseas. 4

“The parception s like in a polics department between street cope and internal aSairs” said A, B. Krongard,
the agansy’s executive divector from 20601 to 2004

Fesentment of the inspector general's work has also s times extended o the agency’s genaral counsel’s
office, whose legal judgment is sometimes second-guessed by after-the-fact investigarions. “In some of ouy
reports, we wers gulle critical of the advice given by the general counsel,” My, Hitzsald,

The QLA created in 1947, had an inhouse inspsctor genera) selected by the director starting in 1952 who
mvestigated falled operations like the Ray of Pigs invision against Cuba in 1961,

But that positicn was viewsd as lacking clout and independence, aud in 198g, partly in response to the
iran-contra offolr, Congress crented an Independent inspector general at the ageney, appointed by the
president aud reporting to both the director and to Congrass.
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ClA Investigates conduct of its inspector general
Tre (nteem el Inauiny Fu proanphed by ssrforagengy offichih who aey Gey were eritalzod unlairy I e witahd

By Greg Mitler
L Angelvs Timus Stafl Weiter

g 's reperls OF BRGIRL VRIS PrFONE

Detehar 12,2007
| e « Soriter gy miomal

WASHINGTON ww €1 Dicegtor Michzel ¥, Hitydon hes meunted 1 highly bnusial shallenge iv 1he aancy’s C?Hﬁf“’md‘i% praRTIg @ AT

| , : el Py T il @ 2l
fveaigarion of wn inspector penorel whe hes (sived 6acries of sesthing repore sharply eritival of wp CTA effieiuls, wecording 1o governmant
alfeipte fambar with the maits, .
The meves ks pronied eoncorns St Haydan (o seckdng to retn in an fnspanos genersl wis fas wred tie affiee w Gring hateh sertiny of Cia
figuess faehedlng fapnsr Divector George . Tenel and underever spermiives running 16378l OVOIESAE PriEon HHR

: . c o oty red I .

The foaulzy v Tocused on the condust of A Yrepester Ganeral Soha L. Helgerson snd s offes, Ofiefils srid If way aiiad Ex} pamml’r'ag i
svaiunting whether his offies was fair snd [agrarial 4 B0 serudny of the apenty's erorist detention znd Interropalialt progrsing. Bur offisislz sl
it probe else spanned gther sablecs tnd had expandsa slnes it was teanchad several momhe ago. .

1,5, inredligenze officiats whe ane sopcsraed abaun he ingulry 7sid 1 wes unprocedented aud vould tiresien B ndependenes of the 52‘55;3&(0?‘“ ‘
genert] pagian, The probe *oould sl loast rad 1 appetivnees he's fying to mterlore with the 16, ot intimida the 10 ar get the 10 o baek off)
Haid 6 ULS, officis! familiar with i prebe.

Fraderick P, Hive, who sarved o5 tha A" insporior geaemt om (990 10 1998, sid the move weuld be persbived a5 s effort by Hayden "o sall
off die dage” .

“whigs i would lend 1o 1% wa prderpaniag of the hspestor grneral’s autherity abd his b0ty to fnvertigate allegations efwrongdoing.” Hive said,
“The rone aid e will beotme sware of b aod it will yoderclt the inspeoor general's ability to gol the truth fram them.”

Hut athes offloinly degaribed the probe sy & chence w i (he iables oo an zpecior genersl wito bog besn mecuned Iy some ofhis targsts of imatng,
careot sfficors unfbirly sad leiting personaf binses underming iz ohjeativigy, :

“Thers is acoesLhaebaned distruse with te 10 function and dizrsspest for Heigerion, wha gany hetlevs b o personaf igeada on frsens,” suid 2
former Slghranking T4 oflicinl wha, lle ethers Intrdewed. spolte on condifion of ananymity beoame 97 the olesified npture of the fnspectoer
geaeral'e work,

Halgersor, the formar offizial soid, “abways wem in will & prezsmpiion of guill”

Halgerron oversess o nepe calf of investigalots whoss satviies inclode dotafled suaminasions of highly classified programs and rowting sudi of
mundane gzensy fnctions e kg sorved &5 insposior genors o the Cla sincs 2002,

The Cla probe comes ale thno when the powst of ingpesten gonersl i ngescies troughont the federsf government are undet reavwed debale.
Thiz mentin the Bush sdminfstraion threatened to vam 2 House Bl et would srengih en the independenss of fnspacions generst by giving dem
soven-yely tosms and parmit the White Houge 1o Bra them only for wause. '

Hayson, ai Al Forco gonstel swhio boonms ClA dingster o9t yosr, hat pot hom favolved [n oay public slishes with Nelgsmon, St Fayden has beon
5 siaunch defuier of the Bush adminlsoation's couiier-lormeism programs and has peblicly lamentad what he deseribes 55 8 wndonsy by culsids
obpervers ared oritics 1o scomsdeguoss the sorfvities of tie nation's i genos vgeacics,

inrenponss Lo questions sbaud e wnusssl srengemany, C1A spakesmen George Litde sald Havden “only belicves tst the work of the office of
inspantar geners! i critical ro e endirs agancy, and, since takdng the belm at CIA, he han socepted the vastmajority of ks findings,” Howeovis,

Haydam's gasl 5w "help Ue ollice do gven botier” Lisie said

The Cla's seview i belng lad by Robers Deltz, 21 snomay with lonpretaeding tes to Waydon who was broupht i 9 85096 &5 8 Senior equnysler w
e diremor. Dl who served 4 geners] sotmed 51 i Nationsd Beevrity Agency whee Hayden wag divestor there fr the 79908, hos assombled 3
smvall ieam of investiznion Is comdiet the nrobs,

Lilife. she CIA spokewman, vald Peftr coms 2 the postwith "an absobiss belief in the velue of o Independant. rigoreus Offize of Tnspacler
Gonoral,”

The inguiry hey bemt driven in farge part by sanlor nperstions offizers who byve somplnined o Hrvden that they were unfaiy aritieived by
Helgerson i ehissiflad povisws of e Clats shurel peisons programs.
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Coniry] Topelimnone Apency

Wbty D.O. 2050

Wir, Mark 8. Zaid

Executive DHrector

The James Madison Projest
1250 Connectiont Avenua NW
Suite 200 : '
Weashington, DT 20036

Reference: F2008-00104
Dany Mr. Zaid:

On 19 October 2007 the Office of the Information and Privacy Coordimator
received your 18 October 2007 Freedom of Informstion Act (FOIA) z‘sqm&%: for “copies of
all internal Contral ’Emﬂhg@ma Agency (“CIA") documents pertaioing fo discussions
concerning the decision to inifiate an internal review of the operations of the ClA’s
Inspectar General F1G°), John Helgerson, and of the IG's OGffice a3 2 whele” We
heve assigned your request the reference number above. Please use this number when
corresponding with us o thet we can identify it easily. :

We accept vour request and will process it according to the FOIA, 5 US.C. § 552,
ag amended, and the CIA Information Act, 500.8.C. § 431, a3 amended. Unless you
ohigct, we will mit our search to ClA-driginated records existing through the date of this
acceptance lstter.

A s matter of administrative discretion, we will waive the fees assoaated with
processing vour FOLA request in this instance. Therefore, vour request for a fee walver is
granted,

You have requested expedited processing. We handle sll requests in the order we
recedve them: that is, “first-In, first-out” We make exceptions to this rule only when a
reqmﬁtm‘ establishes a compelling need under the standerds in our regulations. A

“sompelling need” existsr 1) when the matter involves an imminent threat w the lfe or
physical safety of an individusl, or 2} when & person primerily engaged in disserninating
information makes the request and the information is relevant to & subject of publie
urgency c@ncwmg an‘actual or alleged Federal govemment activity. Your reguest dogs
not demonstrate & “comnpelling need” under these criteria and, therefore, we &eny YOuT
request for expedited processing.
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The large number of FOIA requests CLA receives has created unavoidable delays
msldng it unlikely that we can respond within the 20 working days the FOIA requires.
ou have the right to consider our honest appraisal as a denial of your request and you
may appeal fo the Agency Release Panel, A more practicdl approach weuld permitus to
continue processing vour request and respond to you 5 soon 28 We can, You will refain
your appeal rights and, once you receive the results of our sserch, can appeal af that time if
vou wigh, We will proceed on that basis anless you object.

Sincersly,

Seott Koch
. Information and Privacy Coordinator
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Cezaral Imelfgenns Agency

Wadinges, D.C, 2008

Wi, Mark 8, Zaid

Executive Director

The James Madison Project
1250 Cannectiout Avenus, NW
Sudte 200

Washington, D.C. 20036

Reference: F2008-00103

Dear Wy, Zald:

This concerns your 18 October 2007 Preedom of Information Act (FOIA) request
for “saples of sli internal Central Intelilzence Agency ('CIA”) documonts perteining
to discussions concerning the decision to initiate sn internal review of the aperations
of the CIAs Tngpector General (167, Jobw Helzerson, and of the IGPs Office as =
whole,”

In & telephone conversation with one of my staff members on 21 February 20407,
Mr, Brad Moss of your office, requested the siatus of this request.

Your request 18 still being processed. We can sppreciate vour concern with not
having received a final response to your request. Please be assured that it {s the
averwhelming number of requests and their complexity that causes delays in our
responses. At the present, our workload comprises thousands of FOIA, Privacy Act, and
Exeoutive Order requests, and it is our polioy to handle each on a first-in, first-out basis
that is the most equitable to all requesters. Again, we regret that we are unsble to give you
a definite date for completion and ask for your continued cooperation.

Sineerely,

Seott Koch
Information and Priveey Coordinator
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Jur 11280
Mr. Mark §. Zaid

Executive Directar

The James Madison Project

1250 Connecticut Avenue, N'W

Swdta 200

Washington, D.C. 20036

Reference; F-2008-00103
Dear Mr. Zaid:

This is a final responss to your 18 October 2007 Freedom of Information Act
{FOIA) request and subsequent litigetion for “coples of all wfernal Central Intslligence
Agency (*CIA™ documents pertaining to discussions coneerning the decision te
initiate an internal review of the operations of the CIA’s Inspector General {"IG7y,
John Helgorson, and of the IG7s Office as 2 whele.®

We processed your request in accordance with the FOIA,5U8.C.§ 552, as
amended, and the CIA Informeation Act, 5011.8,C. § 431, a8 amended, Our processing
included 4 search for records as described in our 5 November 2007 aceeptance letter
existing through the date of that letter, '

We did not locate any records responsive to your request,

The CIA regulationg Boverning administrative appeals are get forth gt 32CER.
seot. 1900,42, Those regulations state that no appeal shall be acoepted if the information in
question is the subject of pending litigation in the federal courts, Therefore, as a result of
sames Madison Project v CIA, Case No, 1108-0v-00708, currently pending tn the U8,
District Court for the District of Columbia, and this letter, the Agenoy has completed the
admmistrative processing of vour FOTA request,

incarely,
5 A

o dla

Delores M. Nelson
Information and Privacy Coordinaror
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IN THE UNITED STATES BISTRICT COURT
FOR THE BISTRICT OF COLUMBIA

#

JAMES MADISON PROJECT *
k3

Plaintiff, *

e

v, # Civil Action No. 08-0708 {JR)

CENTRAL INTELLIGENCE AGENCY  *
Defendant. *

#*

OPPOSITION TO DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

Plaintiff James Madison Project (“JMP")' commenced this litigation pursuant to the
Freedom of Information Act (“FOIA™) to obtain copies of internal Central Intelligence
Agency (“CIA”) documents pertaining to an internal review of the CIA’s Inspector
General, John Helgerson (“Helgerson™), and of the Office of the Inspector General
(“O1G™).

The CIA has repeatedly delayed the processing of this request since October 2007,
and only provided its first (and [inal} substantive response after IMP filed suit in April
2008, That response asserted that no documents were located. The record reflects,
however, that the CIA’s searches for responsive records were inadequate. As a result, this
Court should deny the CIA’s request for summary judgment and either require a more
detailed affidavit on the adequacy of the search or allow JMP to conduct limited

discovery to identify the proper scope of its response.

VIMP (hitp:/twww jamesmadisonproject.org) is a Washington, D.C.-based non-profit
organization that was created in 1998 for the primary purpose of educating the public on
issues relating to intelligence gathering and operations, secrecy policies, national
security, and government wrongdoing. Much of the work undertaken by IMP involves
litigation under FOIA.
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PROCEDURAL BACKGROUND

The factual and procedural background concerning IMP’s FOIA request al 1ssue m
this litigation is set out in detail in the CIA s Memorandum of Points and Authorities in
Support of Defendant’s Motion for Summa;y Tudgment (filed July 14, 2008)(“CIAs
Memo?), the CIA’s Declaration of Delores M. Nelson (dated July 14, 2008} “Nelson
Declaration™), and JMP’s Rule 56(f) Declaration of Bradley P. Moss, Esq. (“Moss
Decl™), all of which are incorporated herein by reference.’

ARGUMENT

The CIA has moved for summary Judgment pursuant to Rule 56 of the Federal Rules

of Civil Procedure, Summary judgment should be granted only if the moving party has

shown that there are no genuine issues of material fact and that the moving party is

entitled to judgment as a matter of law. See Fed. R. Civ. P. 56(c); Celotex Corp. v,

Catrett, 477 U.S. 317, 325 (1986); Waterhouse v. Dist. of Columbia, 298 F.3d 989, 991

(D.C. Cir. 2002). In determining whether a genuine issue of material fact exists, the Coust
must view all facts in the light most favarable (o the nonmoving party. See Matsushita

Llec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). The nonmoving party’s

opposition, however, must consist of more than mere unsupported allegations or denials
and must be supported by affidavits or other competent evidence setting forth specific

facts showing that there is a genuine issue for trial. Fed. R. Civ. P, 56(e); see Celotex

Corp., 477 U.S. at 324,

* The factual statements made in the CIA’s Memo and the Nelson Declaration are
incorporated only in relation 1o pages 2 through 3 and paragraphs 15 through 19,
respectively, and only to the extent that they do not constitute legal characterizations and
conclusions.
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I a FOIA case, the Court exercises de novo review and summary judgment is only
available to & defendant agency that has fully discharged its obligations under FOIA. See

Wolf'v. CIA, 473 F.3d 370, 374 (D.C. Cir. 2007); Weisbere v. U.S. Dep’t of Justice,

705 F.2d 1344, 1350 (D.C. Cir. 1983).
1. THE CIA FAILED TO CONDUCT AN ADEQUATE SEARCH FOR
RESPONSIVE RECORDS AND GENUINE ISSUES OF MATERIAL FACT
REMAIN PRECLUDING SUMMARY JUDGMENT AT THIS TIME

A. The CIA Is Unable At This Time To Demonstrate It Conducted An
Adequate Search For Responsive Records

There is no dispute regarding the overarching case law pertaining to the adequacy of
an agency’s search for purposes of summary judgment. The burden rests upon the
defendant agency to “show beyond a material doubt that it has conducted a search

reasonably calculated to uncover all relevant documents.” Id. at 1351, See also Camnbel]

v. U.S. Dep’t of Justice, 164 F.3d 20, 27(D.C. Cir. 1988)(“reasonableness” standard 1s

applied to determine the adequacy of a search methodology, consistent with
congressional intent tilting the scale in favor of disclosure). Put more suceinctly, the CIA
“must show that it has made a good faith effort to conduct a search for the requested
records, using methods which can be reasonably expected to produce the nformation

requested.” Oglesby v, U.S. Dep’t of the Army, 920 F.2d 57, 68 (D.C. Cir.

1990)(citations omitted).
It s also undisputed that a court may rely upon agency affidavits in adjudicating the

adequacy of the search, Foundine Church of Scientology v. Nat’l Sec. Agency, 610 F.2d

824, 836 (D.C. Cir. 1979), so long as those affidavits are detailed, nonconclusery and
submitted in good faith, Goland v. CIA, 607 F.2d 339, 352 (D.C. Cir. 1978); Perry v,

Block, 684 F.2d 121, 127 (D.C. Cir. 1982 per curiamhighlighting that affidavits must
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shed sufficient light on “scope and method of the search conducted by the agency™).
“Even if these conditions are met the equestor may nonctheless produce countervailing
evidence, and if the sufficiency of the agency’s identification or retrieval procedure is

genuinely in issue, summary judgment is not in order.” Founding Church of Scientology,

610 F.2d at 836. See also id, at 837 (*“To accept its claim of inability to retrieve the
requested documents in the circumstances presented is to raise the specter of casy
cireumvention of the Freedom of Information Act and if, in the face of well-defined
requests and positive indications of overlooked materials, an agency can so easily avoid
adversary scrutiny of its search techniques, the Act will inevitably become nugatory.”™).

But see Wilbur v. CIA, 355 F.3d 675, 678 (D.C. Cir. 2004)(“Likewise, the agency’s

failure to turn up a particular document, or mere speculation that as vet uncovered
documents might exist, does not undermine the determination that the agency conducted
an adequate search for the requested records,”}{citations omitted).

Therefore, the central issue here is whether the specific circumstances of the case at

bar reveal “positive indications of overlooked matertals,” Founding Church of

Scientology, 610 F.2d at 83 7, which would have been found if the CTA had conducted 4
“diligent search for those documents in places in which they might be expected to be

Jound.” Miller v. U.S. Dep’t of State, 779 F.2d 1378, 1385 (8th Cir. 19835} emphasis

added), cited with approval in Iturralde v, Comptroller of the Currency, 315 F.3d 31 I,

315(D.C. Cir. 2003).
Relying upon the Nelson Declaration, the CIA asserts that since it: a) searched for
responsive records in at least one (1) records system in which the identified scope of

regulations would arguably be mamtained; and b) utilized at least seven (7) different



Case 1.08-cv-00708-JR  Documentd  Filed 08/1 12008  Page 5of 17

search terms in conducting the search, there does not remain any substantial doubt as to
the reasonableness of the CIAs search and therefore no genuine issue of material fact
exists. CIA’s Memo at 9.

The CIA’s assertion to the contrary, the Nelson Declaration does not demonstrate
conclusively that the CIA conducted a diligent search. As will be demonstrated indra, the
bare-bm}és? boilerplate description detailed in the Nelson Declaration fails to provide this
Court with any semblance of a comprehensive assessment of the adequacy of the CIA’s
search, as it lacks the specificity required by the law of this Circuit. JMP can also
demonstrate that at issue here is not a “purely speculative” claim about the existence of

responsive documents, see Ground Saucer Watch v. CIA, 692 F.2d 770, 771 (D.C. Cir.

1981}, as IMP can identify countervailing evidence by way of at least one applicable
federal statute and CIA official public statements, to say nothing of pure common sense.
At some appropriate time the CIA may in fact be entitled as 2 matter of law to
summary judgment regarding the adequacy of its search, but based upon the current
record-—consisting of the Nelson Declaration—it is not vet that time,
B. The CIA’s Nelson Declaration Is Insufficient For Purposes Of Summary
Judgment, As It Fails To Provide This Court With Sufficient Factual
Context Within Which To Evaluate The Adeguacy Of The CIA’s Search
1. The Nelson Declaration’s Description Of The Search Terms And Location
Parameters Used In The CIA s Search Is Insufficiently Detailed And
Leaves Open Several Evidentiary Gaps
Agency affidavits must “explain in reasonable detail the scope and method of the
search conducted by the ageney [sufficient] o demonstrate compliance with the

obligations imposed by the FOIA.” Morley v. CIA, S08 F.3d 1108, 1121 (D.C. Cir.

2007}, quoting Perrv, 684 F.2d at 127. An affidavit that lacks the detail “necessary to
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atford a FOLA requestor an opportunity to chaflenge the adequacy of the scarch and to
allow the district court to determine if the search was adequate in order to grant summary
judgment” will be deemed insufficient, See Morley, 508 F.3d at 1122 {reiecting as
msutficient a CIA affidavit that failed to identify search terms, explain how the search
was conducted in each component, or give an indication of what each compenent’s
search specifically yielded). Where the AgENCY s responses raise serious doubts as to the
completeness of the search or are for some other reason unsatisfactory, summary
Judgment in the government’s favor would usually be inappropriate. Perry, 684 F.2d at
127

The Nelson Declaration’s description of the search conducted for responsive records

consists largely of boilerplate language mostly devoid of any specific context.” It first

> The courts have previcusly addressed agency reliance upon boilerplate affidavits—-
albeit in the context of Exemption One invocations on the grovnds of national security—
and have permitted their use only {o the extent that the agency’s explanation was
“sufliciently tailored” to its determination. See Coldiron v, Den't of Jlustice, 310 F. Supp.
2d 44, 53(D.D.C. 2004 ){cautioning that “the court is not to be a wet blanket” and its
review should not be vacuous, but ultimately conceding that the D.C. Circuit has
permitted agency use of boilerplate affidavits in circumstances where the agency
explanations were sufficiently tilored to the specific redactions). See also Schrecker v,
Dep’t of Justice, 254 F.3d 162, 166 (D.C. Cir. 2001 ) (relating to documents identifying
confidential sources, disclosure “should be expected to reveal the identity of a
confidential human source or reveal the identify of a human intelligence source when the
unauthorized disclosure of that source would cleariy and demonstrably damage the
national security interests of the United States by harming the FBI's ability to
continuously recruit sources for current and future use™); Halperin v. CIA, 629 F.2d 144,
149 (D.C. Cir, 1980)(regarding the names of CIA attorneys, disclosure would “tend to
reveal details of [intelligence] activities and that representatives of hostile, foreign
mntelligence services working in this country who, by a variety of techniques, can
undertake courses of action to ascertain what other contacts, what other locations, and
then arrive at determinations whether [the CIA’s attorneys are] doing any other function
for the Central Intel}i gence Agency”)(internal quotations omitted); Coldiron, 310 F,
Supp. 2d at 52-54 {upholding the su (ficiency of the FBI’s affidavits only after concluding
that the FBI indicated that disclosure of particular passages would make available the
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generically describes the organization of the CILA record systems. Nelson Decl. at 47 7-9.
It subsequently details the procedures by which the CIA conducts a search for records, Id.
at ¥ 10. It is these procedures that are of considerable ireportance in assessing the
adequacy of the CIA s search, as the Nelson Declaration explains that each individual
CIA component devises its own search strategy for processing a FOIA request. Each
individual strategy includes the identification of particular records systems that will be
searched, as well as the particular search tools, indices, and terms that will be utilized in
conducting the search. Id.

The Nelson Declaration, however, does not even attempt to provide this Court with
an explanation of the particular strategies of the individual components tasked with
conducting the search, including which particular search terms—if different—were used
by each separate component. Instead, it condenses its entire explanation into two mere
sentences that rely heavily upon conclusory adjectives and ambiguous language. See id.
at § 19 (“The CIA search included the Director of Central Intelligence Agency (“DCIA”)
area, which includes the records systems of the DCIA Action Center (“DAC™) and the
independent offices of the Office of Inspector General (*O1G™), the Office of General
Counsel (*OGC™), and the Office of Public Affairs (“OPA”). These offices used a variety
of search terms . . ., including, for example: ‘intemal review of operations,” “CIA’s
Inspector General,” “John L. Helgerson,” *OIG,” *Office of Inspector General,” ‘OIG
internal review,” and ‘Deitz review.”” }{emphasis added).

This explanation leaves open several evidentiary gaps, including, for example:

very criteria used by the FBI to decide what actions warranted an investigation and that
disclosure would reveal the cooperation of foreign governments).



Case 1.08-cv-00708-JR  Document © Filed 08/11/2008  Page 8 of 17

1) whether the CIA search included components other than the DCIA area; 2) whether the
search within the DCIA area actually involved the record systems of the DAC., OIG,
OGC and OPA; 3) whether other record systems within the DCIA area were searched;

4} which of the “example” search terms were used in which particular records systems;

5} what other search terms were used n conducting the search; and 6) whether and to
what degree the CTA revised its initial search in light of information discovered during
initial phases of the scarch, meluding information from relevant but BON-FEsPOnsSive
documents.” Moss Decl, at % 16, attached as Exhibit “1”. Such evidentiary gaps
undermine this Court’s ability to assess the adequacy of the CIA’s search and render the

Nelson Declaration insufficiently detailed for purposes of summary judgment.”

! “Consequently, the court [should evaluate] the reasonableness of an agency’s search
based on what the agency knew at its conclusion rather than what the agency speculated
at its inception.” Campbell, 164 F.3d at 28,

’ Interestingly encugh, the CIA affidavit deemed insufficient by the D.C. Circuit in

Mortley appears virtually indistinguishable from the Nelson Declaration,
The [Domn] Declaration incorporates a general explanation of how the agency
responds to all FOIA requests, and after describing how a single FOIA request must
be divvied up between multiple component units within the CIA, Do states that
“each component must then devise its own search strategy, which includes identifying
which of jis records systems Lo search as well as what search tools, indices, and terms
to employ.” But the two brief paragraphs in the Declaration explaining the search
itself provide no information about the search strategies of the components charged
with responding to Morley's FOIA request. Dorn merely identifies the three
directorates that were responsible for finding responsive documents withous
“identify[ing] the termy searched or explainfing] how the search was conducted” in
each component. . . The remainder of the Declaration describes only basic CIA
policy regarding FOIA responses and a description of the ClA's correspondence with
Mortey.

Morley, 508 F.3d at 1122 (citations omitted)(emphasis added). Similarly, the Nelson

Declaration fails to identify which particular search terms were used in relation to the

different particular components,
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2. The Nelson Declaration Fails To Explain In Any Context The
Reasonableness Of Its Impaosition Of An “End-Date”

The D.C. Circuit has previously addressed the issue of temporal limits, such as a
“tme-of-request cut-off” policy, in the context of the adequacy of an agency’s FOIA
search and has maintained that that the legal standard for a temporal imit is whether the
“limitation is consistent with the a gency’s duty to take reasonable steps to ferret out

requested documents.” See McGehee v. CIA, 697 F.2d 1095, 1101 (D.C. Cir.

1983)(emphasis in original). See also Public Citizen Inc. v. Dep’tof State, 276 F.3d 634,

643 (D.C. Cir. 2002)(reaffirming the D.C. Circuit’s rejection of the CIA’s contention that
the language of the FOIA and authoritative case law establishes that the use of a time-of-
request cut-off is always reasonable). The burden of demonstrating that the imposition of
a temporal limit upon a FOIA search comports with the agency’s obligation to conduct a
reasonably therough investigation rests with the agency, not the requestor, McGehee,
697 F.2d at 1101, Therefore, in the context of a motion for summary judgment, the
agency 1s required to demonstrate that there is no genuine issue of material fact with
respect to the reasonableness of the temporal Hmit. Id. at 1102,

The Nelson Declaration, for its part, fails to satisty this burden. The CIA, by virtue of
its own statements, appears to have imposed a temporal fimit on the search in the form of
an “end-date” cut-off point, namely November 5, 2007. See CIA’s Memo, Exhibit “B”
{"Ex. B"). See also CIA s Memo, Exhibit “D” (“Ex. D7) (*Our processing included a
search of records as described in our § November 2007 acceptance letter existing through
the date of that letier. Y emphasis added). The Nelson Declaration, however, does not
address this issue in any way, shape, or form, even if simply to reiterate that an “end-

date” for responsive records was imposed, See Nelson Decl. at9 19. It does not verify if
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the temporal limit was actually imposed or explain how, given the CIA’s adminisirative
delays, the limit was reasonable. The CIA’s failure to even address, let alone explain, the
reasonableness of the imposition of the original “end-date” constitutes further evidence of
the msufficiency of the Nelson Declaration,

Even if the Nelson Declaration had addressed the issue, it is JIMP’s position that
permitting the use of the original “end-date” would be anreasonable in ight of the CIA s
eight-month administrative delay in processing the search. During those eight months,
during which the CIA apparently took no action on JMP’s request, the “internal inquiry”
was concluded and changes to the operatioﬁs of the OIG and the structure of the CIA s
oversight of the OIG were implemented. See, e.g., Exhibit “2” (“CIA Tells of Changes
for its Internal Inquiries™); Exhibit ©3” ("CIA Sets Changes to 1G’s Oversight, Adds
Ombudsman”); Exhibit “4” (detailing the changes implemented subsequent to this
review). Arguably, untold numbers of responsive records were created during those eight
months. Moss Decl, at 9 17, Despite that fact, affer IMP finally was forced to initiate the
present litigation in order to compel the CIA to comply with its obligations under FOIA,
the CIA concluded its search in “early July 2008” and chose to rely upon the original
“end-date” of November 5, 2007. Nelson Decl. at % 19; Ex. D. By that point, the origimnal
“end-date” was no longer reasonzble and arguably should have been modified to comport
with the changed circumstances. This type of behavior was rejected as unreasonable by

the B.C. Circuit in MeGehee® and is equally unreasonable here.

®The D.C. Circuit highlighted that the CIA’s imposition of an “end-date” for its search to
the first 35 days after the Jonestown Tragedy, despite the agency’s two-and-a-half year
delay in responding to McGehee’s request, was not reasonabie and remanded that portion
of the case with Instructions to the CIA 10 “do better than it has thus far” McGehee,

097 F.2d at 1103-04,
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3. The Nelson Declaration’s Inclusion Of Irrelevant FOIA Procedures
Constitutes Supplemental Evidence That It Is Insufficiently Detailed

For reasons known only to the CIA, the Nelson Declaration includes generic,
boilerplate descriptions of CIA FOIA procedures pertaining to the review of responsive
records for purposes of determining the applicability of FOIA exemptions, making
redactions to withhold exempted information, and segregating exempt information.
Nelson Decl at 99 11-14. Given that the CIAs search failed to identify any responsive
records, none of those three procedures were ever employed with respect to IMP’s
request.

The Nelson Declaration’s inclusion of this information should raise concerns as to the
CIA’s good faith in its submission of an affidavit that is required to be “sufficiently
detailed” and tailored specifically to this particular FOIA Hui gation in order to provide
this Court with sufficient factual context in which to assess the adequacy of the CTA’s
search. Moss Decl. at 9 15, In effect, the Nelson Declaration’s description of the CIA’s
search consists solely of a) generic explanations regarding CIA's FOIA procedures
{some irrelevant) and records systems; b} a recitation of IMP’s FOIA request
correspondence with CIA; ¢) two vague and insufficient sentences explaining the records
system searched and search terms used: and d) one self-serving sentence asserting that
the CIA’s search was “diligent” and “reasonably calculated 1o discover” responsive
records.” Sece Nelson Decl. at 99 7-19. This description does not and cannot meet the

CIA’s burden of providing an affidavit that is “detailed” and “nonconclusory.”

"The CIA’s unsubstantiated assertion that its search was dili gent and adequate is of [ittle
comsequence or importance in assessing whether, for purposes of summary judgment, the
CIA has met its burden of demonstrating that there is no genuine issue of material fact

regarding the adequacy of its search. Indeed, the D.C. Circuit has held that “[rieliance on

11
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The Nelson Declaration’s vague description of the search terms and location
parameters utilized in conducting the search, as well as its failure to cxplain the
reasonableness underlying its inposition of the original “end-date” and its inclusion of
irrelevant FOTA procedures, renders it msufficiently detailed and deprives this Court of
an adequate context in which to assess the adequacy of the CIA s search, Therefore, the
CIA’s Motion for Summary Tudgment (“CTA"s Motion™) should be denicd pending, at a
minimum, submission by the ClA of a more sufficiently detailed affidavit, if not
additional searches and agency review,

C. JMP Can Identify Countervailing Evidence In Light Of The Applicability
Of The Ceuatral Intelligence Agency Act of 1949 And CTA Official Public
Statements That Raise A Genuine Issue GF Material Fact Regarding The
Adequacy Of The CIA’s Search
While it is true that the inability of an agency to find a particular document does not
generally render a search inadequate, in certain circumstances a court may place

significant weight on the fact that a records search failed to turn up a particular document.

See Nation Magazine, Washineton Bureau v. U.S, Customs Sery,, 71 F.3d 885, 892, n.7

(D.C. Cir. 1995). See also Krikorian v. Dep’t of State, 984 F.2d 461, 468 (I3.C. Cir.

1993 ) documents not found by agency factored into court’s evaluation of adequacy of
search). Ata minimum, JMP can direct this Court’s attention to at least one federal
statute that would have imposed an obligation upon the CIA to create records responsive
0 JMP’s request. The Central Intelligence Agency Act of 1949 (“the CIA Act™)
mandates that the OIG prepare and submit to the CIA Director a classified semianmnual

report (“the IG report™) summarizing the OIG’s activities during the immediately-

atfidavits to demonstrate agency compliance with the mandate of the FOIA does not,
however, require courts 1o accept glib government assertions of complete disclosure or
refrieval.” Perry, 684 F.2d at 126,

12
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preceding six-month period. 50 U.S.C. § 403g(d)(1). The CIA Director subsequently is
obligated to transmit that report to the House Permancnt Select Committee on
Intelligence (“HPSCI”) and the Senate Select Committee on Intelligence (“SSCI™) with
any comments he may deem appropriate. [d. See Exhibit “5 (“Semiannual Report to the
Director, Central Intelligence Agency: July ~ December 20057).

In its original FOIA request, JMP provided the CIA with copies of news articles from
October 2007 detailing the CIA’s official verification that Director Hayden had
authorized an “internal inquiry” into the activities of the OIG as a whole, and Helgerson
in particular. CIA’s Memo, Exhibit “A.” See also Exhibit “6” (“CIA Chief Defends
Review on Agency’s Inspector General”), As indicated in 2 routine briefing between
Helgerson and 8SCI staff members in October 2007, the “internal inquiry” began in April
2007 and was being conducted by Director Hayden’s senior counselor Robert L. Diety.

See Exhibit “7” (“Lawmakers Criticize CIA Director’s Review Order™). In a pair of news

articles dated February 2, 2008, at which point IMP’s request was still being processed
administratively, Director Hayden verified that the “internal inquiry” had been concluded
and that Helgerson had agreed to “tighter controls” over the QIG s Investigative
procedures, as well as the appointment of an ombudsman and a “quality control officer”
to oversee the aciivities of the OIG. See Exhibit “2;” Exhibit #3.7 See alsg Exhibit “47

(detailing the job responsibilities of the “quality control officer” and the ombudsman).”

* 1t should not be ignored that the CIA is, in effect, arguing that an allegedly-reasonably
adequate search of its records did not find one responsive record pertaining to a ten
month internal investigation which implicated not only the OIG but also included, ata
minimum: a) OPA, for the comments made by Helgerson in the SSCI briefing and the
press contacts by Director Hayden and CIA spokesman Paul Gimigliano: b} Office of
Legislative Counsel, for the IG reports that Director Hayden was required to provide to
the HPSCI and SSCI: and ¢) the Office of the Director, for the coordination of the

I3
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Given that the “internal inquiry” lasted approximately ten months and spanned three
different reporting intervals, the OIG was obligated by the CIA Act to create at least three
semiannual reports summarizing its activities that would have included references to the
“internal inquiry,” including: 1} efforts to cooperate with the mquiry; 2 discussions
within OIG and with other CIA officials regarding possible changes to the OIG’s
investigative procedures and the appointment of an ombudsman and a “quality contro]
officer;” and 3) discussions regarding the implementation of the agreed-upon changes.
Director Hayden would have subsequently been required to transmit those reports to the
HPSCT and SSCIL The CIA’s failure to locate these records is assuredly a relevant factor
tor this Court to consider in evaluating the reasonableness of the CIA’s search.’

In light of the insufficiency of the Nelson Declaration and IMP’s identification of
countervailing evidence in the form of at least one statutory provision that required the
CIA to produce responsive records, the CIA has failed to meet its burden of
demonstrating that there are no genuine issues of material fact pertaining to the adequacy

of its search. Therefore, the CIA’s Motion should be denied pending, at a minimum,

“internal inquiry” with Director Hayden’s senior counselor, Robert L. Dietz, On its own,
this failure would not necessarily be sufficient to raise a genuine issue of material fact,
but when combined with the insufficient explanations in the Nelson Declaration of the
CiA’s search and the CIA’s failure to identity the three IG reports whose creation was
statutorily-mandated, the fact that the CIA could not identify a single responsive record
pertaining to this investigation is highly suspect,

* The fact that JMP’s original FOIA request does not specifically seek records pertaining
to the ultimate conclusions of the “internal inquiry” does not render unresponsive the
reports created in compliance with the CIA Act. The D.C. Circuit has previously held that
agencies have a duty to construe FOIA requests fiberally to ensure responsive records are
not overlooked. See Yalencia-Lucena, 180 F.3d at 326. A reasonable, liberal construction
of JMP’s request for “documents pertaining to discussions concerning the decision to
initiate an internal review” of the OIG would include records that reference the internal
review itself,

i4
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submission by the CIA of a more sufficiently detailed affidavit, if not the completion of
additional searches and AZENCY review.

IH. ALTERNATIVELY, JMP IS ENTITLED TO CONDUCT LIMITED
DISCOVERY TO ASCERTAIN THE ADEQUACY OF THE CIA’S
SEARCH

Discovery is a permissible and useful tool in the proper judicial administration of the

FOLA with regard to agency searches that are inadequate. “If a party opposing [a motion
for summary judgment] shows by affidavit that, for specified reasons, it cannot present
facts essential to justify its opposition, the court may: . . . order a continuance to enable
affidavits to be obtained, depositions to be taken, or other discovery to be undertaken . . .
' Fed, R. Civ. P. 56(1). Since in most FOIA cases the government possesses all of the
relevant evidence, it is permissible {0 use discovery to uncover facts to determine the
adequacy of the government’s search or the exempt status of requested documents. See

Weisherg v. Webster, 749 F.2d 864, 868 (D.C. Cir. 1984)." Given the msufficiency of

the Nelson Declaration and the subsequent inability by the CIA to demonstrate that it

conducted an adequate and reasonable search, discovery is necessary and permiited. See,

" While some recent unpublished opinions have interpreted this to mean that “a FOIA
plaintiff generally ‘must establish how the specific discovery requested would create a
genuine issue of material fact.” Motley v. CIA, 2606 WL 280645, *1 (D.D.C. Feb. 6,
2006}, quoting Center for Nat'] Security Stud. v. Dep't of Justice, 2002 U.S. Dist, LEXIS
2983, *4(D.D.C. Feb. 21, 2002), thus interpretation is an oversimplification of the
original ruling that “[clonclusory altegations unsupported by factual data will not create 2
triable issue of fact.” Marks v. Dep’t of Justice, 578 F.2d 261, 263 (9th Cir. 1978), cited
by Exxon Corp. v. Federal Trade Com., 663 F.2d 120, 127 (D.C. Cir. 1980}, cited by
Carpenter v. Fannie Mae, 174 F.3d 23 1, 237(D.C. Cir. 1999). Under this original
interpretation, this Court should find the factual data and logical inferences presented by
JMP sufficient to pass the Marks test.

" While the court wag addressing the particular right of the government to utilize
discovery, it atfirmed that right by stating that the government, “like any other litigant,”
should be able to utilize the rules of discovery. Weisberg, 749 F.2d at 868,

15
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¢.8., Weisberg, 705 F.2d at 1348 (permitting discovery (o resolve material factual dispute
regarding adequacy of search).

Discavery does not need to be overly burdensome or excessive in scope. At a
minimum, a limited number of interrogatories and depositions will be necessary 1o
identity the full scope of responsive documents that exist and assess whether the CIAs
search methodology was reasonably caleulated to uncover all responsive documents in
light of that information. Discovery would address several previously-identified gaps in
the CIA’s description of its scarch for records, including, for example: 1) which
particular search terms were utilized with respect to different particular components or
offices; 2) to what extent, if any, the CIA revised its search in light of identification of
relevant yet non-responsive documents; and 3) whether the original “end-date” was

imposed as a imitation on the search. Moss Decl. at 9 18.
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CONCLUSION

For the foregoing reasons, the CIA s Motion for Summary Judgment should be
denied, pending the submission by CIA’s counsel of a more sufficiently detailed
affidavit, or, alternatively, JMP should be permitted to undertake Himited discovery.

Date:  August 11, 2008

Respectfully submitted,

’;Sf’.

Bradley P. Moss, Esq.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

%k
THE JAMES MADISON PROIECT *
Plaintift, *
*

V. * Civil Action No. 08-0708 (JR)
CENTRAL INTELLIGENCE AGENCY  *
Defendant. *

RULE 56(f) DECLARATION OF
DEPUTY EXECUTIVE DIRECTOR BRADLEY P. MOSS, ESQ.

1, BRADLEY P. MOSSE, pursuant 1o 28 U.S.C. § 1746, hereby declare as follows:

1. Tam a person over eighteen (18) years of age and competent to testify. | make this
Declaration on personal knowledge and in support of the plaintff’s Opposition 1o
Defendant’s Motion for Summary Judgment (filed August 11, 2008}

2. l'am the Deputy Executive Director of the plaintiff James Madison Project
(“IMP”) and have served in that position since 2007, IMP is a Washington, D.C.-based
non-profit organization created for the primary purpose of educating the public on issues
refating to infelligence gathering and operations, secrecy policies, national security and
government wrongdoing. Much of the work undertaken by JMP involves litigation under
disclosure acts such as the Freedom of Information Act (“FOIA™). The principles
underlying the objectives of the JIMP are derived from the 1997 findings of the
Commission on Protecting and Reducing Government Secrecy. Our website, which
contains further mformation and examples of IMP’s activities, can be viewed at

htip:www JamesMadisonProject.org.
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3. Iam also an attormey of record in this Htigation for JMP. I am admitted to practice
law 1n the State of Hlinois and the District of Columbia, as well as the D.C. Circuit and
the United States District Couris for the District of Columbia, Maryland, and Northern
District of lllinois.

Procedural Background

4. By letter dated Gcetober 18, 2007, I submitted on behalf of JMP’s Executive
Director, Mark 5. Zaid, a FOLA request to the Central Intelligence Agency ("CIA™)
which sought copies of all internal CIA documents pertaining to discussions concerning
the decision to initiate an internal review of the operations of the CIA’s Inspector General
(“1G™), John Helgerson, and of the 1G’s Office as a whole. T enclosed with the request
copies of newspaper articles from the New York Times, Los Angeles Times, and USA
Today that confirmed that the CIA’s Director General Michael Hayden (“Director
Hayden”) had ordered an miternal review. The letter also stated that JMP was seeking
expedited processing of the request as well as a fee walver

5. By letter dated November 5, 2007, the CIA acknowledged receipt of the request
and assigned it Request No., F-2008-00103. The letter noted that the CIA was granting
JMP the fee waiver for the request, but that it was denying expedited processing. The
letter also stated that, unless IMP objected, the CIA would limit its search to CIA-
originated records existing as of the date of the letter,

6. JMP did not object to the temporal Himit being imposed upon the parameters of
the CIA’s search at that point in time, or the limitation to CIA-originated records.

7. On February 21, 2008, having not received any further response from the CIA

since the acceptance letter, I contacted the CIA’s FOIA Requester Service Center {“FOIA

b
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Center”} secking a status update. | was informed by a FOIA Center staff member that the
request was still being processed and that no additional information could be provided. |
was also told that, due to the routine backlog, delays should be expected but that the
FOLA Center was attempting to work through the backlog as quickly as possible,

8. By letter dated March 3, 2008, the CIA memorialized the substance of the
conversation I had had with the FOIA Center, namely, that the request was still being
processed and that there was a significant backlog causing the delay in the CIA’s
response.

& No further responses were ever received from the CIA. Therefore, after more than
five months of administrative delay, and with no identifiable timeframe in which the CIA
was planuing to fulfill its legal obligations under the FOIA, IMP filed suit in this Court
on April 21, 2008,

10. By e-mail dated June 4, 2008, Judith Kidwell (“Ms. Kidwell”), the Department of
Justice attorney representing the CIA, sought my consent for her motion for enlargement
of time, On that same day, | talked with Ms. Kidwell via telephone and indicated my
consent to her motion for enlargement of time. This constituted the only attempt ever
made by Ms. Kidwell to discuss the present case with me prior to the filing of dispositive
maotions,

11, By letter dated July 11, 2008, the CIA informed IMP that it had conducted a
search for records responsive to JMP’s request and that the search had not identified any
responsive records. The letter stated that the search had been conducted for responsive
records that existed as of November 5, 2007, the date of the original acceptance letter by

the CIA.
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12. On July 14, 2008, the CIA filed its Motion for Summary Judgment, claiming that
it had conducted an adequate search for responsive records and that there was no genuine
issue of material fact with regard to the adequacy of the search.

Substantive Response On Adequacy Of The Search

13. The CIA relics on the Declaration of Delores M. Nelson, Chief, Public
information Programs Bivision, Information Review and Release Group, Information
Management Services, Office of the Chief Information Officer {(dated July 14, 2008)
(“Nelson Declaration’}{cited as “Nelson Decl.”} to support its determination that the
search conducted was adequate,

14. For approximately eighteen (18) months, as both a private attorney and as the
Deputy Executive Director of JMP, I have participated in the litigation of several FOIA

lawsuits. See, e.g., SAE Productions. Inc. v. Federal Bureau of Investigation, Civil

Action No. 07-0866 (D.D.CH(IR); The James Madison Project v. Central Intelligence

Agency, Civil Action No., 07-01154 (D.D.CYRMU}); The James Madison Project v.

Central Intelligence Agency, Civil Action No. 07-01382 (D.D.C.YRMU); The James

Madison Project v. Central Intelligence Agency, Civil Action No. 07-02306

(D.D.CHRBW). In each of those cases, the agency’s FOIA declaration has tended to be
fitled with pages upon pages of generalized boilerplate descriptions of the process by
which the agency coordinates FOIA requests and how generic classification
determinations are rendered. Ms. Nelson’s declaration is no different.

15, Indeed, Ms. Nelson chose to include three entire paragraphs containing generic,
boilerplate information pertaining to FOIA exemption and segregability determinations.

Nelson Decl. at 99 12-14. Given that the CIA’s search did not identify any responsive
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records, the C1A did not even have to conduct any FOIA exemption or segregability
determinations. Ms, Nelson’s inclusion of the irrelevant information should raise
concerns as o the CIA s good faith in its submission of an affidavit that is required to be
“sufficiently detailed” and to provide this Court with sufficient factual context in which
to assess the adequacy of the CIA s search. The rest of Ms. Nelson’s declaration does
little to assuage those concerns,

16. Specifically, the CIA fails to sufficiently describe the scope of search terms and
tocation parameters uttlized in conducting its search. The entirety of its explanation
consists of two mere senfences that rely heavily upon conclusory adjectives and
ambiguous language. See Nelson Decl. at® 19 (“The CIA search included the Director of
Central Intelligence Agency (“"DCIA”Y area, which includes the records systems of the
DCIA Action Center ("DAC”) and the independent offices of the Office of Inspecior
General (“CIG™), the Office of General Counsel (“OGC™), and the Office of Public
Affairs (“OPA”). These offices used a variety of search terms . . ., including, for
example: ‘internal review ol operations,” “CIA’s Inspector General,” *John L. Helgerson,’
‘O1G,” "Office of Inspector General,” *OIG internal review,” and *Deitz review.”)
{emphasis added). This explanation leaves open several evidentiary gaps, including, for
example: 1} whether the CIA search included components other than the DCIA area; 2)
whether the search within the DCIA area actually involved the record systems of the
DAC, OIG, OGC and OPA; 3) whether other record systems within the DCIA area were
searched,; 4) which of the “example” search terms were used in which particular records
systems; 5) what other search terms were used in conducting the search; and 6) whether

and to what degree the CIA revised its initial search in light of information discovered
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during initial phases of the search, including information from relevant but non-
responsive documents,

17. Furthermore, the Nelson declaration does not address, iet alone explain, how the
imposition of the original “end-date”, November 5, 2007, was still reasonable at the time
that the CIA’s search was conducted. The internal review authorized by Director Hayden
reached 1ts conclusion in February 2008, resulting in the creation of an ombudsman and a
“quality control officer” to oversee the Office of the Inspector General (“OIG™), as well
as the imposttion of modified controls on the OIG s investigative procedures. See Exhibit
“2;7 Exhubit 73,7 In addition, the OIG was required by the Central Intelligence Agency
Act of 1949 (“CIA Act™) to create three reports during the course of the “internal
inquiry” detatling the activities of the OIG; those reports would, by necessity, have
included information concerning the “internal inquiry” and the changes that were
implemented as a result. At least one of those reports was submitted by Direcior Hayden
to Congress’s two intelligence committees.| Arguably all of this information would have
fallen within the scope of IMP’s request.

18. Because material facts, such as described above, still remain at issue regarding the
adequacy of the CLA’s search, the CIA’s Motion for Summary Judgment should be
denied pending, at a minimum, the submission of a more sufficiently detailed CIA
altidavit. Alternatively, IMP should be permitted to undertake limited discovery in order
to address the disputes surrounding the adequacy of CIA s search. Discovery need not be

overly burdensome or excessive in scope. A limited number of interrogatories and

' Due to the unclear language in the CIA Act regarding the timing of the CIA Director’s
submission of these reports to Congress, it is impossible to tell exactly how many reports
Director Hayden should have submitted to Congress by this time.

6
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depositions will be necessary to identify the full scope of responsive regulations that exist
and assess whether the CIA’s search methodology was reasonably calculated to uncover
all responsive documents in light of that information. Discovery would address several
previously-identified gaps in the CIA’s description of its search for records, including,
for example: (1) which particular search terms were utilized with respect to diflerent
particular compoenents or offices; {2) to what extent, if any, the CIA revised its search in
light of identification of relevant yet non-responsive documents; and (3) whether the
original “end-date” was imposed as a limitation on the search.

[ do solemnly affirm under the penalties of perjury and upon personal knowledge that
the contents of the foregoing paper are true to the best of my knowledge.

Date:  August 11, 2008

/s

@adley P. Moss



Case 1:08-cv-00708-JR  Document 83 Filed 08/11/2008 Fage 1 of 3

James Madison Project v, CIA, Civil Action No. 08-0708 (D.13.C.YIR)




CLA Tells of Changes for Its Internal Inquiries - New York Times it/ www nytimes, comy2008/02/02/ washingtor/02intel himl?_r=1&orefl.

Case 1:.08-cv-00708-JR  Document 9-3  Flled 08/11/2008 Page 20of 3

&he New ook Times

February 2, 2008

C.1.A. Tells of Changes for Its Internal Inquiries

By MARE MAZAETTI

WASHINGTON — After an internal inquiry that put his office under unusual serutiny, the inspector general
of the Central Intelligence Agency has agreed to a series of changes in the way the office conducts its
investigations of the agency’s practices, the C.LA. director confirmed on Thursday in a message to agency

employees.

Among the changes announced by the director, Gen. Michael V. Havden, were new procedures to allow

agency officers to lodge complaints against the inspector general’s office, which is an independent auditor

over the agency's internal affairs.

General Hayden said the changes were intended to “heighten the efficiency, assure the quality and increase

the transparency of the investigative process.”

The internal inquiry, unusual in its focus on investigators who usually ask the hard questions rather than
answering them, had created anxiety among some inside the office of the inspector general, John L.
Helgerson, and drew criticism from lawmakers who said the review was inappropriate and could have a
chilling effect on inquiries nto questionable conduct by the agency.

Started in April, the review was led by Robert L. Deitz, a close aide to General Hayden.

It was begun after complaints from C.LA. officers that Mr. Helgerson’s office had not been an impartial
judge of ageney operations and had begun crusading against controversial agency programs.

Some complained that inspector general investigations were unnecessarily long and resulted in huge legal

bills for agency employees whose work was under review.

As an example, they cite an investigation into the shooting down of a missionary plane in 2001 by Peruvian
troops advised by C.LA. officers. The investigation has lasted nearly seven vears and remains incomplete.

In his message to agency employees, General Hayden said the inspector general’s office would now have an
ombudsman to hear complaints from C.LA. officers and to ensure the fairness of internal agency
investigations.

He also said that the inspector general’s office was installing new equipment to allow investigators to record
interviews and create a more permanent record of investigations. In addition, a new position of quality
control officer is being established inside the office to attest, as General Hayden put it, “that reports include
all exculpatory and relevant mitigating information.”

A C.LA. spokesman said Mr. Helgerson supported the steps General Hayden outlined.

lot2 §/7/2008 8:34 PM



C.LA. Telis of Changes for Its Internal Inguiries - New York Times bty www nytimes.com/2008/02/02/ washington/0ZinteLhtml?_r=1&orel...

Case 1:08-cv-00708-JR  Document 8.3 Filed 08/11/2008 Page 3ol 3

of the conclusions laid out by General Hayden but said the inquiry “should never have happened and can't

be allowed to happen again.”

“I'm all for the inspector general taking steps that help C.LA. employees understand his processes, but that

can be done without an approach that can threaten the inspector general’s independence,” Mr. Wyden said.

Congress created the position of C.LA. inspector general in 1989, in part to prevent a repeat of the sort of
agency misdeeds revealed during the Iran-contra affair. The position is appointed by the president and
reports both fo Congress and the C.1.A. director.

The inspecter general has investigated some of the C.LA’s most secret operations since the Sept. 11 attacks,
including the program of detaining and interrogating top Qaeda suspects in secret overseas prisons.

A report by Mr. Helgerson's office completed in April 2004 concluded that some CIA-approved
interrogation methods appeared to constitute cruel, inhuman and degrading treatment, as defined by the

international Convention Against Torture,
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washingtonpost:
CIA Sets Changes To IG's Oversight,
Adds Ombudsman

By Joby Warrick
Washington Post Staff Writer
Saturday, February 2, 2008; A03

The CIA's inspector general has agreed to tighter controls
over Its investigative procedures, agency officials revealed
yesterday, in what appeared to be an attempt to soften
resentments among agency officials over the watchdog's
aggressive probes into the legality and effectiveness of the
CIA's counterterrorism efforts and detention programs.

The revisions, which include the appointment of a special
ombudsman to oversee the 1G's work, were disclosed by CIA Director Michael V. Havden in an e-mail sent to
employees, announcing the end of an unusual inquiry into the performance of Inspector General dohn 1,

Helgerson, a 36-year CIA veteran and the man chiefly responsible for the spy agency's internal oversight.

The inquiry, begun last yvear, had raised concern among lawmakers who worried that the CIA was seeking to
undermine the independence of Helgerson and his staff of auditors and inspectors. Helgerson angered top
officials at the agency after leading a garessive investigations into the CIA's performance before the Sept. 11,
2001, terrorist attacks, as well as its use of secret prisons and harsh interrogation methods against suspected
terrorsis.

Hayden, in the note to employees, praised Helgerson and his staff as being "committed to performing
mvestigations . . . of the highest quality, integrity and timeliness," but said the mspector general had agreed on
the need for changes.

"John has chosen to take a number of steps (o heighten the efficiency, assure the quality and increase the
transparency of the investigation process,” Hayden said in the e-mail.

The changes include measures intended to speed up mvestigations and require the watchdog to keep CIA
employees and managers informed about both the process and resulits of investigations. [n addition to
appointing an ombudsman, Helgerson also a greed to name a "quality control officer” who would make sure
that reports "include all cxculpatory and relevant mitigating information,” Hayden said.

The agency did not make Helgerson available for comment, but CIA spokesman Paul Gimigliano said the
inspector general had “concurred with the director's statement and was comfortable with the steps agreed
upon.”

Helgerson, who joined the CIA in 1971, wrote a report that harshly criticized the agency for failing to
anticipate al-Onaeda's attacks on the World Trade Center and the Penta gonon Sept, 11, 2001, That report,
parts of which were released last fall under a congressional order, recommended that some CIA officials be
held accountable for failing to do more to prevent the attacks, But the agency's then-management decided
against sanctions.

Helgerson also drafted a classified report eritical of the CTA's mterrogation of top al-Caeda suspects. The
report said the use of waterboarding and other aggressive interrogation methods by CIA officers violated the
CGeneva Conventions' ban on torture,

Fof2 B/O/HI0F 4:16 AM
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Updating the Record

Qur friend smintheus on Daily Kos biogged earlier this week about the changes being
voted upon in the Senate to the Foreign intelligence Surveiliance Act, or FiSA, the law
that is supposed to govern electronic surveillance in national security cases, that was
ignored when the NSA began its secret warrantless wiretapping of Americans believed
to have ties to ai-Qasda. The blog made the point that relying on four inspectors
general to report to Congress in the future on such programs may be futile, since the
1Gs in question frequently lack the independence or resources necessary to accomplish
such a mission.

Although smintheus was generous in his crediting of POGQO, and our ongoing project
axamining the |G law and how it works (or doesn't), he quoted a passage from our
report from February this vear that we can now actually update and clarify. We had
noted with alarm that CIA Director Michae! Hayden had launched a "management
review" of ClA Inspector General John Helgerson, We had termed this "perhaps the
most astonishing known infringement of an IG's independence,” and lamented the
unprecedented interference with the [G's mandate, We noted that published reports
"have stated that the I1G has changed procedures and will install an ‘'ombudsman’ in his
office. It appears that this solution has been imposed on the |G against his will, and
may have seriously damaged his independence.”

Since that was written and published, we've continued talking to people in the 16
communily and on the Hill, and can now report that not only did G Helgerson not have
any solution imposed upon him against his will, but in fact he turned down at least two
recommendations that had been proposed by the management review team.

First, the review team had recommended the creation of a new position that would
serve as both quality controt officer and ombudsman. Helgerson decided on his own to
create two new posiiions: a qualily control officer to leok over investigative reports
before they reached Helgerson and his top deputies; and an ombudsman to handle
complaints about fairness and freatment. But in both cases, Helgerson chose the
officers now assigred to those posts, and they report directly to him, nol o agency
management,

Helgerson has told Hill staff that Hayden had promised him all along that he would only
impiement the recommendations that Helgerson thought made sense. In fact, POGO
has been told, there were two recommendations to which the 1G flatly said "no way": 1)

1 of'4 8/6/2008 4118 AM
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the idea that the Director should play a role in the appointment of staff inthe I1G's
office. Helgerson said it was clear to him that such interference would violate the
statute [NOTE: the CIA |G was actually created by a separate law from most [Gs, but
the ClA statute very closely tracks the 1G law]; and 2} the idea that the IG's legal
counsel should report to the agency's general counsel, Here again, Helgerson replied
that the CIA IG's shop had always had its own counsel who reports directly to the |G.

We're told that Helgerson further informed the Director that pending legislation to
change the IG law would have to be reviewed, and if it passes, it may be necessary for
Helgerson to recommend that the separate CIAIG statute be simifarly amended.
Helgerson has been assured by Hil staffers that anything they do will serve only to
strengthen, not weaken, the 1Gs' powers.

We are particularly happy to set this record straight because there are some out there
in the anti-IG community who have seized upon the ClA episode to send "attaboys" to
Director Hayden, We are glad to say that praise seems to have been misinformed and
misdirected.

- Beverley Lumpkin

July 10, 2008 in Watching the Watchdoss | Bermalink

2of4 3/6/2008 4:18 AM
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Inspector General

Copy tog4

|




Case 1:08-cv-00708-JR  Document -6 Filed 08/1 1/20080R PapecdBE78.409347

. 'TABLE OF CONTENTS
13 PAGE
(U} AMESSAGE FROM THE INSPECTOR GENERAL covol, 1
: (U} STATUTORY REQUIREMENTS wooooooooo 5
a (L) AUDITS ccoirtrissrecssessesomssessssssmsssssssoessessssseseseess oo eee oo 7
(U} AUDIT STAFF OVERVIEW eeseersoveseceeeceeeeeoeseseooo oo 7
() SICNIFICANT COMPLETED AUDITS oo 8
(U) STATUS OF SIGNIFICANT RECOMMENDED ACTIONS
CQUTSTANDING FROM PREVIOUS SEMIANNUAL REPORTS ... i5
(U) SUMMARIES OF SELECTED CURRENT AUDITS vevereeemeeeesssann 40
i (U} INSPECTIONS woooeeesvereeteesmsesess e eosseees s 41
(U) INSPECTION STAFF OVERVIEW ceoeveeeirenreeeieeressrensesse oo 41
(U} SIGNIFICANT COMPLETED INSPECTIONS oo 42
(U) 8TaTUS OF SIGNIFICANT RECOMMENDED ACTIONS
OUTSTANDING FrROM PREVIOUS SEMIANNUAL REVORTS ... 53
(U) SUMMARIES OF CURRENT INSPECTIONS woovveeeeresesosoos s 56
(U) INVESTIGATIONS w.ooocococmmeeoermsonsoeeescreesee oo 509
() INVESTIGATIONS STAFFR OVERVIEW covrevvrreeeeeeeeeresssooon 59
(U) SicNIFICANT COMPLETED INVESTIGATIONS werrrsooooooo 61
(U} StaTUs OF SIGNIFICANT RECOMMENDED ACTIONS
OUTSTANDING FROM PREVIOUS SEMIANNUAL REPORTS.....62
(U} SUMMARIES OF SELECTED CURRENT INVESTIGATIONS ......... 63
(L) SPECIAL REVIEWS ..coooveeeersemoseeoeseeeoeooooooooo 69
(U) StATUS OF SIGNIFICANT RECOMMENDED ACTIONS
OUTSTANDING FROM PREVIOUS SEMIANNUAL REPORTS.....69
!r VVVVVV |
b ——
j




Case 1:08-cv-00708-JR  Document 96 Filed 08/11/200¥0RPaBe@lER76 409347

|

(U) ANNEX SECTION
(U) SraTisticarl OVERVIEW
{(U) COMPLETED AUDITS
(U} CURRENT AUDITS
(L0} COMPLETED INSPECTIONS
(U) CURRENT INSPECTIONS
{U) COMPLETED INVESTIGATIONS
(U} CURRENT INVESTIGATIONS

i




Case 1:08-cv-00708-JR  Document -8  Filed 08/1 1/20080R Pdémc B 76409347

(U) A Message From the

Inspector General

r—}The work of the Office of Inspector
General (OIG) during this reporting period
continued to concentrate on Agency activities in
Iraq and the war on terrorism. Ongoing Irag
investigations focus on the circumstances
surrounding the movement, confinement, and in
some cases, alleged mistreatment of detainees.

[::j OIG also is investigating o number of incidents concerning
the extraterritorial transfers of individuals and alleged abuse during
detentions outside Irag. As a result of an investigation of a case in
Afghanistan, a former Agency contractor has been indicted on four felony
charges of assault of a detainee, who died. The trigl, which has been
rescheduled for early 2006, will represent the first LIS prosecution of a
civilian for abuses committed in Afghanistan. OIG continues to work
closely with the Departments of Justice and Defense, as appropriate, and has
briefed the intelligence oversight committees regularly on developments in
these inquiries.

| ’ OIG is working with relevant Agency components to ensure
implementation of recommendations stemming from several
counterterrovism-related inquiries. In May 2004, OIG completed a special
review of management practices associated with o |  overt
action program | . | Ten
significant recommendations conceriin 7 review, revalidation, or
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modification of the program resulted. Action has been completed on most of
the recommendations, and Agency managers continue to work to complete
action on the two outstanding recommendations, | R

|
|

| | A second recommendalion has been
satisfied with issuance of updated guidelines on medical care for detainees.
One other recommendation remains outstanding. As a result of a separate
mvestigation into the circumstances surrounding ﬁ 7

| |

] _]T Two recommendations fiave been ¢losed

(LY As a result of investigations, an employee reimbursed
the governmient $8,800 for embezzlement of funds after the Department of
Justice declined prosecution. Another employee reimbursed $4,500 for
receipt of duplicate funds for training. In a third case mvolving civil service
annuity fraud investigated in conjunction with the Inspector General of the
Office of Personnel Management, the government recovered $107,958. In a
fourth case, the government recovered $45,045 for unauthorized cell phone
use. In two other cases, a contractor reimbursed the government $11,217 Jor
hours mischarged by an employee and an independent contractor made
reimbursement of $10,724 for mischarged hours. The Investigations Staff is
conducting a variety of other investigations, including possession of child
pornography, unauthorized shipments of firearms, misappropriation of
Sunds, fraud, and false statements and claims.

U/, | Personmel recruitment for the Investigations Staff
remains 4 priovity, owing to Staff turnover and the continually expanding
workload. Three experienced Agency officers have been hired as
investigators, and employment offers have been extended to six other

mdividuals with Federal law enforcement experience.

(Ul | Asreported in the previous Semiannual Report, in late
June the OIG completed a special review of accountability issues identified
in the findings and recommendations of the Congressional Joint Inguiry
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Report on 9/11. While that review found that Agency officers worked hard
against the al-Qa'ida target, it concluded that, with vespect to certain
muatters, the Agency and its officers did not discharge their responsibilities in
a satisfactory manner. It recommended that the Director, CIA establish an
Accountability Board to review the performance of some individuals in
regard to these failures. In September, the IG briefed the report’s Sfindings to
the Senate Select Committee on Intelligence, the House Permanent Select

- Committee on Intelligence, and the House Minority Leader.

{ LZ/F j In October, the Director, CIA announced that he would
not convene an Accountability Board as the 1G had recommended. The
Director expressed appreciation for OIG's work, crediting in particular, its
assesstnent of pre-9/11 systemic problems within the Agency. Agency
Information Review Officers are currently reviewing the report in response
to several Freedom of Information Act requests.

During this reporting cycle, the Inspection Staff completed
inspections of three components and four issues. The Staff issued reports on
Europe Division in the National Clandestine Service; the Office of Asian
Pacific, Latin American, and African Analysis in the Directorate of
Intelligence (DI); and CIA University. It also completed inspections on
Research and Development in the Agency, Leadership Analysis in the DI,
and the DI's Senior Analytic Service, as well as a “Review of CIA's
Pre-9/11 Reporting on the Relationship Between Saddam’s Regime and
al-Qa’tda,” which Congress had requested. In the latter case, the review
found that relevant CIA reporting in the decade before 9/11 was limited to
66 reports and generally involved isolated occurrences that do not establish
patierns suggesting an organized or centrally managed relationship,

( E,M[ The Inspection Staff continued its outreach program to
tmspection and evaluation staffs in other agencies. Inspectors from the
Defense Intelligence Agency and the Department of Defense completed the
Staff’s New Inspector Training Course in August. In addition, the
Inspection Staff has met several times with the Office of the Director of
National Intelligence IG to discuss inspection practices and procediires.
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[_} The Audit Staff completed the first audit that is a part of an
nitiative started during the last reporting period fo provide more oversight
on the effectiveness of project management throughout the Agency. The
audit evgluated Facilities Support’'s project management practices at the

(LI} The Staff completed its second annual audit of the CIA’s
financial statements (for fiscal year 2005). The Staff is currently performing
aqudits of four covert action programs. In the information techmology aren,
the Staff completed an audit of the Agency’s management of laptop
computers, and is performing a review of information security at field

stations.
F o
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(U) STATUTORY REQUIREMENTS

(U} This report is submitted pursuant to section 17 of the CIA
Act of 1949, as amended, which requires the Inspector General to
provide to the Director, CIA, not later than 31 January and 31 July of
each year, a semiannual report summarizing the activities of the OIC
for the immediately preceding six-month periods, ending
31 December and 30 June, respectively.

(U) All audit activities of the OIG are carried out in accordance
with generally accepted government auditing standards. Al QIG
inspection and investigation activities conform to standards
promulgated by the President’s Council on Integrity and Efficiency.

(U) The OIG has had full and direct access to all Agency
information relevant to the performance of its duties,

(U) Subpoena Authority

(U/ { o During this reporting period, the 1G did not issue
any subpoenas.

(U) Legislative Proposals

(U) OIG has no proposals for legislative changes.
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(U) AUDITS

(LI} AUDIT STAFF QVERVIEW

(u/ The Audit Staff conducts performance and
financial statement audits of Agency programs and activities, and
participates with other agencies in joint reviews of Intelligence
Community (IC) programs and activities. During this period, the
Audit Staff completed 11 audits of Agency facilities management,
financial management, information technology, field stations, and
other CIA activities.

N 1 The Audit Staff completed the first audit that is a part of an
initiafive started during the last reporting period to provide more
oversight of the effectiveness of project management throughout the
Agency. The audit evaluated Facilities Support’s project
management practices at
While Facilities Support’s management requested the audit, the Staff
is proactively performing and planning additional audits that focus
on project management.

(U) The Staff completed work on the statutory audif of the
CIA’s financial statements for fiscal year (FY) 2005. The Staff
compieted the second audit of this annual requirement on schedule
in November 2005. The report contains 18 recornmendations, and it
encompasses the status of management’s progress on '
recommendations from the FY 2004 audit.

(U) The Audit Staff also continues to pursue its program, as
requested by Congress, to audit each covert action program {(or an
aspect of each program) at least every third year. The Staff is
currently performing audits of four covert action programs. In the
information technology area, the Staff completed an audit of the
Agency’s management of laptop computers and is performing a
review of information security at field stations.
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(U} INSPECTIONS

(U} INSPECTION STAEF OVERVIEW

U/ The Inspection (INS) Staff is responsible for
condizcﬁng inspections of Agency programs and operations fo
evaluate their efficiency and effectiveness and their compliance with
law, Executive orders, and regulations.

(U/ /_T ‘j During the current reporting period, the Staff
completed inspections of the Office of Asian Pacific, Latin American,
and African Analysis (APLAA) in the Directorate of Intelligence (DI);
CIA University (CIAUY; Europe (EUR) Division in the Directorate of
Operations (DO);¢ Research and Development (R&D) in the CIA,;
Leadership Analysis in the DI (a follow-up to the Staff’s inspection of
that issue in 2001); the DI's Senior Analytic Service; and a Review of
CIA's Pre-9/11 Reporting on the Relationship Between Saddam’s Regime
and al-(Jaida, which was mandated by Congress. In addition, the
Staff continued its inspection on Agency Performance on North
Korea and began inspections of the CounterTerrorism Center (CTO)
in the National Clandestine Service (NCS), the DI's Office of Near
Fast and South Asian Analysis, Information Management Services in
the Directorate of Support (DS), and Agency Performance on Russia.

(u/ the Inspection Staff continues to conduct a two-
week course for new inspectors and a seminar for team leaders before
the start of each inspection cycle. The Staff also provides
instructional seminars for OIG inspectors and research assistants
during the course of each cycle, instituted in response to the
increasing sophistication of the Staff’s methodology.

4 {U) While the titles of CIA's directorates and directorate heads recently changed, this section of
the report uses the ttles in effect at the time that the inspections ook place.

Filed 08/11/20080RR2aBeailnf 78409347
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sl In addition, the Inspection Staff continues to
utilize an Tndependent contractor to track, monitor, and pursue
compliance with recommendations. The Staff has closed five
inspections—Global Support; B _Jthe Office of
Transnational Issues in the DI Director of Central Intelligence (DCI)
Center for Weapons Intelligence, N onproliferation, and Arms
Control (WINPAC); and Latin America (LA) Division in the DO —
that were open as of 1 July 2005. INS closed the Global Support
inspection because the period covered by five semiannual reports has
elapsed and several recommendations—none of which are
significant—remain unsatisfied.

=1
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(U) INVESTIGATIONS

(U) INVESTIGATIONS STAFF (JVERVIEW

v/ f— The Investigations Staff investigates possible
violations of stafiifes, regulations, pelicies, and procedures, as well as
allegations of waste, fraud, mismanagement, abuse of authority, and
substantial dangers to public health and satety related to Agency
programs and operations. The Staff oversees the Agency’s grievance
systerm and conducts proactive initiatives aimed at detecting and
preventing fraud, waste, and abuse.

A majority of the Staff's personnel continue to be
devoted fo resource-intensive investigations concerning detention
and interrogation activities in Iraq, Afghanistan, and elsewhere.
These investigations focus on the circumstances surrounding the
detention, movement, confinement, and alleged abuse of detainees.

'Two Investigations completed in this period concerned the

!

FM o - [Other ongoing =
:mveshgahons are being conducted in con}unction with the
Departments of Defense and Justice, as appropriate. The trial of 3
former Agency contractor indicted on four felony counts of assault of
a detainee, who died, has been rescheduled for early 2006. This
matter is the first US prosecution of a civilian for abuses committed
in Afghanistan. The Inspector General regularly informed the
Congressional oversight committees of progress in these
investigations.

(U/_ |The Staff conducted a range of other
investigations, including allegations of fraud by employees and
contractors, possession of child pornography, misuse of a
government intelligence collection system, unauthorized shipments
of firearms, misappropriation of funds, and false statements and
claims. Judicial proceedings are under way in several cases. The

59
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Staff, additionally, tracks the progress by Agency components in
fulfilling outstanding recommendations from completed
imvestigations.

(U/ L j As a result of Staff investigations, one employee
reimbursed the government $8,800 for embezzlement of funds after
the Department of Justice (Do) declined prosecution. Another
employee reimbursed $4,500 for receipt of duplicate funds for
academic training. In a third case involving civil service annuity-
fraud investigated in conjunction with the Office of Personnel
Management (OPM) OIG, the government recovered §1 07,958. Ina
fourth case, the government recovered $45,045 for unauthorized cell
phone calls. In two other cases, a contractor reimbursed the
government $11,217 for hours mischarged by an employee and an
independent contractor made reimbursement of $10,724 for
mischarged hours.

U/ mwmj As the Staff’s workload continues to expand, it
has hired three experienced Agency officers as investigators and has
issued conditional offers of employment to six other individuals with
Federal law enforcement experience. Staff recruitment remains a
priority. Advancing the information technology arena remains an
equally critical priority for the Staff, as it seeks to identify and deploy
software fo manage its workflow and organize and search the
voluminous records received in investigations. Oufreach efforts—in
the form of regularly scheduled lectures at CIA and Intelligence
Community courses and liaison with other Federal Assistant
Inspectors General for Investigation—continued to reap positive
benefits.

U/ | | The Statf continues to oversee the Agency-wide
grievance system, which seeks to resolve grievances at the lowest
possible level in the organization. In addition to sponsoring a yearly
grievance counselor workshop for component and directorate
grievance officers, the Staff hosts quarterly meetings of grievance
officers to share issues of common interest, and it conducts
mandatory training for all new grievance officers. This training,
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together with the emphasis on resolution at the lowest possible level,
continues to contribute to effective and timely grievance resolution.

L o i |
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(U) SPECIAL REVIEWS

(u Special reviews are undertaken by ad hoc teams
under the leadership of a senior OIG officer to address issues of
special concern identified by the Congress, senior CIA leaders, or the

Inspector General.

- | ]
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(U) STATISTICAL OVERVIEW

(L) Audit Staff

(u/ _ﬁ]During the period 1 July to 31 December 2005, the
Audit Staff 15508d 11 reports and made 48 recommendations to
improve accounting and financial management, facilities
management, and general management.

() The Audit Staff had 18 audits and reviews ongoing at the
end of the reporting period.

(L) Inspection Staff

(U) During the last six months of 2005, the Inspection Staff
completed seven inspections. At the end of the reporting period, the
Statf also had five ongoing inspections. In addition, the Staff closed
five inspections,

(U} Investigations Staff

(u/ 'The Investigations Staff completed work on 139
matters of Vamious types during this reporting period, Of this
number, 21 cases were of sufficient significance to be the subject of a
final report—7 Reports of Investigation and 14 Disposition
Memoranda.

U/ {D During this period, the IG formally referred 10
matters to DoJ based upon a reasonable belief that violations of
Federal criminal law may have been committed.

(U/]" " |Recoveries on behalf of the 1S Government
during this reporfing period, as a result of the [nvestigations Staff's
efforts, totaled $188,343.

R |
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(U) As of 31 December 2005, 153 matters Were in various stages
of review by the Investigations Staff.

(U) Special Reviews

(1) Dux‘iﬂg. the period, the office closed two special reviews.
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(U) COMPLETED AUDITS
1 July - 31 December 2005

(U) Financial Management

(U} Central Intelligence Agency Fiscal Year 2005 Financial
Statements

(U) Information Technology
(U) CIA Management of Laptop Computers
(U) Procurement

'FTFaCi}iﬁes Support Project Management Practices at the

]

(U) Field Activities

—
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(U) COMPLETED INSPECTIONS
1 July - 31 December 2005

(U) Office of Asian Pacific, Latin American, and African Analysis

(U} CIA University

(U) Europe Division

{(U) Research and Development in the CIA
(U) Leadership Analysis Follow-Up

(U) The DI's Senior Analytic Service

(U) Review of CIA's Pre-9/11 Reporting on the Relationship
Between Saddam’s Regime and al-Qa’ida

(U) CURRENT INSPECTIONS
31 December 2005

(U) Agency Performance on North Korea

(U) CounterTerrorism Center

(U) Office of Near East and South Asian Analysis
(U) Information Management Services

(U) Agency Performance on Russia

ey -
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(U} COMPLETED INVESTIGATIONS
1 July - 31 December 2005

]LUE COGX%@% of Government Funds
L |
ﬁ)) Alleged Contract Improprieties

(U) Potential False Claims — False Statements

I J

f J

(U) Fraudulent Reimbursement for Academic Training

O e

(U) Possible Conflict of ]interest

B

{U) U} Alleged Fraud Concerning Separate Mamtenance Allowance

i |

o

(LU) Alleged Conflict of Interest — Contract Immproprieties

]

(U) Allegations of Time and Attendanice (T&A) Abuse
! .

f

; ‘ 1
T

"} These investigations resulted in a Disposition Memorandum rather than a Report of
Investigation.

)
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(U) Board Appeal — FERS Special
]
i

(U} Agency E_ntjemet Personal Use for Adult Pomography

|

(U) Counterfeit Goods

| |

s/ { ) Embezzlement of Government Funds and False
Statements

(U) Alleged Contract Improprieties

Hj“ﬁ]ﬁeged Abuse of Iragi Prisoners

{U) Alleged Medical Leave Bank Abuse

|

i

|
(U} Theft of Government Funds

[@i / KL Misuse of a Government Intelligence Collection System

(U/4 | T&A Abuse by r%ﬁ ontractor
|
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(U) CURRENT INVESTIGATIONS
As of 31 December 2005

Category

Grievances
Assignment
Promotion
Other ~ Grievance

Board Appeals

General Investigations

Criminal and Prohibited Acts
Conflicts of Interest

Erberzzlement
False Claims — Other

False Claims /Statements/Vouchers
False Claims - Time & Attendance

False Claims — Visa/Passports
Hirearms

Megaprojects

Misconduct - Emplovee
Misconduct -~ Management
Obstruction of Justice
Procurement Fraud

Theft/Misuse of Government Property

Waste
Other - Administrative/Criminal
Unsubstantiated Allegations

Total Ongoing Cases

Number of cases

[RY
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Ehe New fork Times

October 23, 2007

C.LA. Chief Defends Review on Agency’s Inspector General

By MARK MAZZETTI

WASBHINGTON, Oct. 22 — The director of the Central Intellizence Agency on Monday vigorously defended
the agency’s examination of its own inspector general, calling it a “management review” intended to

improve investigations by that independent internal watchdog.

The director, Gen. Michael V. Havden, said he had ordered the review after hearing reports about the
conduct of Inspector General John L. Helgerson that “raised questions in my mind” about how Mr.

Helgerson’s office was carrying out its investigations of C.I.A. programs.

The comments by the director, in an appearance on the PBS television program “Charlie Rose,” were his
tirst public remarks on the subject since news reports this month disclosed the existence of the internal

review,

General Hayden did not specify what in particular concerned him sbout the investigations by Mr.
Helgerson's office. He said a small group led by Robert L. Deitz, a close aide fo the director, had been
working on the review since April and would deliver a report within “the next week or s0.”

“This was designed to be Iow key,” he said,

The review has drawn criticism from Democrats and Republicans alike on Capitol Hill, who have suggested
that it could have a chilling effect on Mr. Helgerson’s independence.

Mr. Helgerson's office has investigated some of the most controversial programs undertaken by the agency
since the Sept. 11 attacks, including its efforts to detain and interrogate leading terrorism suspects and its
program of “extraordinary rendition”; the practice of capturing suspects and delivering them to authorities
in other nations.

The inspector general’s investigations have bred resentment among some at the agency, who say the
inguiries amount to second-guessing of C.I.A. operatives in dangerous field assignments.

Copyright 2007 The New York Times Company

lofl 87772008 8:35 PM
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washingtonpost e
Lawmakers Criticize CIA Director's Review Order

Congress Wants to Protect Investigator's Independence

Sgbyimetingmany

By Walter Pincus
Washington Post Staff Writer
Saturday, Ociober 13, 2007; A03

A decision by the CIA director, Gen. Michasl V. Havden, to order a special
review of efforts by CIA Inspector General John L. Helgerson to probe the
agency's past interrogations and imprisonment of terrorism suspects cvoked
concern yesterday among congressional staff members and lawmakers.

The review is the Tatest reflection of disagreement within the CIA about the
legality and appropriateness of the agency's treatment of suspects since 2001,
including its decision to hold nearly 100 in secret prisons, to subject more than a
dozen to extraordinarily harsh interrogation techniques, and to fly others to
countries where torture is frequently practiced.

Fhe agency's leadership, including its lawyers, has been sparring with the
inspector general's office for several years about those practices, and since 2004
has been questioned by Helgerson about allegations that C1A officers engaged in
criminal activities in [raq.

A secret report completed by Helgerson in 2004 concluded that some CIA
interrogation practices might violate international law, a conclusion that jarred the
agency officials who had relied on Justice Department assurances that such
practices were legal.

Rep. Stvestre Reves (D-Tex.), chairman of the House Permanent Seloct
Committee on Intelligence, said in a statement yesterday that the review of the
agency's inspector general that Hayden ordered is "troubling” because of its
possible impact on the official's independence, "which Congress established and
will very aggressively preserve." ERaRLLse

™

SR R R

sen, Christopher S, Bond (R-Mo.), vice chairman of the Senate intelligence

committee, wamed in a statement that Congress depends heavily on the inspector general's help to oversee
the CIA's activities. He promised to "be watching carefully to make sure that nothing is done (o restrain or
dmminish that important office.”

Helgerson informed staff members of the Senate committee last week, during a routine briefing on his
investigations, that he is the subject of a review ordered by Hayden. The Los Angeles Tines and the MNew
York Times disclosed the existence of the review in yesterday's editions.

The review is being conducted by Hayden's senior counselor, Robert L. Deitz, and has rajsed concerns among
Helgerson's staff, said officials familiar with it. "Some people complained, and they were loud encugh that we
wanted to see if there was a problem,” a Senate staff member said, requesting anonymity because he was not

authorized to discuss the subject. "There is no judgment. We just asked him [Helgerson] about it.”

Deitz is to meet with the staffs of both House and Senate commitiees on Tuesday, a senior intelligence officer
sald. In December, Deitz told an American Bar Association conference that "we need to gtve more credit (o

8/7/2008 8:32 PM
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people in these positions of authority, heads of NSA, CIA, DIA. These are not a bunch of corrupt politicians
who are making decisions to cover their carcers. These are well-intentioned people who are deeply concerned
about keeping America safe."

Deitz's review of Helgerson began in April when Hayden started getting reports that Helgerson's staff was
carrymg on its investigations with "a prosccutorial mentality and the director could not ignore them," a senior
mtelligence official said.

Sumrming up the views of the agency's clandestine operators, the senior intelligence official said, "They find
the CIA general counsel says a technique is okay, the IG months or years later says n0." That situation, he
added, "leads first to job anxiety, then to a drop i morale and, {inally, to risk aversion."

Another intelligence official said there had been other complaints about the work of the 1G's office, including
the length of time that mvestigations went on and claims of bias in the 1G's approach to fact-finding.

CIA spokesman Paul Gimigliano said that Hayden "firmly believes that the work of the Office of Inspector
General is critical to the entire agency" and smce taking over CIA "has accepted the vast majority of its
findings." He described Dietz, who served as National Security Agency general counsel when Hayden headed
that agency, as "a seasoned observer" from outside the agency who can "if need be, suggest specific
umprovements for consideration by the [IG] unit ftself"

The senior intelligence official described it as an "effort in-house to determine whether the complaints
{Hayden] was receiving had merit," the senior intelligence official said. "Nothing that rises to the level of
asking some outside group to put this IG under a microscope." It was to be, he added, "a careful, discreet

inquiry."

Suzanne Spaulding, a former CIA associate general counsel and former senior staff member on the Senate and
)

House intelligence panels, said the review had created "an appearance of attempted ntimidation” of the

mspector general,

But Jetfrey H. Smith, CIA general counsel during the Clinton administration, cautioned vesterday that
"mspector general second-guessing on legal authority, using their own lawyers, may result in risk aversion by
officers in the future.” He added that an IG "is engaged in looking backwards with 100 percent clarity and
does not have the pressures on them and risks the operators face."

Smith noted that the CIA inspector general not only finds facts but also suggests "what disciplinary actions
should be taken. That converts him into a prosecuting attorney,”

Staff rescarcher Julie Tate contributed to this reporti.

Yiew all commments that have been posted about this article.
© 2007 The Washington Post Company
Ads by Google
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INTHE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

i
JTAMES MADISON PROIECT *
£
Plaintiff, *
#

v, * Civil Action No. 08-0708 (JR)
*®
CENTRAL INTELLIGENCE AGENCY %
i
Defendant, *
&

# kS kS S £ £ * ES S * 3 ES

RESPONSE TO DEFENDANT’S LOCAL RULE T(hy STATEMENT OF
MATERIAL FACTS AS TO WHICH THERE IS NO GENUINE ISSUE

Pursuant to Local Rule 7.1 (h), the plaintiff respectfully responds to the defendant’s
Statement of Material Facts as to Which There is No Genuine Issue with the following
statement, which is supported by the Rule 56(f) Declaration of Bradley P. Moss, Esq.,
Deputy Executive Director, James Madison Project (*Moss Decl.™).

1. Plamtiff does not dispute this statement.

2. Plaintiff does not dispute the factual recitations of these statements,

(a2

Plaintiff does not dispute the factual recitations of these statements,

4. Plamntiff does not dispute this statement.

R

Plaintiff does not dispute the factual recitations of these statements in that
processing was concluded after searches were undertaken, but does dispute any legal
characterizations or conclusions that such searches were diligent, adequate, or reasonable
enough to Jocate any responsive records, Moss Decl. at 411,18,

6. Plamtff does not dispute the factual recitations of these staterments in that

particular components and databases were identified particular components and databases
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as those which would be searched for responsive records, but does dispute any legal or
factual characterizations or conclusions that those components and databases were most
likely to have responsive records or were the only components or databases that could
contain responsive records. Plamtff also does not dispute the factual recitations of these
statements m that the CIA utilized specific search terms fo conduct the scarch, but does
dispute any legal or factual characterizations or conclusions that the particular search
terms rendered the search adequate or reasonable enough to locate any responsive
records, or that additional search terms should not have reasonably been utilized. Moss
Decl. at§% 16-17.

7. Plaintiff does not dispute the factual recitations of this statement in that the
searches conducted failed to locate any responsive records, but does dispute any legal
characterizations or conclusions that such searches were diligent, adequate, or reasonable
enough to locate responsive records. Moss Decl. at v 18.

8. Plaintiff does not dispute the factual contents of the CIA’s letter dated Julv 11,
2008.

Date:  August 11, 2008

Respectfully submitted,

/

15

Bradiey P. Moss, Esq.

D.C. Bar #075905

Mark 8. Zaid, Esq.

D.C. Bar #4405372

Mark 8, Zaid, P.C.

1250 Connecticut Avenue, N.W.,
Suite 200

Washington, D.C. 20036

(202) 454-2809

{202} 330-5610 fax

2
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Brad@MarkZaid.com
Mark@MarkZaid.com

Kelly Brian McClanahan

NYS Bar #4563748

Mark S, Zaid, P.C.

1250 Connecticut Avenue, N.W.
Suite 200

Washington, D.C. 20036
Keli@lamesMadisonProject.org

Of Counsel

Fage 3 of 3
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

*
TAMES MADISON PROJECT g
Plaintift, *
£
v. * Civil Action No. 08-0708 (JR)
s
CENTRAL INTELLIGENCE AGENCY  #
Defendant. *
ORDER

Upon consideration of plaintiff’s Opposition to Defendant’s Motion for Summary
Judgment, and it appearing that the relief prayed is just and appropriate, it is this o

day of 2008,

ORDERED, that defendant’s Motion is denied; and

FURTHER ORDERED, that the request be remanded to the Central Intelligence
Agency for a more detailed declaration on the adequacy of the search as set forth in the
accompanying Memorandum Opinion; or, alternatively

FURTHER ORDERED, that the plaintiff is permitied to undertake limited discovery
as set forth in the accompanying Memorandum Opinion,

Date: August 11, 2008

UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA
JAMES MADISON PROJECT,
Plaintiff,
v, Civil Action No.: (8-0708 (IR)

CENTRAL INTELLIGENCE AGENCY,

Defendant.

i L S S N

MEMORANDUM OF POINTS AND AUTHORITIES
INREPLY TO PLAINTIFF’S OPPOSITION TO
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT!

Plaintff states that it “commenced this litigation pursuant to the Freedom of Information
Act to obtain copies of internal Central Intelligence Agency (“CIA”) documents pertaining to an
internal review of the CIA’s Inspector General, John Hel gerson (“Helgerson™) and of the Office
of the Inspector General (“OIG”).” Plaintiff’s Opposition (“PIff, Opp.”yat 1. However,
Plaintift’s FOIA request was not that broad,

Plamtift’s FOIA request was limited in that it requested “copies of all internal Central
Intelligence Agency (“CIA™) documents pertaining to discussions concerning the decision io
initiate an internal review of the operations of the CIA’s Inspector general (“1G™), John
Helgerson, and of the 1G’s Office as a whole.” {emphasis added.) See Second Declaration of
Delores M. Nelson (“2d Nelson Decl.”), Defendant’s Attachment A, 2. To now suggest that its
FOIA request was much broader and argue that Defendant’s search was inadequate, is without

merit.

" Defendant filed a motion ta dismiss or altematively, for summary judgment, Plaintiff
has failed to address Defendant’s motion to dismiss,
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[ DEFENDANT CONDUCTED A REASONABLE SEARCH FOR
RECORDS RESPONSIVE TO PLAINTIFF’S NARROW FOIA REQUEST

A. The CIA’s End-Date Was Reasonable

Plaintiff cites MeGehee v. CI4, 697 F.2d 1096, 1101 (D.C. Cir. 1983), in arguing that the
CIA’s imposition of an “end-date” of November 5, 2067, was unreasonable. Plaintiff’s reliance
on this case is misplaced. The Court in the McGhee case found that imposition of an end-date to
the first 35 days, in light of the agency’s two and one-half vear delayed response was
unreasonable. In this case, there is only approximately eight months between the time of the
request and CIA’s response, More importantly, in light of the fact that the Plaintiff’s FOIA
request was liunited to requesting documents pertaining (o discussions concerning the decision to
initiate an internal review, the CIA reasonably “searched for records that would have pre-dated
the announcement of the review of the IG’s office.” See 2d Nelson Decl. 2. The CIA
determined that November 5, 2007, would be a reasonable cut-off date in terms of providing a
temporal limit to the search for responsive records. See 2d Nelson Decl. 4. That date was
reasonable, because it post-dates the decision to conduct the internal review. /d. Thus, there is
absolutely nothing to support Plaintiff’s speculative argument that “untold numbers of responsive
records were created during those eight months,” PIff. Opp. at 10.

B. Defendant’s Search Was Adequate In Light of Plaintiff's Narrow Reguest

Plaintiff argues that Defendant’s search was inadequate because it did not turn up records
of a ten-month investigation or records that would have been mandated by a federal statute, i.e.,
“a classified semiannual report.” PIf. Oppo. at 12-13, FN8, These arguments are unavailing,

“[Htis the requester’s responsibility to frame requests with sufficient particularity to
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ensure that searches are not unreasonably burdensome, and to enable the searching agency to
determine precisely what records are being requested.” Assassination Archives and Research
Center, {nc., 720 F.Supp. 217, 219 (D.D.C. 1989} (citing Yeager v. DFEA, 678 F.2d 315 (D.C. Cir,
1982). “The rationale for this rule is that FOIA was not intended to reduce government agencies
to full-time investigators on behalf of requesters.” /d. An agency’s duty 1s only to conduct a
search reasonably calculated to uncover all relevant documents,  See Kowalezvk v. Depariment
of Justice, 73 F.3d 386, 388 (D.C. Cir. 1996). The agency 1s not required to speculate about
potential leads. [d. Furthermore, the agency is not required to exercise “clairvoyant capabilities”
to determine the nature of & plaintiff’s request. See Hudgins v. IRS, 620 F.Supp. 19, 21 (D.D.C.
1985) (citing Weisberg v. Departiment of Justice, 705 F.2d 1344 (D.C. Cir. 1983,

“Because Plaintiff’s request was so narrow, the CIA did not search for records that would
have been produced during the review of the IG, or the office as a whole.” 2d Nelson Decl. § 2.
Plaintiff cannot now broaden that request in the midst of [iti gation. It is illogical 1o think that a
classified semiannual report would be responsive to a FOIA request asking for documents
pertaining fo discussions concerning a decision to initiate an action. Moreover, the agency was
not obligated to search for records conpceming any ten month internal investigation when Plaintiff
only requested records pertaining to the discussions about the initiation of such an investigation.”

I THE AGENCY’S DECLARATIONS ARE NOT CONCLUSORY

The agency’s declarations in this case contain sufficient specificity to allow the Court to
determine the reasonableness of its decisions about where to search. The agency’s initial

declaration (“Nelson Deel.”), which was submitted with its motion to dismiss or alternatively

“In fact, it is Defendant’s undersianding that Plaintiff has now filed a new FOIA request.

3
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motion for summary judgment, lists the various components that were searched and specific
terms that were used in the searches.” See Declaration of Delores M. Nelson, 9 19. The agency
provided additional information in this regard in its second declaration. See 2d Nelson Decl. 3.
Contrary to Plaintiff’s assertions, both of these declarations are quite specific and clearly
demonstrate that the agency conducted a search reasonably calculated to locate information
responsive to Plaintiff’s narrow FOIA request.
Conclusion

For the foregoing reasons and those provided in Defendant’s motion to dismiss or
alternatively, motion for sulzmary judgment, this case should be dismissed or alternatively,
Defendant CIA should be granted judgment as a matter of law.

Respecttully submitted,
/s/

JEFFREY AL TAYLOR, D.C. BAR # 498610
United States Attorney

/s/
RUDOLPH CONTRERAS, D.C. BAR #434122
Assistant United States Attorney

s/
JUDITH A KIDWELL
Assistant United States Attorney
555 Fourth Street, N.'W .- Civil Division
Room E4903
Washington, D.C. 20530
(202) 514-7250

* These terms included “internal review of operations,” “CIA’s Inspector General,” “John
L. Helgerson,” “OIG,” “Office of Inspector General,” “OIG internal review,” and “Deitz review.”

4
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

- ] ) / Iage! {orTy
Cage No. 1:08-cv-00702 LIRS

SECOND DECLARATION OF RELORES M. NELSON
INFORMATION AND PRIVACY COORDINATOR
CENTRAL INTELLIGENCE AGENCY

I am the Infermacion Programs

ot

Division (PIPED), formation Review and Relgase Group (IRRGY,

Information Management Services {IMS) Offic
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ol Inspecrtor ICIGH, the Office of
{OGC), and the 0ffice of Puplie Affairs (Opay,
ware all tasked to search for recsords in responsge to Plaintiff g
5 ,’;\CE’LA @S H R
4. The TIA searched for records in existence as of the
date of the acceptance letter sent to Plaintiff. A frue and
BXACL Copy of the CIh‘as § November 2007 levter ia attached ag

nie DCLA area was tasked wirh searching for
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3. Finally, Blaintiff asserve that it can identify, based

en the OIA Act of 1948, 50 U.s.C. & 403, records that the C74
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Cffice simply bscause these documents would not be rasponsive to
Flaintiff's request. Any documentation relating to the IG
Cifice’s compliance with the irnternal review would net be
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Fogo08 0003

Whe Yames MAlabignn Proferr
1280 Conrecticur Hbenue, 7,58,
- &uite 200 '
Baghington, 8.€. 20036

allt E.Mail: JaMedPro@aolcom
610 fax ‘ hip/forwe jamesmadisonprajectorg

18 Ootobaer 2007

Scott A, Kosh

Cenral Intellipence Agency
Information and Privacy Coordinator
Washington, D.C. 20508

Re: FOIA Renvest~ Internal Investipatan of 1G7: Office
Drenr My, Kock:

This is 2 request on behalf of The James Madison Project under the Freedom of
oformation Act, 5 US.C. § 552, et seq., for coples of all {nternal Central Infelligence
Ageney ("CLA”) documents pertaining to discussions concerning the decision to initiate
an internel review of the operations of the CIA’s Inspector General (“FE™), John
Helgerson, and of the I3s Office as a whole. Enclosed please find coples of news
articies from The New York Timas, Los Angeles Times, and USA Today refeming
condirmation by ths CIA that Dizector Genergl Michae! Hayden has ordered the internal
review.

We are hereby requesting g waiver of all fees, The James Madison Project is a nan-
profit organization wader the laws of the Diswier of Columbia and has the ability to
disseminate information on & wide scale. Storlss concerning our sotivities have received
prominent mention in many publications including, but not limited to, The Washingron
Past, The Washingion Thmes, St Petershurg Tribune, San Diego Union Tribune,
Evrepean Stars & Stripes, Christian Sclence Monitor 118 News and Werld Repori,
Morher Jones end Salon Magazine, Our website, whers much of the information receivig
tarough our FOLA requests is or will be posted for all to review, can be adcessed st

f

“Bratuleige will foreber gobizer purmire, mr e people iy gredir fo B gfisir akiy @oberiars, s
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hitp:/feniw famesmadisonproject org. Prior requests submitted by otr arganization have
all received fae walvers,

We are also asking for expedited processing. The 1996 amendments to the Froedom
of Information Act penmnit expedited processing when a “compelling need” exists. See 5
ULB.C. § 552 (2)(BHEXV). Specifically, “eompelling need” means “with respectto a
request made by & person primarily enpuged in disseminating information, urgency to N
inform the public concerning actual or alleged Federal Govermnment amévii;i.” KL oat § 352
(@}EENID. The CIA hzs adopted internal regulations governing 63{1{:{3&1‘&@&
processing and has determined that & "compelling need™ is deemed to exish whete tfze
. ‘request is made by a person primerily sngaged in disseminating information and the
information is relevant 1o a subject of public wrgency concerning an actual or allegad
Federsl government activity.” Ség 32 C.FR. § 1900.34(c)(2).

There can be ne question that the information sought would comribute t the nublic's
understending of government operations or aetivities and is in the wublic inferest. Over
the course of the Global War on Terror (FGWOT™), numearsus documerts from a hast of

xecufive branch agencies have been released, detailing the lepal and policy
considerations that have formed the basis for discussions on a wide-range of national
security policies. One example was the DOT's disclosute of memoranda that originated
in its Office of Legal Counsel znd which formed 2 critical compenent of ULS. policies
concerming detention of temorist suspests. Given the bighiy-publicized nature of this
particuler conroversy end 1ts relation to the activities of the CIA’s imemal “watchdog,”
gn office which hes recently produced reports highlighting cvitical faihures by the CIA in
its prosecution of the GWOT, detailing the span of arguments considered prior to the
avthorization of this inrernal review will cleasly contribute ro the public’s understanding
of government operatons or achvites, :

With respest to expedited processing, as explained above, IMP has been and
cantinues to be primarily enpaged in disseminating infermation on 2 wide soale and
clearly falls within the scope of the stature, A “sompelting need” exists due 1o the
critically important political and legel questions that are elearly implicated by the
decision 1o authorize the internal revisw of the 1G's Offics. Not only does the review
nave the potential 1o serve, either in mere appearancs or in aomal reality, as evidence of
the politicization of » stamtorily-designated non-political division within the CIA, bur it
Blso raises the possibility of constituing nlawfi! interference in the activitesof the IG
and obstruction of the [(3's stamtory obligations, '

Rirobiz e Wil fareber gatcrn (oranE, Bk o peasie le hiran fo be thrir olor Salergors,
HHST G108 thrasrarlony nnh the podier Greotriebge gilies. ™ .
Fhmes Sadeson, 1850
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The CIA is required by lawto regpond to this request within 20 working davs.
However, the CIA {s required to fssue a determination on the request for expeditéd
processing “within 10 days after the date of the request.” 5 U.S.C. § 552 {a)CYENITKT.
Therefore, the CLA's response i due on or before October 28, 2007. Failureto timely
comply may result in the filing of a<ivil sction agsinst your agency in the United States
District Court for the District of Columbia, Please note that the denial of expedited
procsesing should not intarfers with the normal processing of these requests,

If you demy eIl or part of this request, please cite the specific exemptions you befieve
Justifies vour refusel to releass the information or parmit the review and notify us of your
. 8ppeal procedures available under the law. In excising material, please “black out” vather
than “white out™ or “cut put”,
Your cooperation in this matier would be appresiated, If vou wish to discuss this
request, please do not hesitate to conract me ot either {202) 458-0011 or my law office at
202y 454-2809.

Finally, please have all revurn correspondence addressed specifically to my attention

to ensure proper debivery,
?ﬁrﬁ?}’?
y e

Buriviebye Wil farcier FLRE [FHOTaE, BTy & peaple il murar i Be el gt Epusrsprs,
AEEL BT Hemrselies it e polner Lrolofelge pioes, @ '
Fames fiskison, 1822
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Gotober 31, 2ooy

Watchdog of C.1LA, Is Subject of ﬁ&ﬁﬁ& Imguiry

By MABRK MAZIPTTY and SCOTT BITANE

WASHINGTON, Ozt 11— The director of the Central Intelli ence Agency, Getl Michael V. Havden . has
vrdered an unusyal internal mquiry into the work of the agency’s fnspector gencral, whose aggressive
investipations of the ©.1.A4.'s detention and interrogation programs and other matiers have aeated
resentment among ageney opevatives,

A stoall teain working for General Heyden is Iooking futo the conduct of the ageney's watchdog office, which
is led by Inspector Geners] Johy L. Helgerson. Current and former government officials said the review had
cauged enyiety and aneer in My, Helgerson's office and sroused conesrn on Capito} Hill that it posed g
confiict of interest *

The review s particularly focused on complaints that Mr. Helgerson's office has not asted as a fair and
impartial judge of agency operations but instead has begun a crusade against those who have participated fn
controversial detention programs. ' '

Any move by the ageney's director 1o examive the work of the imspector genersl would be unusual, ifnot
toprecedented, and would threater to uudermine the Independence of the offies, some anrrent and former
aifleials say,

Frederiel P, Hitz, who served as C.1a. tospector genera! from 1950 %0 1998, s2id he had no first-hand
Information about surrent conflicts inside the ageney. But Mr. Hitz cald any move by the agency’s director to
exzmine the work of the inspector genersl weuld *not be proper”

“Lthink it's & terdbla idea,” said Mr. Hitz, who now teachas 2t the University of Virginia. “Under the staure,
the inspector general has the right to investigate the director, Row can vou do that and have the director
worn around and investigate tha 1,G.»"

A CLA spokesman strongly defendad the inguity on Thursday, saying General Hayden sepported the work
ofthe inspector general's ofiee and had “acoepred the vast majority of fre findings.” :

“His only goal is to help this offee, ke auy offfee at the agency, do tts vitsl wark sven better,” zaid Pag)
Gimdglians, the spokesmarn, ‘

Current and former intelligence officlels said the inguiry had invelved formal interviews with ot Jeasr some
of the Inspector generals w12 and was pereeived by sore agency ernplovees as an "investigation,” 3 label
Mr. Gimigliano rejected.

Several currentand former officials interviewed for this articlz spoke on condition of anonymity becanse of
the sensitiviry of the inguiry,

HYT8/2007 302 PM
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The offielals said <he inquiry was heing oversesn by Robert L. Deitz, 8 trusted alde’to the C.LA. dirertor and
a lawyer who served g penerel coupsel at the National Secority Arency when Genersl Hayden ran it.

. ; ! :, : w ' il A
Michael Morrell, the ageney’s assoclate deputy director, is another member of the group, officitls sald.

Reached by phone Thursday, both Mr. Helgerson and My, Dietz declined to comment.

In bis role as the agency’s Inspector general sinea 2008, Mr, Helzerson has investigated some of the most
sontraverstel progrems the OJ.A. has begun since the Sept, 11 zttacks, including ite seoret program to detain

and imterrogate high value terrorist suspects.

Under federal procadures, agency heads who are vnhappy with the conduct of thelr inspectors general ‘n;-fvea
at least two places to Ale aotnplainta. One is the Integrlty Committee of the President’s Counell on kzmg;iy
and Efffciency, which oversees all the inspectors general, The agerieved agency head can alse o direstly to
the White House,

I serious aceusations against an nspector general are sustained by evidence, the president can dismiss him.

- . g "
Beth those routes aveid the switward situstion officials describe aithe CLA and preserve the independence
ot the Inspacior genersal,

But ong intelligence offieial whoe supports General H ayden's decision to begin an futernal inguiry said that
going outside the ageney wonld “blow things way cut of proporticn.”

A report by Mr. Helgerson's office campleted in the spring of 2004 warned that some CLA~zpfroved
interrogation procedures appeared to constitute cruel, inhumas snd degradipg treatment, o8 defined by the
international Convention Agalnst Torfure. l

Some of the inspector general's work on detention issues was conducted by Marv O. Motarthy, who was
fired from the agency last year after being accused of lealdng classified Information. Offclals said M,
Helgersen's office was nearing completion on a number of inquiries inte C.1.4, detention, interrogadan, and

“renditons” — the practice of selzivg suspects and debivering them to the authorities In other nations.

The inspector general's offies also rankled agency officiels when it completed 2 withering raport zhout the
CLA's missteps befors the Sept, 10 attack -2 report that recoramended “sccountability boards™ to consider
disciplinary action against 2 handfol of senior officiale.

When the renort was mads public in Avgust General Hayden tock the rare step of pointing up ceiticisms of
the report by the former intelligence director, Gearge J. Tener and his senior aldes, saying many officials
“took strong exception o its foous, methodology and eonciusions.” '

Seme ageney officers helieve the agaressive investigations by Mr. Helgerson amount To unfair second
guessing of intelligence officers who are often risking theiy lives in the fald.

“Theseare good people who thought theywere doing the right thing,” said one former agency officlal, “And
newthey are getting best up pretty bad and they haveto ge outan hire o lawyer,”

Agency officials have slso eriticizad the lengh of the inspector general’s investigations, some lasting mare

1071402007 3:07 P
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Centrg} Tnsffizanys Aty

Wiy, D7 Jows

My Mark 8 7
Zxecutive Director
The Jarnes “"»ﬁadﬁ son Frotecs
1250 Connectien {
Swite 260

Washington, DC 20034

?fi
&

Reference: 1200300103
Dpar Mr, Zaid,

O 18 October 2007 the Office of fthe Informetion and Privavy Coordivator
cerved your 1§ Qetober 2007 Freedom of Information Act (FOIA) ‘reguest for “sepies of
411 internal Central Zﬁti;,@zgﬁ: Lo Ageney (CIAMY dosunients pertalzing to disoussions
conceroing the decision 1o Inilate an fnterninl review of fhe operations of the CTA s
Inspectoy Genersl (T, 5@2&; ﬁdccman, and of the TG/ Ofce sy a whal e We
have assigned vour reguest the reference number ehave, Pleass use this number when
eorresponading with us 5o tiat we oan identify it easily,

We sccept vour re request and will process it peeqr rding tothe FOLA, STLS.C ¢ 582,
as amendad, L.,mzec,zuucwm onAck S0TULSC§ 431, 55 amended. U LESS you
object, we will Hmit our search 0 {Z’mmmgﬂmm records gxist wmw the date ofrhiz

AS & matter of administrarive dise r8tion, we will waive the fies assac tated with
precessme your FOTA request in this instance, Thersfore, yourregusst for & fee watver s

h rocessing. We handle o} T2quests in the order we

recesve them: that s, “firsein firg mﬁ‘ We make e:mfzpz; s to this rule only when 2
requester esteblishes a2 ¢ @gﬁf:?%gg eed under the stendards in opr megniztions, 4
“compelling need” exd 18780 1) when the matrer involves an imupiner: m S2t 10 the [ife or
éz‘mci safety of an fngiy iduzl, o ; ,s when 1 persen tpmzww,g tegeged i disseminating
m”mfmz: skes the request and e infnmation is elevanito a sobiect of public

CICY CONCRINng anactial or sﬁewaﬁ Feders] Bovemment activity, Your request does

ésmomﬁmm %:@mpe:‘é‘ﬁ:?z;g need” wnder these critegs and, therefore, we deny vour

request for cxpedited processing,

ks f”‘
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The large nimber of FOLS requests CLA receives has crsated nnzvoidable dela Ve
making it inlifely fiat we con cénrespond within the 20 wordne {’E; v5 the FOLA requires,
Yo have the r:m it io consider onr rmmi roralssl as 5 damial o of your reguest and you
rogch would permit us i
C el

mey appeal to the Agency Relgase Penel, A more practical approsch w

continye processing your requast, c;szd, “&waé {0 you 25 soon a8 we cen, You will retain
your appeal rights and, opce i search, can appeal af tat timie if

receive the resuls of o
&

youwish, We will procsed on that basis unle £8s you ohisot,

Sincerely

gwﬁm

o

sttt Kook
Information and B m:ﬁy Coardinator



Case 1:.08-cv-00708-JR  Document 12 Filed 11/13/2008 FPage 1 of 10

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JTAMES MADISON PROJECT
1250 Connecticut Avenue, NW
Suite 200

Washington, D.C. 20036

e

Plaintiff
v,

CENTRAL INTELLIGENCE AGENCY
Washington, D.C. 20505,

L I I

and
Civil Action No. 08-0708 (JR)
DEPARTMENT OF JUSTICE
950 Pennsylvania Avenue, NW
Washington, D.C. 20530,

and

FOE X K X O® % % w %

FEDERAL BUREAU OF
INVESTIGATION

935 Pennsylvania Avenue, NW
Washington, D.C. 20535

% ®

*

Defendants.

E A

* * £ * & # * H * #® *

FIRST AMENDED COMPLAINT

This is an action under the Freedom of Information Act ("FOIA™), 5U.5.C. § 552, et
$eq.. as amended, for the disclosure of agency records improperly withheld from plaintff
James Madison Project by defendants Central Intelligence Agency, Department of
Justice, and Federal Bureau of Investigation.

JURISDICTION

1. This Court has both subject matter Jurisdiction over this action and personal
Jurisdiction over the defendants pursuant to 5 U.S.C. § 552(a)(4)(B) and 28 U.S.C.

§ 1331,
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VENUE
2. Venue is appropriate under 5 U.S.C. § 552(a)(4)B) and 28 U.S.C. § 1391.
PARTIES

3. Plaintiff James Madison Project (“JMP”) is a non-profit organization under the
laws of the District of Columbia and has the abihity to disseminate information on a wide
scale. Stories concerning our activities have received promiinent mention in many
publications including, but not limited to, the Washington Post, Washington Times, St.
Petersburg Tribune, San Diego Union Tribune, Enropean Siars & Stripes, Christian
Science Monitor, U.S. News and World Report, Mother Jones and Salon Magazine.

4. Defendants Central Intelligence Agency (“CIA™), Department of Justice {(“DOIM,
and Federal Bureau of Investigation ("FBI”) are agencies within the meaning of 5 U.8.C.
§ 552 (¢}, and are in possession and/or control of the records requested by IMP which are

the subject of this action.

BACKGROUND

3. John L. Helgerson (“Mr, Helgerson”) has served as the Inspector General of the
CIA since April 26, 2002. Since his appointment, Mr. Helgerson has led numerous
internal investigations info controversial programs that began in the aftermath and as 2
result of the September 11, 2001, terrorist attacks, including such high-profile programs
as the CIA’s detention and interrogation of terrorist suspects. Mr. Helgerson also
conducied an investigation into the CIA’s actions prior to the September 11, 2001,
terrorist attacks, resulting in a report which recommended “accountability boards” to
consider disciplinary action against a handful of senior officials.

6. Upon information and belief, the prolonged and aggressive nature of these
investigations has caused bitter resentment on the part of certain CIA operatives and
officials towards the Office of the Inspector General (“OIG™) in general and Mr.

Helgerson in particular,
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7. On October 12, 2007, the CIA confirmed that Director General Michael V,
Hayden (“Director Hayden™) had authorized an internal investigation into the operations
of the CIA’s OIG, specifically focusing on the conduct of Mr. Helgerson, which began in
April 2007. The basis of the review was to address complaints that the OIG’s
investigations have not consisted of a fair and impartial review but rather as a “crusade”
against CIA officials mvolved in controversial programs. CIA spokesman Paul
Grmigliano refused to characterize the internal review-—which was overseen by Robert
L. Deitz, Senior Counselor to Director Hayden, and Michael J. Morell, Associate Deputy
Director-—as an “investigation” and insisted that Director Hayden’s only objective was to
assist the OIG in doing “its vital work even better.”

8. On January 31, 2008, Director Hayden announced the completion of the
mvestigation, including details of changes that would be made to the OIG as a result of
the mvestigation, including measures requiring the IG to: a) keep CIA employees and
managers informed about both the process and resuits of mvestigations; b) appoint an
ombudsman; and ¢) appoint a “quality control officer” who would make sure
OIG reports “include all exculpatory and relevant mitigating information.”

9. Upon mformation and belicf, the CIA’s stated basis for and characterization of
the mternal investigation is both misleading and inaccurate. Upon further information and
belief, the commencement of such an investigation posed a conflict of interest and
threatens to undermine the independence of the OIG.

10. Frederick P. Hitz, who served as the CIAs Inspector General from 1990 to 1998
and currently teaches at the University of Virginia, stated on October 12, 2007, that any
investigation by Director Hayden into the OIG’s work would “not be proper.”

1. Pursuant to the Inspector General Act of 1978, only the President of the United
States may remove the Inspector General of a Cabinet-level or major agency. In the event
of such action, both houses of Congress must be notified of the rafionale Justifying the

removal.
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12, Upon information and belief, Director Hayden lacks the authority to inifiate an
mternal investigation designed to address complaint(s) against both the OIG as a whole
and Mr. Helgerson in particular.

I3. Pursuant to Executive Order 12993, allegations of misconduct by an Inspector
General and/or senior staff members of most federal agencies’ OIGs are referred fo the
Integrity Corﬁmittee of the President’s Council on Integrity and Efficiency (*PCIE”).
Pursuant to Section 2(c) of Executive Order 12993, the Integrity Committee shall
determine if there is a substantial likelihood that the allegation “discloses a violation of
any law, rule or regulation, or gross mismanagement, gross waste of funds or abuse of
authority.” To the extent that an investigation is necessary, the Public Integrity Section of
the Department of Justice or the Federal Bureau of Investigation will conduct the
investigation on behalf of the Integrity Commitiee,

14, Pursuant to Executive Order 12993, records of the Integrity Committee of the
PCIE are maintained by the FBI.

15. Upon information and belief, to date, Director Hayden has not referred any
complaint(s) against Mr. Helgerson and/or his staff to the Integrity Committee of the
PCIE.

COUNT ONE

16. IMP repeats and realleges the allegations contained in paragraphs 5 through 15
above, inclusive.

17. By letter dated October 18, 2007, IMP submitted to the CIA a FOIA request
which sought copies of all internal CIA documents pertaining to discussions concerning
the decision to initiate an internal review of the operations of Mﬁ Helgerson, and of the
OIG as a whole. Copies of news articles from the Los Angeles Times, New York Times,
and USA Tuday that detailed the CIA’s confirmation that an internal review had been
authorized were included. The request sought a waiver of all fees, noting that IMP is »

non-profit organization with the ability to disseminate information on a wide scale, the
4
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information would contribute to the public’s understanding of government operafions or
activities and is in the public interest, and that IMP had been granted a fee waiver on all
prior requests,

18. By letter dated November 3, 2007, the CIA acknowledged receipt of JIMP's
request and assigned it Request No. F-2008-00103. The CIA also granted JMP’s request
for a waiver of fees.

19. By letter dated July 11, 2008, the CIA, pursuant to judicial order, informed JMP
that no records were found responsive to this request. The letter noted that, since the
request is the subject of pending litigation, no administrative appeals would be permitted.

20. IMP has a legal right under the FOIA to obtain the information it seeks, and there
is o legal basis for the denial by the CIA of said right.

COUNTTWO

21. JMP repeats and realleges the allegations contained in paragraphs 5 through 15
above, inclusive.

22. By letter dated August 11, 2008, IMP submitted to the ClA a FOIA request which
sought copies of all internal CIA documents pertaining to: a) discussions conceming the
decision to initiate an internal review of the operations of Mr. Helgerson, and of the OIG
as a whole, dated after November 5, 2007, b the activities of the internal revies itself:
¢) proposals for and the implementation of changes in the operations and procedures of
the OIG; and d) any semiannual IG reports to the Director that reference any of the
above, Copies of news articles from the New York Times and Washingion Post that
detailed the CIAs confirmation that an internal review had been authorized were
inciuded. The request sought a waiver of all fees, noting that IMP is a non-profit
organization with the ability to disseminate information on a wide scale, the information
would contribute to the public’s understanding of government operations or activities and
15 in the pubh?g: interest, and that IMP had been granted a fee waiver on most prior

requests,
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23. By letter dated August 28, 2008, the CTA acknowledged receipt of JIMP’s request
and assigned it Request No, F-2008-01698. The CIA also granted JMP's request for a
waiver of fees,

24. By letter dated August 27, 2008, IMP amended its request to expand the time
frame to include the period January 1, 2006 — November 5, 2007,

25. By letter dated September 18, 2008, the CIA acknowledged receipt of JMP’s
amendment and stated that its search for records will be from January 1, 2006 — August
28, 2008,

26. As twenty working days have clapsed without a substantive determination by the
CIA, JMF has constructively exhausted all required adminisirative remedies.

27. JMP has a legal right under the FOTA to obtain the information it secks, and there
15 no legal basis for the denial by the CIA of said right,

COUNT THREE

28. JMP repeats and realleges the allegations contained in paragraphs 5 through 15
above, inclusive.

29. By letter dated May 26, 2008, IMP submitted to the DOJ Criminal Division a
FOILA request which sought copies of all DOJ documents pertaining to: a) investigations
referred to the Criminal Division’s Public Integrity Section by the Integrity Committee of
the PCIE into the operations of the CIA 1G, John Helgerson, and of the IG’s Office as a
whole; and b) discussions, records, correspondence, metnoranda, or opinions of the
Public Integrity Section regarding CIA Director Hayden’s decision to initiate an internal
mvestigation of the IGG’s Office. Copies of news articles from the New York Times and
Los Angeles Times that detailed the CIA s confirmation that an internal review had been
authorized were included. The request sought a waiver of all fees, noting that TMP is a
non-profit organization with the ability to disseminate information on & wide scale, the

information would contribute to the public’s understanding of government operations or
6
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activities and is in the public interest, and that IMP had been granted a foe waiver on
moOSst Prior requests,

30. By letter dated June 5, 2008, the DOJ acknowledged receipt of IMP’s request and
assigned it Request No. CRM-200800363.

31. By telephone on July 21, 2008, IMP’s Director of FGIA Operations, Kel
MecClanahan, contacted the DOJ Criminal Division’s FOIA Requester Service Center for
a status update on the request. The DOJ stated that the request was still being processed
and indicated that it could not provide a concrete date upon which the process would be
completed because no response had yet been received from the Public Integrity Section.

32. By telephone on August 13, 2008, Mr, McClanahan contacted the DOJ Criminal
Division’s FOIA Requester Service Center again for a status update on the request. The
DOJ stated that the request was still being processed and indicated that it still could not
provide a concrete date upon which the process would be completed, but that an overdye
notice was being sent to the Public Integrity Section.

33. By telephone on August 20, 2008, Mr. McClanahan contacted the DOJ Criminal
Division’s FOIA Regusster Service Center again for a status update on the request. The
DOJ stated that the request was still being processed and indicated that it still could not
provide a concrete date upon which the process would be completed, but that the Public
Integrity Section had until September 3, 2008, to respond.

34. By telephone on August 21, 2008, a representative of the DOJ Criminal
Division’s FOIA Requester Service Center contacted Mr. McClanahan, The
representative stated that the FOIA Requester Service Center is not required to answer
questions about the status of requests, that these updates were merely a courtesy, and that
the Public Integrity Section “will get to it when it gets to 1it.”

35, As twenty working days have elapsed without a substantive determination by the

DOJ, IMP has constructively exhausted all required administrative remedies.
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36. JMP has a legal right under the FOIA to obtain the information it seeks, and there
is no legal basis for the denial by the DOJ of sazd right.

COUNTFOUR

37. JMP repeats and realleges the allegations contained in paragraphs 5 through 15
above, inclusive.

38 By letter dated May 26, 2008, JIMP submitted o the FBI a F OIA request which
sought copies of all PCIE documents pertaining to a} investigations authorized by the
Integrity Committee of the PCIE into the operations of the CIA IG, John Helgerson, and
of the IG’s Office as a whole; and b) discussions, records, correspendence, memoranda,
or opinions of the Integrity Committee regarding CIA Director Havden’s decision to
initiate an internal investigation of the IG’s Office. Copies of news articles from the New
York Times and Los Angeles Times that detailed the CIA’s confirmation that an internal
review had been authorized were included. The request sought a waiver of all fees, noting
that JMP is a non-profit organization with the ability to disseminate information on a
wide scale, the information would contribute to the public’s understanding of government
operations or activities and is in the public interest, and that IMP had been granted a fee
waiver on most prior requests.

39. By letter dated July 1, 2008, the FRI acknowledged receipt of IMP’s request and
assigned it Request No. 1116243-000. In this letter, the FBI informed JMP that no
records were found responsive to this request.

40. By letter dated September 11, 2008, IMP submitted an appeal of the FBI's
determination to the DOJ Office of Information and Privacy. In this letter, IMP stipulated
that there were no formal investigations launched by the PCIE Integrity Committec of
Mr. Helgerson or his office and accordingly limited the scope of the appeal {0 the
request’s second line item. |

41. By letter dated September 19, 2008, the DOJ acknowledged receipt of IMP’s

appeal and assigned it Appeal No, 08-2741,
8
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42. As twenty working days have clapsed without a substantive determination by the
DOJ Office of Information and Privacy, IMP has constructively exhausted all required
administrative remedies,

43. IMP has a legal right under the FOIA to obtain the information it seeks, and there
is no legal basis for the denial by the FBI of said right,

WHEREFORE, plaintiff James Madison Project prays that this Court;

{1) Order the defendants to disclose the requested records in their entireties and make
copies promptly available (o it;

(2} Award reasonable costs and attorney’s fees as provided in 5 U.S.C. § 552
(a)(4)E) and/or 28 U.S.C. § 2412 (d);

(3) Expedite this action in every way pursuant to 28 U.5.C. § 1657 (a); and

(4) Grant such other relief as the Court may deem just and proper.

Date: November 14, 2008
Respectfully submitted,

/s/

Bradley P. Moss, Esq.

DC Bar #975905

Mark 8. Zaid, Esq.

DC Bar #440532

Mark 8. Zaid, P.C.

1250 Connecticut Avenue, NW
Suite 200

Washington, D.C. 20036
(202) 454-2809

(202) 330-5610 fax

Attorneys for Plaintiff
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Kelly B. McClanahan, Esq,
NYS Bar #4563748

Mark 5. Zaid, P.C.

1250 Connecticut Avenue, NW
Suite 200

Washington, D.C. 20036

Of Counsel

10
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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA
JAMES MADISON PROJECT,
Plaintiff,
v, Civil Action No.: 08-6708 (JR)
CENTRAL INTELLIGENCE AGENCY,

Defendant.

i R

MOTION TO DISMISS FIRST AMENDED COMPLAIN T

Detendant, the Central Intelligence Agency, by and through undersigned counsel, hereby
meves to dismiss Plaintiff’s First Amended Complaint pursuant to Fed. R. Civ, P. 1, 15(d) and
- 21, o support of this motion, the Court is respectfully referred to the accompanying
Memorandum of Points and Authorities in Support. A proposed Order is attached,
Respectfully submitted,

/s/

JEFFREY A. TAYLOR, D.C. BAR # 498610
United States Attorney

s/

RUDOLPH CONTRERAS, D.C. BAR #434127
Assistant United States Attorney

/s/

JUDITH A. KIDWELL

Assistant United States Attorney

535 Fourth Street, N.W.~ Civil Division
Room FE4905

Washington, D.C. 20530

(202) 514-7250
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UNTTED STATES DISTRICT COURT
DISTRICT OF COLUMBIA
JAMES MADISON PROJECT,
Plaintift,
Ve Civil Action No.: 08-0708 (JR)
CENTRAL INTELLIGENCE AGENCY,

Prefendant.

MEMORANDUM OF POINTS AND AUTHORITIES IN
SUPPORT OF CENTRAL INTELLIGENCE AGENCY’S
MOTION TO DISMISS FIRST AMENDED COMPLAINT

I INTRODBUCTION

On Apnil 22, 2008, Plaintiff filed ifs complaint against Defendant Central Intelligence
Agency (“CIA”), pursuant to the Freedom of Information Act ("FOIA™). Defendant moved for
summary judgment on July 14, 2008, and Plaintiff filed its opposition on August 11, 2008,
Briefing concluded on August 26, 2008, upon the filing of Defendant’s Reply.

Now, mare than two and one-half months fater, after fully briefing the FOIA claim set
forth in Plaintiff's original complaint, Plaintiff has filed an amended complaint, without leave of
Court, seeking to add claims, based on recently made FOIA requests, and to add additional
parties to this suit. For the reasons discussed below, Plaintiff's first amended complaint should

be dismissed,
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ARGUMENT

LI, PLAINTIFF FAILED TO SEEK LEAVE OF CQURT
TO SUPPLEMENT ITS PLEADING UNDER FED, R. CIV. P. 15(d}

Fed. R. Civ. P. 15(d) authorizes the Court, “apon reasonable notice and upon such terms
as are just” to permit a party to serve & supplemental pleading setting forth events which have
happened since the date of the original complaint. Such supplements require leave of Court and
the Court has broad discretion in determinin g whether to allow supplemental pleadings in the
interests of judicial economy and convenience, United States v, Hicks, 283 F.3d 380, 385 (D.C.
Cir. 2002); Wright v. Herman, 230 FR.D. L, 4{D.D.C. 2005y, Miller v. Air Line Pilots Ass'n
Il 2000 WL 362042, at * 1 (D.D.C. Mar. 30, 2000); accord Banks v. York, 448 F Supp.2d
213,214 (D.D.C. 2006).

In Hall v. CI4, 437 F.3d 94 (D.C. Cir. 2006), the Court of Appeals affirmed the denial of
leave to supplement a complaint to include a supplemental FOIA claim.! There the court noted:

Delay and prejudice are precisely the matters to be
addressed in considering whether to grant motions

for supplemental pleadings; such motions are to be
‘treely granted when doing so will promote the economic
and speedy disposition of the entire controversy between
the parties, and will not prejudice the rights of any of the
other parties to the action.’

Hallv. CI4, 437 F.3d at 100-101.

In this case, Plaintiff has added a new claim based on a FOIA request to the CIA made on

" The Court stated that “the addition of the new FOIA request [by the plaintiff] is plainly a
supplemental pleading as defined by Federal Ruls of Civil Procedure 15(d), as it ‘sets forth
transactions or occurtences or events which have happened since the date of the pieading sought
to be supplemented.”” J4. (citing United States v. Hicks, 283 F.3d at 385,

2
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August 11, 20087 Furthermore, Plaintiff now seeks to add new claims based on FOTA requests
to the U.S. Departiment of Justice and the Federal Bureau of Invest] gation, two new parties to this
action,

The addition of these new claims and new parties in this suit will unreasonably delay the
resolution of this case and should, therefore, not be allowed by the Court. Moreover, this
amendment will prejadice Defendant CIAs ability to reach a just and speedy resolution of the
pending claims, See Fed. R. Civ. P. 1 (indicating that the rules of the Court should be “construed
and administered to securs the just, speedy, and incxpensive determination of every action,™),
Therefore, Plaintiff’s amended complaint should be digsmissed.

I PLAINTIFF FAILED TO SEEK LEAVE OF COURT
TO ADD ADDITIONAL PARTIES

The Federal Rules of Civil Procedure provide, in relevant part, that:

Parties may be dropped or added by order of the court on motion of any party or
of its own initiative at any stage of the action and on such termns as are just.

Fed. R. Civ. P. 2}.. Although Fed. R. Civ. P. 15(a) permits a plaintiff to amend a complaint
without leave of Court prior to any responsive pleading being filed, Plaintiff has run afoul of Fed.
R.Civ. P. 21, by filing its amended complaint and adding additional parties, without first seeking
leave of Court. See Age of Majority Educational Corp. v. Preller, 512 F.2d 1241 (4™ Cir. 1975)
(plaintiff was required to seek leave of court before filing an amended complaint that dropped
one plaintiff, added two new plaintiffs and added eight defendants); Commodity Futures Trading

Conmmission v. American Metal Exchange Corp., 693 F Supp, 168, 189 (DN 1988) (even

* On August 27, 2008, Plainti#f amended its new request. In addition, Plaintiff sought a
fee waiver, which the CIA granted on August 28, 2008,

3
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though plaintiff complied with Fed. R. Civ. P. 15 in amending to add new causes of action, a
proposed amended complaint that adds parties not named in the original complaint can be
amended only with Jeave of court); Madery v. International Sound Technicians, 79 F.R.D. 154
(D. C. Cal. 1978} (notwithstanding written consent of defendants, plaintiff was required to secure
leave of court to add parties not named in the original complaint); faternational Brotherhood of
Teamsters v. AFL-CI0, 32 FR.D. 441, 442 (E.D. Mich. 1963) (an amendment to complaint to
add or drop a party requires an order of court and limits Rule 15(a)). Accordingly, Plaintiff’s
first amended complaint should be dismissed.
Conclusion
For the foregoing reasons, Defendant’s motion to dismiss Plaintiff’s First Amended
Complaint should be grz.mwd.
Respectfully submitted,
/s

JEFFREY A. TAYLOR, D.C. BAR # 498610
United States Attorney

/s/
RUDOLPH CONTRERAS, D.C. BAR # 43417272
Assistant United States Attorney

s/
JUDITH A. KIDWELL
Assistant United States Attorney
555 Fourth Street, N.W.- Civil Division
Room E4905
Washington, D.C. 20530
(202) 514-7250
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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

JAMES MADISON PROJECT, ;
Plaintiff, ;
V. )? Civil Action No.: 88-0708 (JR)
CENTRAL INTELLIGENCE AGENCY, ;
Defendant, i
)
ORDER

UPON CONSIDERATION OF Defendant Central Intelligence Agency’s motion to
dismiss Plaintiff’s first amended complaint, any opposition thereto, and the entire record, it is
hereby,

ORDERED, that Defendant’s motion to dismiss Plaintiffs First Amended Complaint is
granted; and it is

FURTHER ORDERED, that Plaintiff"s First Amended Complaint is dismissed.

UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMRBIA
JAMES MADISON PROJECT,
Plaintiff,
v, Civil Action No.: 08-0708 (JR)
CENTRAL INTELLIGENCE AGENCY,

Defendant,

i W

MEMORANDUM OF POINTS AND AUTHORIT IES IN REPLY
TO PLAINTIFE’S OPPOSITION TO DEF ENDANT’S MOTION
TO DISMISS FIRST AMENDED COMPLAINT®

i, Plaintiff Has Filed A Supplemental Pleading Under Fed. R. Civ. P, 15()

Plaintff filed its initial complaint on April 22, 2008. The complaint concemned an
October 2007, Freedom of Information Act (“FOIA™) request made by Plaintiff to Defendant,
See Complaint 9 15. Afier briefing had closed, Plaintiff filed its First Amended Complaint
adding two additional defendants and three additional FOIA requests, These requests had been
made after the request on which its initial coraplaint was based, and, in fact, while this case was
pending. See First Amended Complaint (“A. Compl.”) 22 (August 11, 2008 FOTA request to

CIA®), 929 (May 26, 2008 FOIA and F ee Waiver requests to the DOJ Criminal Division), 7 38

' Plaintiff has alternatively filed a “Notice of Intent To Seek Leave Of The Court To File
An Amended Complaint” to which no response is required. Defendant will file its opposition to
such motion after it is filed and within the ime proscribed by the Rules of this Court,

* Notably, Plaintiff sought a fee waiver and amended its request to expand the time frame
of the request on August 27, 2008, a date after it had filed ifs opposition in this case. See A.
Compl. 99 22, 24; Docket No. .
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{Mav 26, 2008 FOIA and Fee Waiver requests to the FBI).?

Plaintiff argues that its First Amended Coraplaint which adds these additional parties and
new claims is not a supplemental pleading under Fed. R. Civ. P. 15(d). See Plaintiff's
Opposition (“PIf. Opp.”) at 3-5. Plaintiff’s argument is without merit.

Amended and supplemental pleadings differ in two respects. The former relate to matters

that oceurred prior to the filing of the ori ginal pleading and entirely replace the earlier pleading;

- the latter deal with events subsequent to the pleading to be altered and merely represent additions

o or continuations of the earlier pleadings. See Hall v. CIA4, 437 F.3d 94, 100 (D.C. Cir. 2006);
United States v. Hicks, 283 F.3d 380, 385 (D.C. Cir, 2002). Additionally, leave of Court must be

requested to file a supplemental pleading, whereas, 2 party may amend its complaint once as a

- matter of course. Compare Fed, R. Civ, P. 15(d) and 15(a). In this case, it is clear that Plaintiffs

new claims, which accrued while this case was pending, deal with events subsequent to its initial
complaint and, therefore, constitute supplemental pleadings under Fed. R, Civ. P. 15(d).

H. Plaintiff’s Supplemental Pleading Will Not Promote
Judicial Economy Or The Speedy Disposition of the Case

Plamntiff’s argument that granting it leave to file its supplemental pleading will somehow
promote judicial economy is equally without merit. The briefing in this matter closed on August
26, 2008, and the parties were merely awaiting the Court’s decision concerning one FOIA
request to the CIA. However, with the addition of new parties, who have to be served, and three
new FOIA claims, the briefing on the old issue will become moot, additional pleadings and

briefing from several defendants will be required, and the resolution of this case will be delaved

* After the FBP's no records response, Plaintiff appealed to the Office of Information and
Privacy on September 11, 2008, See A. Compl. 99 39-40,

2
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well into the New Year, Morcover, it is questionable whether Plaintiff would indeed have filed a
new suit with respect to its new FOIA requests in light of the fact that it received a no records
response from one of the new parties and did not wait any substantial time beyond the 20-day
constructive exhaustion period o obtain a response on the other two FOIA requests. Plaintiffs
arguments are self-serving and its supplemental pleading will not promote any economy, except
1ts own,
Conclusion
For the foregoing reasons, Plaintiff’s First Amended Cemplaint should be dismissed,
Respectfully submitted,
/s/

JTEFFREY A. TAYLOR, D.C. BAR # 498610
United States Attorney

/sf
RUDOLPH CONTRERAS, D.C. BAR # 434122
Assistant United States Attorney

s/
JUDITH A, KIDWELL
Assistant United States Attorney
555 Fourth Street, N.W .- Civil Division
Room E4905
Washington, D.C. 20530
{(202) 514-7250
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UNITED STATES DISTRICT COURY
FOR THE DISTRICT OF COLUMBIA
JAMES MADISON PROJECT,
Plaintiff,
V. i Civil Action No. 08-0708 (JR)
CENTRAL INTELLIGENCE AGENCY, .
Defendant.
MEMCRANDUM
The James Madison Project (JMP) brought this FOIA
action to compel the CIA to respond to its October 2007 request
for “copies of all internal [CIA] documents pertaining to
discussions concerning the decision to initiate an internal
review of the operations of the CIA’s Inspector General (“IG7),
John Helgerson, and of the IG"s office as a whole.” Dkt. a5,
Ex. A (emphasis added). The CIA has since reported that it has
found no responsive records, id., Ex. D, and has moved to
dismiss, or, alternatively, for summary Judgment .
To prevail, the CIA must “show beyond a material doubt
that it has conducted & search reasonably calculated to uncover

all relevant documents.” Weisberg v. U.S, Dep’t of Justice, 705

F.2d 1344, 1351 (D.C. Cir. 1883) . The CIA must defend the search
process, not its outcome: “the agency’s failure to turn up a
particular document, or mere speculation that as yet uncovered
documents might exist, does not undermine the determination that

the agency conducted an adequate search for the regquested
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records.” Wilbur v. CIA, 355 F.3d 675, 678 (D.C. Cir. 2004,

(citations omitted).

The CIA's initial attempt to meet this standard was the
affidavit of Delores M. Nelson, a senicr CIA public informaticn
cfficial. See First Nelson Decl. JMP challenged Ms. Nelson’s
affidavit on two grounds: that it did not explain why the CIA
scarched only for records within the Director of the Central
Inteliligence Agency (DCIR) component, and that it did not ex¥plaln
why the CIA searched only for records generated before
November 5, 2007.7 7The CLlA has addressed hoth of those polints in
a second affidavit of Ms, Nelson. She states thar the CIA only
searched the DCIA compoenent because “the Director of the CIa
decided to initiate the review [,] the Office of the DCIA carried
out the review of the 16 . . . [and] the other directorates of
the CIA . . . were not involved in the decision to initiate the
internal review.” second Nelson Decl., at ¥ 3. She also

explains that the CIA’s search for pre-November 5, 2007 documents

* JMP’s other cencerns about the first Welszon declaraticn --
its failure to describe “which of the ‘example’ search terms were
used in which particular record systems,” “what other search
terms were used in conducting the search,” and “whether and to
what degree the CIA revised its initial search in light of
information discovered during initial phases of the search” --
ask too much of the CIA. See, e.q., Miller v. Dept. of State,
779 F.2d 1378, 1383 (8th Cir. 1885) (“An a4gency may prove the
reasonableness of its search through affidavits of responsible
agency cfficials so long as the affidavits are relatively
detailed, non-conclusory and submitted in gocd faith”) .

- 2 =
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was reasonable because the CIA's decision to conduct an internal
review of the IG occurred well hefore that date. Id., at ¢ 4.

JMP also finds the CIA's failure to preduce at least
one of the IG’'s semiannual reports suspicious, since the internal
inguiry into the IG's performance lasted approximately ten
months. JMP cencedes that “the inabllity of an agency to find a
particular document does not generally render a search

inadegquate,” but relies on Nation Magazine, Wash. Bureau v. U.S.

Customs Serv., 71 F.3d 885 (D.C. Cir. 1995), for the proposition

that “in certain circumstances a court may place significant
welght on the fact that a records search failed to turn up a
particular document.” Dkt. 9, at 12. Ms. Welson notes, however:

While the IG's Office is cbligated to meet
certain reporting requirements under the CIa
Act, the CIR did not search for any I1IG
reporting relating to the internal review of
the IG’'s office simply because these
documents would not be responsive to
Plaintiff’s request. Any documentation
relating to the IG Office’s compliance with
the internal review would not be responsive
Lo a request for records relating te the
decision to Iiritiate the internal review of
the IG and the IG’s office as a whole.

Second Nelson Decl., at 9 5 (emphasis in original) .

The CIA"s position rests upon a careful and literal,
but not improper, reading of JMP’'s narrow and awkwardly worded
FOIA request. The two Nelson declarations demonstrate that the

search -~ for what JMP asked for -- was reasonable.

* * *
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The CIA's motion to dismiss JMP' s amended complaint
will be granted. The exquisitely nuanced Jquestion of whether
plaintiff filed ap amended or supplemental complaint is mooted,
in this instance, by the exercise of my discretion not to allow
plaintiff to alter and expand this litigation more than Two
months after a moticn for summary ‘Jjudoment on its original
complaint was fully briefed and under submission. The FOIA
requests plaintiff made to different agencies about the same or
simllar subjects involved in this case will have to he pursued
Separately,

Ah appropriate order accompanies this memorandum.

JAMES ROBERTSON
United States District Judge



