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Amendment to DTLINEN Admiristrative Flan

Refst A, KOGV 25148, 19 July 1955
B, EGQA 62906, 27 May 1955

. - . ._ had exsmined the new proposal dlscussed in Reference 4
and advises as followet

a; The method suggested by the Administrative Plans Officer for securing
KUBARK'g title to DTLINEN personal property (movable) by ahattel mortgage/mromis-
sory note exsoution is not generally employed under German law, Mortgage/
mromissory note transactions are used under German law only for real as opposed
to personal property (movable). (Commept: Wherever "personal property" is used,
1t is meant in its legal sense, but as to DTLINEK it refers to its movables).
However, a somparable method, using slightly different legal inatruments ie
legally feasible and sound, The procedurs would be to draft a loan oontract
(Darilehensvertrag) along with a separate document (Sicherheitstibereigmung)
purporting to seours the indebtednsas, The Sicherheitsiibereignung is more in
the nature of s nledge with a lease back of the personal mroperty, e.g. the
debtor tranafers the title of the personal vreperty to the creditor and the
orsditer then grants permission to the debtof to use the property, subjest to
2 aondition subsequent which is default, The title to the personsl property
reverts to the debtor upon performance of the loan contraet,

b, In some respects such an arrangemernt is more readily snforceable
than a mortgage — it needs no formal foreclosure proceedings, mere notloe
suffices, On the other hapd s Darlebsnsvertrag is a "personal® contract
{between the KUBARK lawyer and the DTLINEN Vorstand hesad on the latier's
mﬁ)’ it 1s pok negotiable and is therefore subject to all “wguitable
defonses.® (Comment' By this term ve mean all those defenses exiluded as to
s holder in due course of a megotisble instrument,) If, to elabcrate, the
DTLINEN Vorstand should, at the time of a future liquidation, insist that there
was & private agreement betwesn the lawyer and the DTLINEN Vorstand that they
nead not {uwrn back the personal rroperty, long litigation with doubtful outeoume
would regult, Thus it mey be seen that the efficascy of the loan oontract/pledge
arrangement depends upon the Vorstand refraining from interposing a defense of
failure or want of consideration, The main value of the losn conrtraat/pledge
arrangement - given the cooperstion of the Vorstand - is ageinst third pertles,
6.g. real or alleged creditors and the German Red Cross, which normally receives
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the remaining mroperty of liquidated non-rrofit corporations af'ter all claims
and popsessory liens by real oreditors have been satlsfied, Fossessory lisns
by third perties incurred by the debtors may slso rrejudics recovery of the
personal wropsrty.

¢. The loan contract/nledge arrangement requires a Voratard resolution
in accordance with the articles of incorporation., oure engineering of such a
resolution eould be attemptsd in the manner proposed for the promissory note in
paragraph 4 of Bef A, The efficacy of this arrangement cannot be tested, however,
until the time of liquidation of DTIINEN, A4t that time, the cooperation of the

Vorstand will again be required, as discussed in b above,

2, YWhile the loan/pledge procedurs is legally feasible and will ald to some
oxtent in prodedting KUBARK equity in DTLINEN personal rroperty, we went to
emphasise that it is not foolrreof, There appears to us no foolmroof method
to proteet XUBARK equity in this property at this late stage, when DTLINEN
assodfation records indioate that the property was bought originally frem
assoclation funds, In the last analysis, full rescovery of KUBARK equity
depends upon the good will of the Vorstand at the time of liquidation, as
well as on the then prevailing seourity oconsiderations whish must determine
the extenmt to which the KUBARK lawyer oan press his oame. The obviocus
adventege of the loan/nledge procedure over the method suggested in Ref B
is in 1ts greaster simplicity and ease of implementation,

3. Ve submit the above for your consideration and further comments. We
ahould like to point out, however, that for ths time being so many other more
signifioant problens exist in cormection with DTLIREN that above hardly deserves
a miority for action at this time, In view of this situation amd the fact
that the value of the personal property involved is and alwaye will be debatable,
it is somevhat academic whether we should push for implementation of the proposed
solution, Flease advise.
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