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fiL@$AI<e'xY 

IN THE UNITED STATES DI8'1‘RIC'1‘ O_OUR'I.‘ 

, FOR THE SUUTHERN DISTRICT OF NEH YORK 

cross PADILLA, = 

nomm 11. mzmm, 1 

as ‘Next Friend of Jose Padilla = 

Petitioners, Z ~ 

‘V. i Civil Action 
: HO. 4145 

eloeleeq 

DONRLD RUMSPBID 
p 
norm ASHCROFT 
stones w. susn.

I 

commons ILA: mm 
lo 

Respondents . = 

E'.l.'IOfl 'l.'O DISIEIB . 

FITITIOR FUR I_8I'1‘ OP“ HLBIBS CORPUS 

Respondents hereby move to dismissthe amended petition for 

a writ of habeas corpus for lack of jurisdiction. The petition 

in this case seeks to interj act this Court into the President's 

conduct of ongoing hostilities. Specifically, the petition makes 

the extraordinary request that this court order respondents to 

return Jose Padilla (e/1:/a Abdullah Al Muhaj ir) from Charleston, 

South Carolina -- where he is being held by the United States 

military as an enemy combatant -- to New York to then be released 

into the public. The petition, however, contains two independent 

-- and equally fatal -— jurisdictional defects that require this 

Court to dismiss the petition, or at a minimum, transfer this 

habeas action to South Caroline. 
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First, the Court laclgs jurisdiction because the petition has 

not been properly brought on Padilla's hehalf. The hsbeas ' 

statute requires that a detainee himself sign the petition or, if 

he is unable to do so (as here), that someone with ‘next friend‘ 

standing bring it on his behalf. Jkttorney Donna R. Newman 

asserts “next friend‘ status to bring this habeas action on 

behalf of Padilla. she does not, however, satisfy the 

‘significant relationship‘ requirement for next-friend standing 

set forth by the Buvreme Court in llhitmrs v- Arkansas. 495 0-8- 
.‘ ‘

_ 

149 (1990) . 

Second, and in any event, the Court lacks habeas 

jurisdiction because no proper respondent with ‘custody’ over 

Padille is present within this Court's territorial jur:i.sdiction._ 

The amended habeas petition names President Bush, Secretary of 

Defense Rumsfeld, Attorneir General Ashcroft and Commander M.A. 

Marr as respondents. Only one -- Comnander Herr, the commanding 

officer of the Naval brig in South Carolina --- is a proper 

respondent. And none of the named respondents -- including
' 

Commander Marr - is within this Court's territorial jurisdiction. 

This Court therefore lacks haheas jurisdiction over the 

petition.‘ 

* This motion to dismiss is addressed to the court's lack 
of jurisdiction to entertain the petition and accompanying 
requests for relief. If the Court denies the motion to dismiss, 
it should transfer the action to South Carolina, ‘where the 
Government would then address the merits of any of the claims

2 

Approved for Release: 2020/09/23 C06844444



Approved for Release: 2020/09/23 C06844444 

BACKGROUND 

On September 11, 2001, the a1 Qaide terrorist network 

launched e large-scale attack on the United States, killing 

approximately 3,000 persons, and specifically targeting the 

nation's financial center and the headquarters of its-Department 

of Defense. The September 11 attacks inflicted the loss ct more 

American lives than the attack at Pearl Harbor, and were toilowed 

by a major military response. Shortly after the attacks, 

Congress authorized the President to use ‘force against the 

nations, organizations, or persons he determines planned, 

authorized, committed, or aided the terrorist attacks that 

occurred on September 11, 2001, or harbored such organizations or 

person, in order to prevent any future acts of international 

terrorism against the United States by such nations, 

organizations, or persons." Authorization for Use oi Military 

F0;-¢¢, Pub. 1.. no, 107-4o,' 1.1.5 stat. 224 (2001). In authorizing 

such force, Congress emphasized the ‘unusual and extraordinary 

threat to the national security and foreign policy of the United 

States" posed by the forces responsible for the September 11 

attacks, and that “the President has authority under the 

Constitution to take‘ action to deter and prevent acts of 

international terrorism against the United States.’ Ihifl. 

The President, acting pursuant to his authority as Commander 

in Chief and with express congressional support, has dispatched 

raised in the petition. See 2a U.S.C. 1406(a), 1631. 
' '3 
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the armed torces of the United States to Afighanistan to seek out 

and subdue the al Qaida terrorist network and the Taliban regime 

that had supported and protected that network. _ 

The ongoing 

military operations in Afghanistan and elsewhere -- which are 

being conducted not-only by thousands of men and women of the 

United States armed forces but also by coalition forces sent by 

our international allies —- have, into; gig,’ resulted in the 

destruction of al Qaida training camps, removal of the Taliban 

regime that supported al Qaida, and gathering of vital 

intelligence concerning the plans, operations, and workings of al 

Qaida and its supporters. Numerous members of the military 

forces have lost their lives, and many others have suffered 

casualties as part of the campaign, which remains active and 

=>n9=>ins- Bee generally While the 

military campaign is ongoing, the al Qaida network and those who 

support it remain a serious threat, as does the risk of tuture 

terrorist attacks on United States‘ citizens and interests 

carried out, as were the attacks of September ll, through covert 

infiltration of the United States by enemy belligerence. 'As 

explained below, Padilla is currently being hold, consitent with 

the laws and customs of war,- in the custody and control of the 

military as an enemy combatant in this ongoing armed conflict. 

Padilla was arrested in Chicago on May 8. 2002, pursuant BO 

a material witness warrant related to grand jury proceedings in

4 
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the southern District of New York. Pursuant to an order of this 

Court, Padilla was detained at the Metropolitan Correctional 
Center in New York city. Bee Amend. Pet. 11 15, 19- 

On June 9, 2002, the President determined that Padilla was 

an enemy combatant and should be transferred to the control of . 

the United States military. ‘thereafter, the Department of 

Justice requested that this Court vacate the material witness 

warrant. This Court vacated the warrant on crune 9, and Padilla 

was transferred to the exclusive control of the United States 

military and transported to the Consolidated Naval Brig in 

Charleston, South Carolina for detention as an enemy combatant. 

The initial petition for habeae relief was filed on June 11, 

after this Court had vacated the material witness warrant and 

after the military had transferred Padilla to South Carolina for 

detention and questioning as an enemy combatant. 

The authority of the United states to seize and detain enemy 

combatants is well settled --— and vital to our core military 

objectives, including preventing enemies from rejoining the 

conflict and gathering intelligence to prevent attacks on 

Americans and U18. interests. See 311 U_.S. 1, 

31, 35 (1.942) (“tul nlawful combatants‘ -- or ‘those who during 

time of war pass surreptitiously from enemy territory into our 

own * * * for the commission of hostile acts involving

5 
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destruction of lite or property‘ —- are “subject to capture and 

detention") ; see also 15$ F.2d 142, 145 (9th Cir. 
. 

\ ' 

1946): 20s F. see, 940 (s.n. caifisia). The 

authority to capture and detain is not diminished by the fact 

that the enemy combatant is an American citizen._ See Qgigin, 317 

U.S. at 3'7-38 (‘lclitizens who associate themselves with the 
* * * enemy * * * and. with its aid, guidance ‘end direction enter 

this country bent on hostile acts are enemy belligerence‘); 

accord gqlgpgggh v. ggg, 235 F.2d 429, 432 (10th Cir. 1955); 

156 F-2d at 145- 

I. L'!!'OR1II!DOllI1lIIIlII|lCl8U1'l@IHG'IOIIInITlIPI'.EITIOlI’LB 
- P1\DII|I|l\'8 IIZTFRIT. 
This Court lacks jurisdiction over this petition because 

attorney Donne Newman lacks ‘next friend’ standing to bring this 

habeas action on Psdilla’s behalf.’ - 

‘ Attorney Newman signed the first petition purportedly as 
Padillels lawyer. In her amended petition, she appears to 
acknowledge that a. ‘next friend,’ not counsel, must bring the 
case on Padilla/s behalf. that is correct. The habeas statute 
requires that an application ‘shall be in writing signed and 
verified by the personsfor whose relief it is intended or M 

-' 28 U-S-C. 2242 (emphasis added)- 
As the Supreme Court has explained, the underscored words were 
intended to confer ‘next friend‘ standing on a third party where 
a detained prisoner is unable (“uually because of mental 
incompetence or inaccessibility") to seek relief himself. 

v. 495 U.S. 149, 162-63 (1.990). Thus, where e 
prisoner i inaccessible, only a proper ‘next friend’ may file on 
his behalf. But for the reasons set forth herein, Newman cannot 
satisfy the vigorous restrictions on next-friend standing set 
forth by the Supreme Court in m;it,mm:_e_.

6 
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It is well established that ‘before a federal court can 

coneider the merits of a legal claim, the p_e;-eon aegking to 

invoke the jurisdiction of the court must establish the requisite 

standing to sue’ under Article III ot the Constitution. lhigmgg 
v. 495 U.8. 149, 154 (1990). Generally. to eltabliah 

standing. the “complainant must allege an injury to himself that 

1; ‘distinct and palpablel" 11. at 155 (citations omitted) . In 

flhigmm, the suprenmbourt recognized that in viery specific and 
limited circuuultancee, a non-injured pereonmay bring an action 
an a detainee'a “next friend.‘ Id. at 162-63. And it cautioned 

that “next friend’ standing is by no meano granted automatically 

to whomever seeks to pursue an action on behalf o£ another.’ Id. 

at 163 . 

In order to assert next friend standing, a person must-
\ 

eetahlieh, not only that the detainee cannot himself sign the . 

habeae petition, but also that the "next friend’ has a . 

‘significant relationship’ with the detainee, and is ‘truly 

dedicated" to his heat interests. See flhigmrg, 495 U.S. at 163- 

64: uaaei.e_ea_:al..._Kr2ll v- Kmdflfl, 244 F.3d 1192. 1194 (9th 

Cir. 2001); $3,-Q93 v. 1,935, 59 F.3d 92, 93 n.3 (Bth Cir. 1995); 

53 F.3d 24, 27 n.4 (3d Cir. 1995). The ‘ 

‘burden is on the ‘next £riend' clearly to establish the 

9;-op;-iety of [her] etetue and thereby justify the jurisdiction of 

the court." 151. at 164,- oee gggmr v. Lggig, 989 F.2d 1021. 1°25

7 
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(9th Cir. 1993) (petitioners claiming next-friend statue must 

present. _“o1ear" and “meaningful evidence‘ satisfying whitmdre 
requirements) . 

As the Fourth Circuit just reattirmed -in ggggi v. Qggflfielg, 
No. 02-6827, slip op. (4th Cir. June 26, 2002) (copy attached)" 
which held, LEE: Q15, that 8. federal public defender lacked 

ne-xt—frisnd standing to bring a habeas petition on behalf of.’ an 

enemy combatant in the absence of a. significant pre-existing 
relationship -- such ‘ljlurisdictional limitations have their 

roots in the respect courts ‘owe the other branches oi our 

government/'. 151. at 19, and are inportant ‘limits’ [on -the extent 

to which] the conduot of war may be reduoed to the medium of 

litigation," id. at 17. 
' Attorney Newmao has n'ot [net her burden of establishing next- 

friend standing. Although she alleges that while briefly eerving 

as his attorney tor the material witness proceedings she met 

refiularly with Padilla in New York, filed and argued motions on 

his behalf, and consulted with his family and the governinent, see 

Amend. Pet. 11] '1, 19, 20, that is not sufficient to establish 

next-friend standing. Newman's entire prior relationship with 

Padilla lasted from May 15 to June 9, see 5/16/2002 Order; 

(appointing Newman. under Criminal Justice not) , Amend. Pet. 1 22 

-- or about three weeks. The fact that Newman has done her job 

as appointed counsel on a now dismissed material -witness mutter 

a . 
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fiortthree weeks does not, without more, mean that ehe has 

established a ‘significant relationship‘ with the detainee. 
“Next friend" standing is typically reserved for those who 

have _a close, personal relationship with a detainee -- like a 

parent, spouse, or sibling. See, g_,_q_,_, llamas, v. Lgmgrt, 159 
P.3d 1161, 1158 (9th C11‘. 1998) (PQZQBC); 11.2 F.3d 

105, 106 n.1 (Bd Cir. 1997) (daughter); 

V- 312 5‘-id 1050. 1052 (Shh Cir- 

19B7) (brother); 8 F. Cae. 1158, 1159 (S.D.N.Y. 

1869) (wife); see also 1'_,_I_,_ v. ggghg, 124 F.3d 893, 897 (1th 

Cir. 1997) (‘next friend must be an appropriate alter ego for a 

plaintifif * * * ordinarily the eligibles will he confined to the 

plainti£_£'e parents, older siblings * * * or a conservator or 

other _guardis.n, akin to a trustee") . More distant relatives and 

acquaintances generally do not have a sufficient relationship. 

See, g_.g__, Qagig v. mutin. 492 r. Supp- 2'13 (21.13. Ga. 1980) 

(neither detail-1ee's first cousin nor a minister who had counseled 
detainee could sue as next friend) (cited with approval in 

flhigmrg, 495 U.8. at 164). 

Although attorneys have occasionally been accorded “next 

friend‘ status, it is only where the attorney has had a
V 

_1_ene.et=__n§i2s relerlemhi-P'wi=h the Pr1#¢n@_r_- Bee. e-_q... tlfl-.12: 

v.. gggggg, 231 mad 124a, 1251 (9th Cir. 2000). 

stay vacated by 531 tJ.s. sea (2000) r Ears. v. 3515;, 195 F.3d 503, 

'9 

Approved for Release: 2020/09/23 C06844444



Approved for Release: 2020/09/23 C06844444 

62$ (llth Cir. 1999) (‘in certain circumstances, attorneys 4' * * 

who have a long history of repreoenting e client with mental 
disorders may appear as ‘next firiend"); v. Qggggggg, 

77 F. Supp. 2d 944, 951 (8.13. Ind. 1999) (attorneys had 
represented prisoner for between five and ten yearn); ;g__rg 

as? F. Supp. 494. 495 (n.n. Texas 1994) (attorney 

represented prisoner for a year) . 

Attorney Newman, thus, does not qualify as Padi1la'e -‘next 

friend.’ Her three-week representation of Padilla is not akin to 

the relationship between a_ prisoner and his parent. Bpouee, or 

sibling -- or even like that between a long-standing lawyer and 

client. Moreover, the petition indicates that Attorney Newman 

has consulted with members o£ Padilla’: family. Amend. Pet. 1 

20. that there may be some genuine ‘next £riends' available 

underscores the inapproprietenees of conferring such status on 

Attorney Newman. Bee No. 02-682'), slip op. at 1'7 

(lawyer's absence o£ significant relationship stood ‘in stark 

contrast to the close familial connection [of deteinee'e father] 

that was right around the corner“) .. ' 

II. ‘IE8 COURT Inlflll @338 JUIIIDICTIOI IKAUBI I‘! 111333 
TERITORILL JUIIGDICIIQ OVB Pl\DIhIA'8' 980931 GUBTODIAN. 

A. President Bush, Secretory iunsfleld and Attorney General 
Lehcrott Are Rot Proper Ilespondemtl. 

In any event, even it Newman could satisfy the requirements 

of next-friend standing, this Court would still lack habeas 

l0 
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jurisdiction over the petition. There is only one proper 
respondent tor a habeas petition tiled to challenge the detention 
of Padilla, and that in the commanding oflfioer of the Navel Brig 
in south Carolina, Commander Melanie A. Kerr, United Statue Navy. 
As discussed below, the proper habeasreepondent is e prisoner'e_ 
inmediete, not ultimate, custodian. President Bush, Secretary oi! 

Defense Rumafeld and Attorney General Ashcroft are therefore not 

proper respondents in this case. . 

BY 1118 =61-118, the federal habeee corpus statute provides 

that the writ “shell be directed to the person having custody or 
the person detained." 28 0.8.6. 2243. Thus, the proper 
respondent in e hebeae case is the person who holds the 

petitioner in custody. flrgglen v. 

410 u.s. 434, 494—ss (1913) (“ltlhe writ oi hebeas corpus does 

not act upon the prisoner who, seeks reliet, but upon the person 

who holds him in what is alleged to be unlawful ouetody.")a see 
also 2'8 U.8.C. 2242 (hebeee petitioner must ‘allege * * * the, 

name of the person who has custody over him") . 

In this case, commander Merr is the immediate custodian and 

therefore the gill! Plfbper respondent. See, g_,_g_._, lggggg v. 
Benn, 233 F.3d 688, 693 (let Cir. 2000) (‘oaee law eetabliehes 

that the warden of the penitentiary not the Attorney General is 

the person who holds e prisoner in custody for habeee purposes") , 

cert. denied. 122 s.'c|:. 43 (2001); 1n.re_nsrss1.. 123 F.3d. 922, 

11 
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925 n.2 (Sch Cir. 1997) (prison warden, not executive with 

ultimate authority over prisoner,‘ is proper habeas respondent): 

xi v. flgggggg, 24 F.3d S00, S07 (36. Cir. 1994) (same; dismissing 

notion that Attorney General could be proper haheas custodian); 

Qggrrg v. Mgggg, 786 F.2d 414, 416 (D.C. Cir. 19_86) (wardens at 

individual detention facilities, not Parole Commission, were 

proper custodians even though Commission had power to grant" 

releases; otherwise, custodian could he ‘any person or entity 

possessing some sort of power to release" prisoner) ; ggndgrs, v. 

Bennett. 14a r.2o 19, 20 (n.c. Cir. 194$) (‘prover person to be 

served [in habeas action] is the warden ot the penitentiary * * * 

rather than an official in Washington, D.C. who supervises the 

warden’) .
- 

As the Second Circuit has explained in an analogous context: 

[I1t would stretch the meaning of the term [‘custodian"] 
beyond the limits * * * to characterize the Parole Board as 
the ‘custodian’ of a prisoner who is under the control of a 
warden and confined in a prison * * * At that point the 
prisoner's relationship with the Parole Board is based 
solely on the tact that it is the decision-making body which 
may, in its discretion, authorize a prisoner's release on 
parole. 

silliteri v- 541 F.2d ass. 948 (id Cir- 

1976); see 1-Lendgzsgn v. I-HE. 157 F.3d 10$. 126 (2d Cir. 1998) 

(“Bil.Li§9.£L appears to her the designation of a higher authority 

* * * as a custodian when a habeas petitioner is under'the day- 

to-day control of another custodian’) . Indeed, the Second 

Circuit has pointedly noted that, although the Attorney General 

12 
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ultinately has control over all prisoners in the federal prison 

system, ‘no one seriously suggests that [ho] is a proper
_ 

respondent in prisoner habeae cases-" IQ. at 126. 

flgpk v. '793’F.2d sea (n.c. cu. 
1986) , is also instructive. ‘there, a corporal in the Marine 

p 1 

Corps brought a habeaa action challenging his court-martial 

conviction, and named‘ the Secretary o£ the Navy as the 

respondent. L11. at 368 . -He argued that because the secretary 

was his ‘ultimate custodian,’ he was a proper habeas respondent. 

Id. at 36_9. The court of appeals flatly rejected the claim, and 

held that the “immediate” custodian (the local commandant of the 

facility in which Monk was incarcerated) was the proper 

respondent, not the Secretary. 11115. 

Further, as the First Circuit has explained, the very text 

of Section 2243, which provides that ‘lt]_he writ * * * shall be 

directed to the pgglgfl having custody or the person detained" 

(emphasis added), indicates that there is only one proper 

respondent. to a habeas petition -- _;|,_,_o_,_, the immediate custodian 

8ection‘2243 does not indicate that a petitioner may 
choose from among an array of oolorable custodians, and 
there is nothing about the nature of hebees practice 
that would justifiy a court in stretching the statute's 
singular language to encompass so mischievous an

' 

interpretation. _ 

233 11.34 at sea.‘
' 

' 406 U.8. 341 (1972), in no way alters 
this analysis. ggrgit addressed the factually unique context of 
an unattached. inactive Army reservist who lived in California, 
whose “only meaningful contact’ with the Army had been in 

13 , 
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' Accordingly, President Bush is not Padilla's custodian for 

habeas purposes. In any event, it is well settled that a court 
of the United States‘ “has no jurisdiction * * * to enjoin the 

President in the performance of his official duties‘ or otherwise 

to compel the President to perform any official act. E;g@,;Lp, v v 

505 u.s. vaa, 902-.-03 (1992) (plurality opinion) 

(citations omitted); at 825 (Scalia, concurring in part and 
_,. 

concurring in the judgment) .‘

4 

California, but whose “nominal commander" was the commander of 
the Army's recordkeeping center, located in Indiana, who had 
always ‘enlisted the aid and directed the activities of armed 
forces personnel in California in his dealings’ with the 
petitioner. IQ. at 343-44’. The Court concluded that the 
commander of records was ‘present’ in California for habeas 
purposes based on his reliance. on the California officers in 4 

virtually all of his deaungs with the petitioner. IQ. at 345. 
95;“; has no application here because neither Padilla nor those 
responsible for his detention are present in this district. 
Moreover, the Court in gtgait recognized the unique facts before 
it and explicitly rejected any suggestion that it was abandoning 
gghluger v. 401 u.s. 457 (1971), or the rule that - 

"presence of the ‘custodian’ within the territorial jurisdiction 
of the District Court was a gige_gua neg." 11. at 343; see also 

233 F.3d at ass-as (Strait ‘cannot plausibly be read 
* * * _to consign to the scrap heap the substantial body of well- 
reasoned authority holding‘ that a detainee must name his 
immediate custodian as the respondent to a habeas petition‘) . 

. 

‘ Although the supreme Court has left open the question 
whether the President may be ordered to perform a purely 
“ministerial” duty, 505 IL. at B02, the relief petitioner seeks 
-- primarily, his release from custody -- is Ear tron 
“ministerial.” See yigsiggipni v. qghgggg, .71 11.8. 465, 499 
(1866) (‘duties [that] must necessarily be performed under the 
supervision of the President as commander-in-chief" are ‘in no 
just sense ministerial" but are ‘purely executive and 
politica1.') . 

14 
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Nor is the Attorney General Pad.illa's hebeas custodian. 

Indeed, the Attorney General is in no sense Padilla's custodian 

at all: .as noted, when the President designated Padilla as an 

enemy combatant, he was transferred out of the control of the 

Justice Department and into the control oi the military.’ 

secretary Rumsfeld also does not quality as Pedilla's hsbeas 

custodian. Again, as the courts (including the Second Circuit 

and this Court) have repeatedly held, the proper custodian for 

habeas purposes is the ‘immediate custodian’ -- generally the 

local warden or superintendent -- of the facility where a 

petitioner is detained.‘ That is because the warden has day-to- 

‘ In the second Circuit reserved judgment about 
whether the Attorney General might be the proper respondent in a 
habeas action filed bx an alien challenging his deportation. 

See 
157 F.3d at 125-2'7 (d scussing unique circumstances involved in 
imigration matters). The particular concerns implicated in 
alien habeas cases, however, do not apply here. In any event, 
this Court has since found that the Attorney General is mg the 
proper respondent in such cases. _See gglqgeggv. Agbnmflt, No. 00 
Civ. 2463, 2002 WL 287839, at * l (8.D.!I’.Y. Feb. 2'), 2002); 
§1g;1;ingz_-3%: v. Qgnqggfit, No. 98 Civ. 5315, 2002 IL 372076, at 
1- 2 (s.n.N.Y. Feb. 14. 2002); Ieisdaw Benn. No. 00-Civ-6338. 
20o0.wL 1280969, at * 2 (8.n.u.¥. sept. 11, 2000). But see 

v. gggfllrpg, uc; 99 Civ. 5102, 2000 wt. 1s1ssa1, at 
-4 (s.1>.n.r. Oct. 21, 2000), v. E. No. 00 Civ. 
2412, 2000 WL 1617999, at 1* 8 (9.D.N.Y. Oct. 30. 2000). 

‘ See. s..s.... nendsrsm. 151 2.30 at 122: silliseri, 541 A 

F.2d at 948; v. No. 92 Civ. 6652, 1993 KL 
4as'1ss, at * 1 (6.D.N.Y. Nov. 23, 1993); flogging; v. E995. N0. 
92 Civ. 3401, 1992 an aaaavs. at 1- 2 (s.n.u.Y. Sept. 10. 1992): 
see also yggqggg, 233 F.3d at 691; Egg]; v. ggglgg, ~97 F.3d 189. 
190 (van Cir. 1996); xi. 24 F.3d at v. mired. mm. 902 F.2d ave, 3'19 (sun Cir. 1992); flames. v_. 
942 F.2d. 1487, 1091-92 s. n.10 (10:11 Cir. 1991): Guerra. ‘res 9.20 
at 415; flgggqg v.~ mignggg. 503 F.2d 96?, 969 (sch Cir. 1974): 
gm“ v. Biddle. 131 F.2d ass. 854 (sun Cir. 1902). 

l5 
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day control over the petitioner end is the one who can free the 

prisoner should the writ be granted. Bee Egg v. Bgfig, 862 F. 

supp. 801, s11-12 (r.n.n.1r. 1994) (‘tslince the result of an 

issuance of the writ is a direction to the respondent to ‘tree 

the body‘ of the petitioner * 1' * the court issuing the writ must 

have jurisdiction over the person holding the petitioner’) ; - 

accord :L57_ F.3d at 122. Although Secretary Rumsfleld 

may be among those who exercise some degree of control over 

Padilla, he is hot Pad.ille's immediate custodian, end, hence, is 
'

A 

rot a proper respondent here." 

In sum, the President. Attorney General Aencrott, and 

Secretary Rutnsfeld are not proper respondents in this hsboes 
. 

- 4 

petition, arid at the very least, these respondents should be 

dismissed from this action. only commander Msrr. could properly 

be named as a respondent in a habeae action, such as this one, 

brought while Padilla is held in the Consolidated Revel-Brig in 

Charleston, South Carolina. But for the reasons set forth below. 

this court lacks territorial jurisdiction over any habeas 

petition brought against commander Kerr. - 

3. - The only Proper Respondent Is Outside This court‘: 
Territorial Jurisdiction. 

The court lacks hebeas jurisdiction because Commander Merr, 

the only proper respondent in this case, is not withiia this 

court's territorial jurisdiction. And as the Supreme Court has 

made clear, ‘the absence of [the] custodian is fatal to * * * 

16 
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jurisdiction.‘ ggmgmer v. gegmans, 401 U.S. 487, 489_ (19'11)." 
‘

-

I 

_ 

The federal habeas corpus statute contains an express" 

territorial limitation that restricts the jurisdiction of - 

district courts to granting the writ only 
2e u.s.c. 224l(a) (emphasis added). 

congress wrote the limitation into the habeas statute for several 

reasons: 

it was thought inconvenient. potentially embarrassing, 
certainly eagensive and on the whole quite unnecessary to 
provide eysry judge anywhere with authority to issue the 
Great Writ on behalf of applicants far distantly removed 
from the courts whereon they eat. 

gum v. 364 U.s. 611, 611 (1961). . Thus, when the 

supreme Court considered whether a custodian ‘must be in-the 

territorial jurisdiction of the District Court,‘ 401 

U.8. at 489, it unequivocally answered, “yes.” 31. at 491; see 

also $1935 v. 165 P.3d 1234, 1237 (Sth. Cir. 1999) 

(dismissing petition against out-of-state custodian because 

ii ____ . . 

7 D 

’ Nor are Secretary Rumsfeld and Attorney General Ashcroft 
within this Court's territorial jurisdiction, either. For 
purposes of habeas jurisdiction, those officials are ‘present’ 
only at their official poets in Virginia (at the Pentagon) and 
Washington, D.C.,» respectively. See ugh, 793 I-'.2d at 369 & n.l 
(rejecting claim that Secretary of Navy is proper habeas 
respondent but noting that Pentagon officials, in any event, are 
located in the Eastern District of Virginia); pgmjggjgk v. geese, 
784 F.2d 1114, 11.16 (D.C. Cir. 1.986) (Bork, J3, in chambers) 
(jurisdiction over Attorney General lies in D.C. Circuit in the 
“very limited and special circumstances" where location of 
prisoner was kept confidential). Thus, even if the Court were to 
find, contrary to settled precedent, that the Attorney General 
and Secretary are Padillavs habeas custodians, the court would 
still lack jurisdiction over them and the‘ petition. 

17 
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‘habeas corpus jurisdiction does not extend to officials outside 

the court's territorial 1imits'):'fi|e::a. 786 F.2d at 417 (same): 
\ . 

Irish; v- 55'! I’-id ‘M. 1'1 (6th Cir. is-1'1) 

(same)! zholsre v. mm. 491 2. 279. 201 (9th cu. 1914) 
(district court's power to issue writ is ‘legislatively limited 

to its territorial'jurisdiction")1 flindg v. pggflg, 147 F. Gupp. 

2d 1278, 1253 (M.D. Ala. 2001) (dismissing servicemanls habeas 

petition because custodian was not within court's territorial 

jurisdiction) . 

The Second Circuit's decision in flendflsgn does not counsel 

against this understanding oi! a district court's habeas 

jurisdiction. There, the court assumed, without deciding, that a 

. district court would have jurisdiction over a habeas respondent 

if the state lozg-arm statute could reach him. See 

157 F.3d at 123. This assumption was based on a statement in 

ggggn; 410 u.s. at 495, that a custodian could ‘be reached by 

service oi process.‘ See flendgrm, 157 F.3d at 122 (quoting 

gggflgn) . ggadgys reterence to service, however, cannot be read 

to have altered the rule of gghlgngeg (requiring territorial 

jurisdiction over the custodian) —— and to tacitly allow state_ 

long-arm statutes to trump the territorial limitations in the 

federal habeas statute. To the contrary, flgflgn overruled a 

portion of Qggggg v. Qlgrlg, :25 u.s_. 1aa (19413), which had held 

that mm the detainee and his custodian had to be within the 

18 
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district court's territorial jurisdiction. Id. at 189-93. while 

the, court in ggflgn held that a 5595139; need not 'he_ present in a 

court's territorial jurisdiction, it did not alter the settled 

requirement that the be physically present in the 

district. Indeed, citing fighlgngez, it found that the lower 

court had juridiction because the respondent was “properly 

served Braden, 410 TLB. at 500 (8l'flPhAliI 

added) .' Thus, gggflgg did _not question, much less eliminate, the 

well-established principle (reafltinned only two years earlier in 

Sshlemfl) that a habeae court must have territorial jurisdiction 

over a. petitioner's custodian. .

" 

Furthermore, the 8upreme Court has also explicitly rejected 

the suggestion that 28 U.8.C. 1391 (e) -- which permits nationwide 

service of process on government oflficers in civil cacee -- 

applies in hsheae casee- 900 _4=01 U-9- it 49° fl-4 

(section 139l(e) cannot serve to ‘extenldl habeas corpus 

jurisdiction’); see also mm v. flenmn, 875 r.za 244,- 24: (sth 

Cir. 1989) (section l39l(e) “does not extend hshees corpus 

' The Court in flnqgn also embraced the dissenting opinion 
of Justice Rutledge in Ahrma. See 410 U.8. at 495. '_l'here, 

Justice Rutledge reviewed the history oi the habeas statute. end. 
particularly, the words ‘within their respective jurisdictions." 
He concluded that, with this limitation, congress meant to 
foreclose district judges from ‘iesulingl process against jailers 
in remote districts" and also to ensure that “process does hot, 
run beyond the territorial jurisdiction oi the issuing court.‘ 
335 (1.8. at 204-05; see also id. at 205 (limitation intended to 
prevent district courts from ‘issulingl procee to run through 
the country ‘I * * and thus to bring before them jailere without 
regard to distanced’) . 

19 
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jurisdiction to persons outside the territorial limits of the 

district court") . If a federal statute permitting nationwide 

service on federal officers does not trump the territorial limit 

on habeas jurisdiction, then a state long-arm statute cannot 

either.‘ 

The proper custodian in this case, Oomander Marr, is 

located at her duty station in Charleston, South Carolina. Thus, 

the only place where a habeas petition could he filed on _ 

Padilla's behalf is South Carolina, not New York." 

_j_____ 

' Indeed, a state long-arm statute is invoked by a federal 
court -via Fed. R. Civ. P. 4(6) - And the federal rules make clear 
that they ‘shall not be construed to extend or limit the 
jurisdiction of the United states district courts." red. R. civ. 
P. 82; see also Fed. R. Civ. P. B1(a) (2) (rules of civil 
procedure inapplicable in habeas cases to extent they would 
conflict with habeas statute) .

_ 

*° Jurisdiction, of course, is not to he confused with 
venue. And although, as ‘the petition notes (Amend. Pet. 1 1.4) , 

venue considerations also“ apply in habeas cases, such 
considerations do not point to this Court as the proper forum 
here. In the first place, and contrary to the petition's "claim, 
this court does not have ‘unique familiarity with the facts and - 

circumstances of this case.’ amend. Pet. 1-14. The matter that 
brought Padilla initially into this Court's jurisdiction was his 
arrest on a material witness warrant. That matter -- and all the 
facts and issues that it raised -- is now aver. Padilla is no 
longer being detained as a material witness, pursuant to 18 
U.8.C. 3144, but as an enemy combatant, pursuant to the laws of 
war. The petition for habeas corpus, filed alter Padi11s's 
transfer from this jurisdiction, challenges Padilla's detention 
in South Carolina as an enemy cotbatant. This is an entirely 
different case -— involving different legal issues and 
implicating very different policy concerns. -And although we 
agree that the resolution of the case does not require Padilla's 
presence (see Amend. Pet. 1 14), we also note that the petition 
elsewhere requests an evidentiary hearing. See id. at 9. 
However this case may play out in the future with regard to such 
a. hearing, neither the issues implicated by the merits of the 
petition nor concerns about judicial economy make this district ta 
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This Court -lacks jurisdiction over this hehees-petition 

because attorney Newman does not have ‘mat friend’ standing to . 

bring the. case on Padilla/s behslt. Moreover, the Court lacks 

hsbees jurisdiction over this petition because the only proper 

respondent, Commander Herr, is outside this court's territorial 

jurisdiction. President Bush,- Attorney General Ashcroft, end 

Secretary Rumsfeld are not proper respondents end, in any event, 

they, too, are not within the Court's jurisdiction. Accordingly. 

the Court should dismiss the petition, or at a minimum. trenster 

this haheas action to South Carolina. 

Attorney Newman‘: leclc of standing would, of course, deprive 

gm court of jurisdiction over the petition. Accordingly, if 

this Court agrees that Newman lacks standing, it should dismiss 

the petition. If, however, the Court believes that Newman may 

maintain the action es Pedil1a's next friend (or that the next- 

friend issue may be resolved after transfer by a court with 

hsbees jurisdiction), it should transfer the case to the district 

court in south caroline, the only district court with 

_.jurisdiction over the proper respondent. See 28 U..C. 1406 (e), 
'

' 

better forum than the district oi South Caroline. 
" Some courts have ordered trenster while leaving 

' for the 
transferee court's resolution other threshold grounds for 
dismissal, at least where the ground for transfer was clear. See 

A gglgf, v. Egmk, ass F.2d 2'17, 3'19-aao (2d Cir. 1991) 
(tranefierring emp1oymen_t discrimination case from New York to 
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Respectfully submitted,
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PAUL D. CIBIHT 
Deputy Solicitor General 

D B. BRHIUNS 
Assistant to the Solicitor General 
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KCCOZT1 

ERIC B. - 

Assistant United States Attorney 

Ohio on" venue grounds. and leaving to Ohio court to deeide _ 

go'v'ez'nment'I ehalleuge based on failure to exhaust adxunistretive 
remedies “in the first 1-n8t&n¢¢'): EJQQA \"- Rim, N°- °°'¢1""' 
6333, 2000 WL 1280959. at * 2 & n.'l (8.D.N.!. Sept. -11. 2000) 
(tranaierring habeaa claim because New York court lacked ' 
jurisdiction over proper custodian without deciding government s 
argument that petition ahould be diimisled for failure to exhaust 
administrative remedies. noting" that “fitlhe Government ie iree, 
of course, to renew‘ its claims for dismissal in the transferee 
court) . . 
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(Opinion attached to Respondent's Motion to dismiss) 

YASER ESAM HAMDI V. DONALD RUMSFELD, at al. 
(4th Cir. June 26, 2002) 
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