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disclosure in the courts and Congress, with particular reference to Central
Intelligence privileges.
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Recent agitation in congressional and newspaper circles against
"secrecy in government" has focused attention on information security
measures in the Executive Branch. The courts, too, have declared in
recent months that information used by the government in preparing
criminal prosecutions and even some administrative proceedings must

be divulged, at least in part, as "one of the fundamentals of fair play." 1 In
this atmosphere, the intelligence officer may reflect on the risk he runs
of being caught between the upper and nether millstones of
congressional or court demands on the one hand and the intelligence
organization's requirement for secrecy on the other.

Actually, the problem of demands for the disclosure of information
which the government considers confidential is not a new one, as can
be seen from the history of the Executive Branch's struggles to withhold
information from the courts and Congress. The Executive has based
itself in these struggles on the doctrine of the separation of powers
among the three branches of government, which holds that no one of
the branches shall encroach upon the others.



The Separation of Powers

Demands for the disclosure of information held by the Executive have
been made by the courts and by the Congress since the early days of
the republic. On the other hand, the very First Congress recognized,
more than a year prior to the ratification of the Bill of Rights, that some
of the information held by the Executive ought not to be divulged. An act
passed on 1 July 1790 concerning "the means of intercourse between the
United States and foreign nations" provided for the settlement of certain
expenditures which in the judgment of the President should not be

made public.? During his first term of office President Washington,
anxious to maintain close relations with Congress, on several occasions
passed information to the Congress with the warning that it not be
publicized. In a special message dated 12 January 1790, for example, he
wrote

| conceive that an unreserved but a confidential communication of
all the papers relative to the recent negotiations with some of the
Southern Tribes of Indians is indispensibly requisite for the
information of Congress. | am persuaded that they will effectually
prevent either transcripts or publications of all such

circumstances as might be injurious to the public interests.3

Two years later, in March 1792, a House resolution empowered a
committee "to call for such persons, papers, and records as may be
necessary to assist their inquiries" into Executive Branch actions with
respect to a military expedition under Major General St. Clair. The
president did not question the authority of the House, but wished to be
careful in the matter because of the precedent it might set. He
discussed the problem with his cabinet, and they came to the
conclusion:

First, that the House was an inquest and therefore might institute
inquiries. Second, that it might call for papers generally. Third, that
the Executive ought to communicate such papers as the public
good would permit and ought to refuse those the disclosure of



which would injure the public: Consequently were to exercise a
discretion. Fourth, that neither the committee nor the House had a
right to call on the Head of a Department, who and whose papers
were under the President alone; but that the committee should
instruct their chairman to move the House to address the

President.?

By 1794 President Washington, then in his second term, began to show
less liberality in divulging information to Congress, for on 26 February of
that year he sent a message to the Senate stating that "after an
examination of [certain correspondence] | directed copies and
translations to be made except in those particulars which, in my

judgment, for public consideration, ought not be communicated." ©® Two
years later, on 30 March 1796, he transmitted to the House his famous
refusal to divulge certain information requested by the House in
connection with the Jay Treaty. In this treaty, many people believed, the
young republic did not get enough concessions from the British, and the
Federalists who supported it had become the target of popular
resentment. Washington replied as follows to a House resolution:

| trust that no part of my conduct has ever indicated a disposition
to withhold any information which the Constitution has enjoined
upon the President as a duty to give, or which could be required of
him by either House of Congress as a right . . . The matter of
foreign negotiations requires caution, and their success must
often depend on secrecy; and even when brought to a conclusion,
a full disclosure of all the measures, demands, or eventual
concessions which may have been proposed or contemplated
would be extremely impolitic.

Pointing out that he had been a member of the general convention and
therefore "knew the principles on which the Constitution was formed,"
Washington concluded that since "it is essential to the due
administration of the government that the boundaries fixed by the
Constitution between the different Departments should be preserved, a
just regard to the Constitution and to the duty of my office under all

circumstances of this case forbids the compliance with your request." ©

Thus during Washington's administration the doctrine of the separation



of powers came to provide the basis for executive privilege in
withholding information. This doctrine, not specifically enunciated in the
Constitution, emerged from decisions taken on specific political
situations which arose during the first years of the republic, as the same
men who wrote the Constitution interpreted it in such ways as they
thought promoted its intended ends. In this way it was established that
the Executive Branch of the Government has within its control certain
types of executive documents which the Legislature cannot dislodge no
matter how great the demand. The Executive Branch can be asked for
documents, but should exercise discretion as to whether their release
would serve a public good or be contrary to the public interest.

The Judiciary also recognized, as early as 1803, the independence of the
Executive Branch and its ability to control its own affairs. Chief Justice
Marshall wrote: "The province of the court is, solely, to decide on the
rights of individuals, not to inquire how the Executive, or executive
officers, perform duties in which they have a discretion. Questions in

this nature political, or which are, by the Constitution and laws,
n 7

submitted to the Executive, can never be made in this court.
It is notable that this executive privilege was applied in the
congressional cases cited above to the President's responsibility for
foreign affairs. Under the Continental Congress, the Department of
Foreign Affairs had been almost completely subject to congressional
direction. Every member of the Congress was entitled to see all records
of the Department, including secret matters. But after the Constitution
was written, and pursuant to its grand design based on the separation
of powers, Congress in 1789 subordinated the Department of Foreign
Affairs to the Executive Branch and provided that its Secretary should
have custody and charge of all records and papers in the Department. In
1816 the Senate Foreign Relations Committee declared that the
"President is the Constitutional representative of the United States with
regard to foreign matters" and that the nature of transactions with
foreign nations "requires caution and success frequently depends on
secrecy and dispatch."

Precedent in Intelligence Cases



Intelligence activities, intimately linked with foreign policy, played their
part in the evolution of the Executive Branch's position on disclosure of
information. In 1801 Congress interested itself in the expenditures of
various Executive Departments and instituted an inquiry "as to the
unauthorized disbursement of public funds." In reply to charges that the
War Department expended funds for secret service not authorized by
law, Oliver Wolcott (Comptroller of the United States 1791-1795; Secretary
of the Treasury 1795-1800) gave a clear exposition of the accounting
requirements of intelligence which is applicable today:

| never doubted for one instant that such expenditures were
lawful, and that the principle should now be questioned has
excited a degree of astonishment in my mind at least equal to the
"surprise" of the Committee.

Is it then seriously asserted that in the War and Navy
Departments - establishments which from their nature
presuppose an actual or probable state of war, which are designed
to protect our country against enemies - that the precise object of
every expenditure must be published? Upon what principle are our
Generals and Commanders to be deprived of powers which are
sanctioned by universal usage and expressly recognized as lawful
by all writers of the Law of Nations? If one of our Naval
Commanders now in the Mediterranean should expend a few
hundred dollars for intelligence respecting the force of his enemy
or the measures meditated by him, ought the present
Administration to disallow the charge, or publish the source from
which the intelligence was derived? Is it not equivalent to a
publication to leave in a public office of accounts a document
explaining all circumstances relating to a payment? Ought the
truth be concealed by allowing fictitious accounts? Could a more
effectual mode of preventing abuses be devised than to establish
it as a rule that all confidential expenditures should be
ascertained to the satisfaction of the Chief Magistrate of our
country, that his express sanction should be obtained, and that
the amount of all such expenditures should be referred to a

distinct account in the Public Records? 8

The statute referred to in the debates was an Act of Congress passed
on 9 February 1793 which gave the President authority, if the public
interest required, to account for money drawn from the Treasury for the
purpose of "intercourse with foreign nations" simply by his own



certification or that of the Secretary of State. Actually, this statute
reaffirmed the similar legislation of 1790 providing for the settlement of
certain expenditures which, in the judgment of the President, ought not

be made public.9 The substance of these Acts was revived and
continued in later legislation, and President Polk utilized it in 1846 in
refusing to accede to a House resolution requesting an accounting of
Daniel Webster's expenses as Secretary of State in the previous
administration.

In 1842 Webster had negotiated an agreement with the British
representative, Lord Ashburton, on the long-disputed boundary of
Maine. To make the treaty more palatable to the public and enhance its
chances of ratification in the Senate, Webster had spent money out of
"secret service funds" to carry on favorable propaganda in the religious
press of Maine. Senator Benton termed this practice a "shame and an
injury . .. a solemn bamboozlement." A Congressional investigation
followed, during the course of which the request was levied upon
President Polk.

President Polk based his refusal to comply on the statutes which gave
the President discretionary authority to withhold details on how money
was spent. He supported his predecessor's determination that the
expenditure should not be made public, asserting that if not "a matter of
strict duty, it would certainly be a safe general rule that this should not
be done." In his message to Congress he acknowledged the "strong and
correct public feeling throughout the country against secrecy of any
kind in the administration of the Government" but argued that
"emergencies may arise in which it becomes absolutely necessary for
the public safety or public good to make expenditures the very object of
which would be defeated by publicity." He pointed out as an example
that in time of war or impending danger it may be necessary to "employ
individuals for the purpose of obtaining information or rendering other
important services who could never be prevailed upon to act if they had

the least apprehension that their names or their agency would in any
v 10

contingency be divulged.
The non-disclosure of information relating to intelligence was tested
rather vigorously in several instances during the Civil War, and these
tests established a strong precedent in favor of the inviolability of
intelligence activities. Brigadier General G. M. Dodge, who conducted a
number of intelligence activities in the West with considerable results,
became the object of relentless criticism for his financing methods. He



refused obdurately to break the confidence of his agents by revealing
names and amounts paid, and when he was denied the funds
necessary for these activities, he had to raise the money for his agents
by confiscating cotton crops in the South and selling them at public
auction. Three years after the end of the War, when War Department
auditors discovered that General Dodge had paid spies for Grant's and
Sherman's armies, they peremptorily ordered him to make an accounting
of the exact sums. Receipts and vouchers signed by spies who lived in
the South were obviously difficult to obtain, and furthermore the names
of the agents, for their own security, could not be disclosed. As a result,
when the War Department closed Dodge's secret service accounts 21
years after the war, they were apparently still without a receipt for every

dollar spent.!

A leading legal decision governing the privilege of the Executive Branch
to withhold intelligence also had its genesis in the Civil War. In July 1861
William A. Loyd entered into a contract with President Lincoln under
which he proceeded "within the rebel lines and remained during the
entire war." He collected intelligence information all during the war and
transmitted it directly to the President. At the end of the war he was
reimbursed his expenses, but did not get any of the $200-per-month
salary for which the contract called. After Loyd's death a suit was
brought by his administrator against the Government to collect the
salary Lincoln had contracted to pay him.

The case was finally decided by the Supreme Court in 1876, and the
claim was denied. Mr Justice Field set forth in his opinion a position on
secrecy in intelligence matters which is still being followed today. He
wrote that Loyd was engaged in secret service, "the information sought
was to be obtained clandestinely," and "the employment and the service
were to be equally concealed." The Government and the employee "must
have understood that the lips of the other were to be forever sealed
respecting the relation of either to the matter." Were the conditions of
such secret contracts to be divulged, embarrassment and compromise
of the Government in its public duties and consequent injury to the
public would result, or furthermore the person or the character of the
agent might be injured or endangered. The secrecy which such
contracts impose "is implied in all secret employments of the
Government in time of war, or upon matters affecting foreign relations,"
and precludes any action for their enforcement. "The publicity produced
by an action would itself be a breach of a contract of that kind and thus
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defeat a recovery." 12

The pattern of executive privilege as applied to withholding information
on intelligence activities was determined by the resolution of these
situations which occurred from the first years of the Republic through
the Civil War. Decisions in later cases utilized the precedents which had
here been established. In 1948 the Supreme Court, deciding a case
concerning an application for an overseas air route, reaffirmed that "the
President, both as Commander-in-Chief and as the nation's organ for
foreign affairs, has available intelligence services whose reports are not

and ought not be published to the world," and defined its own position
on cases involving secret information:

[t would be intolerable that courts, without the relevant
information, should review and perhaps nullify actions of the
Executive taken on information properly held secret. Nor can
courts sit in camera in order to be taken into executive
confidences ... The very nature of executive decisions as to foreign

policy is political, not judicial.’®

Intelligence information is recognized by the three branches of
Government as of special importance because of its connection with
foreign affairs and military security.

Authorities for CIA Information Controls

As an Executive agency CIA partakes of the privileges accorded
generally to the Executive Branch with respect to withholding
information, privileges ultimately dependent on the separation of powers
doctrine. In addition, Congress has specifically recognized the secrecy
essential in the operation of Central Intelligence by providing in the
National Security Act of 1947 that the Director "shall be responsible for
protecting intelligence sources and methods from unauthorized
disclosure." In the Central Intelligence Act of 1949, noting again this
responsibility of the Director, Congress exempted the Agency from any
law which requires the disclosure of the organization, functions, names,
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official titles, salaries, or numbers of personnel employed. Other statutes
exempt the Agency from requirements to file certain information reports.

Pursuant to the Director's task of safeguarding intelligence information,
Agency regulations governing the release of information serve notice
upon employees that unauthorized disclosure is a criminal and an
administrative offense. A criminal prosecution for unauthorized
disclosure can be instituted against an employee under several statutes,
including the Espionage Laws, or administrative sanctions including
discharge can be applied against him.

Central Intelligence is also subject to the provision of Executive Order
10501 that "classified defense information shall not be disseminated
outside the Executive Branch except under conditions and through
channels authorized by the head of the disseminating department or
agency." This provision, although it has never been tested in the courts,
gives the Director added support in controlling the release of information
to the courts and Congress as well as to the public. He can and will
upon request release information of no security significance to the
courts or Congress; he can exercise discretion in the release of
information produced by and concerning the CIA; but there are
limitations on his authority over information originating in other
departments, joint interagency documents, and personnel security
information. If the decision whether to comply with a demand for
information cannot be made at the Director's level, it is referred to the
National Security Council.

ClA's position vis-a-vis the courts and Congress is unique beside that of
other agencies, because of the recognized secrecy and sensitivity and
the connection with foreign affairs possessed by the information with
which the Agency deals. This position has been tested on several
occasions.

Intelligence and the Courts

The secrecy of intelligence employment which the Supreme Court
recognized in the Totten case on the Loyd-Lincoln contract over eighty
years ago is basically unchanged today. The difficulties encountered in
the courts by a person claiming pay for secret work allegedly performed



for the Government were illustrated in the Gratton Booth Tucker case in
1954. Tucker alleged that he had performed services "under conditions
of utmost secrecy, in line of duty, under the supervision of agents of the
United States Secret Service and of the C.I.D. of the Armed Services and
Department of Justice, FBI and of the Central Intelligence Agency." He
claimed that from 1942 to 1947 he contributed his services voluntarily
and "without thought of compensation in anticriminal and
counterespionage activities in Mexico and behind the lines in Germany,"
and that in 1950 he was assigned to Korea. For all this he brought suit
against the United States in the Court of Claims, seeking payment of
$50,000 annually for the years he worked and of $10,000 as expenses.
On the very basis of these allegations, and without going into the matter
any further, the court refused recovery, citing the Totten case as

authority.4

Another aspect of the Government's privilege not to disclose state
secrets in open court was decided several years ago by the Supreme
Court in the Reynolds case. This was a suit for damages brought against
the Government by the widows of three civilian observers who were
killed in the crash of a military plane on which they were testing secret
electronic equipment. The Air Force refused to divulge certain
information which the widows thought necessary to their case, stating
that the matter was privileged against disclosure pursuant to Air Force
regulations prohibiting that reports be made available to persons
"outside the authorized chain of command." The Air Force then made a
formal claim of privilege, affirming that "the aircraft in question, together
with the personnel on board, were engaged in a highly secret mission of
the Air Force." An affidavit by the Air Force Judge Advocate General
asserted further that the material could not be furnished "without
seriously hampering national security." The Supreme Court accepted the
Air Force argument, saying that "even the most compelling necessity
cannot overcome the claim of privilege if the court is ultimately satisfied
that military secrets are at stake." And these Air Force statements had

been sufficient to satisfy the court of the military secret involved.!®

The privilege of withholding national security information from the

courts has been subject to some limitation. One case, U.S. v Jarvinen,1®

illustrates that this executive privilege is not judicially inviolable. Jarvinen
was a casual informant in the United States who gave information in
1952 to CIA and later to the FBI that Owen Lattimore had booked
passage to the USSR. He later informed CIA that he had fabricated the
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whole story. Soon thereafter Jarvinen was indicted for making false
statements to government agencies. At the trial a CIA employee called to
testify by the Department of Justice prosecutor was directed by CIA not
to answer. The witness' claim of privilege was not accepted, however,
and when he refused the court's order to answer he was held in
contempt and sentenced to fifteen days in jail. He was pardoned by the
President.

The CIA argument had been based on the provision of the CIA Act of
1949 that the Director "shall be responsible for protecting intelligence
sources and methods from unauthorized disclosure" and on Executive
Order 10290, then in effect, which limited dissemination of classified
security information. The court had reservations about the substantive
merits of the privilege, and the widespread publicity emanating from the
case apparently vitiated the claim of need to protect sources and
methods. It was the further opinion of the court that in a criminal
prosecution the Government must choose either to present all the
pertinent information, regardless of its sensitivity, or to risk dismissal of
the case by not presenting any sensitive information at all.

There have been several instances of indirect Agency participation in
court cases, usually when employees have been requested to furnish
documents or testify on behalf of the Government or private parties. In
recent cases in which other Government agencies have participated
there has been a cooperation between them and Central Intelligence
representatives which was lacking in the Jarvinen case, and little
difficulty has been encountered with respect to the privilege of

withholding classified information. A good example is the Justice

Department's prosecution of the case against Petersen,!” an employee

of the National Security Agency who had passed NSA documents to the
Dutch. The Justice Department needed to present classified information
to the court in order to substantiate its case, but the Director of Central
Intelligence advised, in the interest of security, that a particular
document not be used. The Justice Department accepted this
recommendation and succeeded in convicting Petersen on other
evidence.

CIA and Congress



ClA's record of cooperation with congressional committees has on the
whole been satisfactory. The Agency certainly recognizes that Congress
has a legitimate interest in some intelligence information and obviously a
better claim on it than say the private citizen who needs it for purposes
of litigation. Although, under the separation of powers doctrine,
intelligence gathering and production is an executive function and the
responsibility of the Executive Branch, the Congress does have
responsibilities in the foreign affairs field. It is, moreover, the
appropriating authority for Agency funds, and indiscriminate withholding
of information could not only result in a poorly informed Congress but
also jeopardize the good will the Agency enjoys with it. Within the
bounds of security, therefore, CIA has attempted conscientiously to
fulfill requests from Congress proper to the legislative function. And
Congress, for its part, has so far respected ClA's decision to withhold
information or produce it only in closed session with the understanding
that it is not to be released.

If summoned by a subpoena to testify before a Congressional
Committee, all CIA employees, including the Director, are required to
appear or be held in contempt of Congress. There are few instances,
however, in which an employee has been subpoenaed to testify
involuntarily, and no documents have ever been released to Congress
without the Director's approval. In most cases it has been as a matter of
form or at Agency request that an employee's testimony has been called
for and a subpoena served. In only two instances situations have arisen
which led to strained relations between the Agency and congressional
committees. When Agency testimony was desired by the Senate Internal
Security Committee concerning the security status of John Paton
Davies, CIA successfully requested several delays in the hearings on
security grounds. And in 1954, while the Senate Committee on
Government Operations was considering inquiring as to certain facts
relating to the security status of an Agency employee, counsel for the
Committee and the General Counsel of CIA. agreed on the legitimate
interests of the Agency and the Committee. The employee was never
questioned by the Committee.

No court cases have defined an employee's rights to withhold from
Congress information which has been classified and the divulgence of
which could work harm to this country's intelligence program. Such a
case could theoretically arise through testing a Congressional contempt
citation in a habeas corpus proceeding, but it is unlikely that such a test



will be made. The employee could use an order from the Director as a
basis for not testifying, and the Director's judgment has always been
respected by the Congress when he has decided he cannot reveal
certain information. Because the information which CIA has is so clearly
within the purview of the Executive Branch, this Agency has a much
stronger legal basis for refusal than other departments have.

If Congress should persist, there would of course have to be eventual
Presidential support for continued refusal to give information. Such
support was tendered, outside the intelligence and foreign fields, in 1909
when Theodore Roosevelt withstood a Senate resolution calling for
certain papers in the Bureau of Corporations concerned with the
absorption by U.S. Steel of another corporation. Roosevelt informed the
Senate that he had obtained personal possession of the papers it
desired but that the Senate could get them only by impeachment.
"Some of these facts which they [the Senate] want," he declared, "for
what purpose | hardly know, were given to the Government under the
Seal of Secrecy and cannot be divulged, and | will see to it that the word

of this Government to the individual is kept sacred." 18

Generally, there has been a spirit of cooperation between the Legislative
and Executive Branches. In those cases where a conflict has occurred,
and the Executive has refused to divulge information requested even in
the strongest terms by the Legislature, the decision of the Executive has
prevailed. The Constitution has been in existence for over 170 years and
under it 34 Presidents and 85 Congresses have forged a strong
interpretation of the separation of powers. In the field of foreign affairs
intelligence, the Director of Central Intelligence, acting under the
constitutional powers of the Executive Branch of Government together
with powers granted by statute, can withhold such information as he
believes is in the best interests of the United States. If a showdown
were to occur, however, the issue is between the President and
Congress as to whether classified information should be divulged
against the wishes of the Director, who is responsible for the protection
of sources and methods. Historical precedent in similar situations
appears to favor the President.
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